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Brounceer V, Scott, 

was an a<flion of ajftwxpfd^ brought by the 
Plaintiff to recover from the Defendant a com- 
pciifation in damages for the. detention of a certain 
Ihip of the Plaintiff beyond a reafonable time for the 
unloading of her cargo, after her arrival in the port of 
London. There were other counts for freight, primage, 
and demurrage due to the Plaintiff as mafter of the faui 
(liip. The Defendant, upon the counts for freight and 
primage paid money into court; and at the trial before 
Mamjield C. J., at the Loudon Sittings after laft Hilary 
term, the only queflion was, whether the Plaintiff', who 
VoL. IV. B w'as 


June 1S. 

The mailer of a 
(hip caimoc main* 
tain allunipfit in 
his ov'n name 
upon an implied 
promife to pay 
demurrage. 
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waft not owner, but only mafter of the {hip, was entitled 
to fue for demurrage. Upon this part of the cafe a verdict 
was found for the Plaintiff, with liberty to^the Defendant 
to move to enter a nonfuit, if the Court (hould be of 
opinion that the Plaintiff was^not entitled to maintain 
the a£lion. ^Accordingly, Lens Serjt., in Eajier term, 
having^obtained a rule niji for that purpofe : 


Shepherd and Beji Serjts. now (hewed caufe, and con- 
tended that the captain might maintain this a£lion for 
demurrage. *They faid that demurrage was a claim 
aiifing in refpedt of the hire of the fhip, for fuch time 
as elapfed after the expiration of the period ftipulatcd 
for the completion of the voyage j and although not 
a£Iually freight, it in the nature of freight, being a 
reafonable recompeftce for the ufe of the fliip. But by 
the ufage of the maritime law, the captain is fo far con- 
fidered as a principal, that he may fue for the freight; 
becaufe it is reafonable that he fhould receive his remu¬ 
neration at the port to which the (hip is deflined ; and 
therefore he may refort in the firft inftance to the con- 
fignees of the goods few: the payment of the freight, out 
of which his remuneration is to arife; otherwife he 
might be delayed in obtaining it, if upon their refufal to 
pay he was compelled to feck it through the medium of 
his principals. The fame reafoning is applicable to a 
claim for demurrage; and therefore the fame right may 

be expe£ked to follow. \^Mansfield C. J. I have inquired, 
and find that there is not any inftance of an a£lion of this 
defeription. There are very few indeed where actions 
have been brought by the mailer for freight, and they 
have been fupported upon the ground of an implied 
iijfumpjity arifing out of the bill of lading, by the terms 
of which the captain is to deliver the goods to the con- 
fignees, he or they paying freight for the fame. But 
even this is quite a modem a^ion.J Demurrage, as 

well 
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well as freight, is due befofe the delivery of the goods, 
and for non-payment of it the captain may withhold their 
delivery; and therefore if he does deliver them, an 
ajjumpjit may be implied, as well in the one cafe, as in 
the other. It is of great.importancc to merchants, who 
are carriers from port to port, and whofe ftiips are ab* 
fent fQr a great length of time, that the captaii^ ihould 
be permitted to fue for demurrage, without the necef- 
fity of their interference. . 


- - « 

'T — 

Brouncxir 

W*. 

SOOTX. 


Lens and Vaughan Scrjts. contra. It is a new prin¬ 
ciple that the captain has a lien on the goods for the 
payment of demurrage, and would involve this difficulty, 
that as the amount of the demurrage would be conti¬ 
nually increafing by the detention Of the goods, the de¬ 
livery of them would never be demanded. It would 
alfo be new in maritime and commercial law, to hold 
that the agent may fuc in his own name in all cafes 
where his principal would be entitled ; yet that is the 
only ground on which this aclion can be fuftained ; for 
the captain can derive no benefit from the working of 
the fhip, but only the owner, and fo little is he inte- 
refted in it, that it might reafonably be doubted, even 
if a promife were made to him to pay the demurrage, 
whether it would not be a nudum paSium. 


Mansfield C. J. This is certainly an a£lion prhna 
tmprejfionis^ and is an experiment, which, it is not fug- 
gefted, has been attempted before. It is a claim made 
by the captain of a (hip upon a fubjefl-matter in which 
he has no interefi; and it is true, that even if he had 
been the contracting party, that contrad would have 
been deemed to have been made by him for the benefit 
and on the behalf of his principal. Such, being the 
cafe, I cannot fee that neceffity requires this a£rion to 
be fupported; and if not, its very novelty is a fufficient 

B 2 object ion 
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obje^Ion to it. How long ago it is, fince an adlioa 
brought by a capuin of a (hip for freight wa» firft en¬ 
tertained, I do not know 5 but it is obfervable with re¬ 
ference to that fpecies of aiftion, that the bill of lading 
ufually fpecifies ** that the capt^^n is to deliver the goods 
dh paynjent of the freiglit,” and if he delivers them 
without^uch payment, he becomes liable to his owner 
for fo doing j it has been Held, therefore, that he may 
maintain an a£Iion againff tht^. condgnec upon an im¬ 
plied promife to pay tlie freight, in condderatiun of his 
letting the goods out of his hands before payment. But 
this form of a«£^ion for demurrage without a fpecial coii- 
tra£i to that e(rc£l is not of long (landing, even in the cafe 
where the owners 0/ (hips are the Plaintiffs; and as it ge¬ 
nerates a queftion whether the time elapfed was a realoii- 
able time, and alfo what is a reafonable compenfiition for 
the ufe of the ftiip, it would be much better if it had not 
been encouraged, and if the owner had always made it a 
fubjeft of fpecial contra£l; but however that a£lion may 
be fupportable, I think it clear this cannot. 

VVr Curiam^ Rule abfolutc for a nonfull. 
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Feise and Another Bell, 


Under a licence 
to a Britijh mer¬ 
chant by name on 
behalf of himfeif 
and others, to 
export to P, and 
to import a cargo 
thence, an alien 
enemy may law¬ 
fully be intereiled 
in the export cargo 
as well as in the 
import cargo. 


'Y'HIS was an a£lIon on a policy of infurance c» goods 
at and from London to S/. Pete^Jburghy on board the 
ZeeluJI, At the trial before Mansfield C. J. at the Lon¬ 
don fittings after laft Hilary term, it appeared that the 
goods were the joint property of the Plaintiffs and of 
certain Rujftan fubjeds j that the (liip failed with a 
licence, which licence was granted to Godfrey Fei/e and 
Co., merchants, on behalf of themfelves and others, per¬ 
mitting them to load and export on board the veflel 
2 ///^,bearing any flag except theFrenc/s, a cargo oiBritiJh 


manu- 
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manufat^urcs, Britifb and foreign cola.nal produce* Eajt 
India goods, and fuch goods as were permitted by law to be 
exported, except cotton wool and hemp,'from any port 
in this kingdom to any port in the Baltic, and to Import 
from thence a cargo, alfo fpecified in the licence, to any 
port in the Uniied Kingdom. It was objefted that ^ 
this licence was granted to Feife and Co., inercl»nts, on 
behalf of theinfelves and others, by the term others, 
Britijh merchants only, or merchants ejufdemgeneris with 
Feife and Co were comprehended, and not foreign mer¬ 
chants, and h fortiori not alien enemies. Mansfield C. I. 
over-ruled the objection, being of opinion tliat the 
licence ought to receive a more enlarged conflru£tion, 
and thereupon a verdiift was found for the Plaintiffs, with 
liberty to the Defendant to move td enter a nonfait, 

Fens Serjt. accordingly in the laft term obtained 2 
rule ni/i for that purpofe, againft which 

Sc'jt. now fliewcd caufe, and relied principilly 
on the cafe of Mennett v. Bonham, {ftnec uported, 

477.,) which was an action on a policy of infurance on 
goods, at and from Lcfhdcn to any ports in the Baltic, 
and the licence was to a Briiijb merchant (by name) and 
others, but the property was proved to be in alien ene¬ 
mies. A fimilar objection, as in this cafe, was taken 
and refervod at the trial, but the Court of K. B. upon 
motion made in thh term, refufed to entertain it, or 
grant a rule ni/i thereupon. In Fayle v. Bonrdillon, ante, 
Eajler term 1811, vol. 4. the fame point was determined, 
except that the licence there granted -was to import a 
cargo into this country; but the conftrui 3 :ion muft be 
the fame w'hcther applied to a licence to export from 
or import into^ this country : and in a late cafe of 
Rucleer v. Bennet, Lord Ellenborougb C. J. had hcM, where 
the intereil was averred to be and was in a Ruffian 
enemy, yet as the underwriter, with a knowledge of that 

B 3 fafV, 
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fa^, had adjulled the lofs, that the Plaintiff was entitled 
to recover againff him. 

Lens Serjt. contrh. ^ Unlefs the cafe of Mennett v. 
Bonham is to be confidered as having decided this point, 
fo as to preclude all further queilion, it may be argued 
that thg government of this country, which is invefted 
with the power of granting* licences, ought to have the 
means of exerciling a diferetion as to the perfons to 
whom thofe licences are to extend, and therefore that 
the terms ufed therein ought not to be ftrained beyond 
their natural import. It may be obferved, alfo, that a 
licence to export from this country, and one to import 
into it, do not, as .has been contended, ftand precifely 
upon the fame footing, fo as nccclTarily to make the 
fame conftrutflion applicable to both. In the cafe of a 
.licence to import goods from a forc'gn country, the 
natural inference is, that the goods coming from a 
foreign country originally belong to foreigners j where¬ 
as, in the cafe of a licence to export from this country, 
the fame inference leads to the conclufion tliat the goods 
belong to the fubjc£ls of this country. In this latter 
cafe, therefore, unlefs there be fomething extrinfic to 
intimate to the government that foreigners are intcrefted 
in the cargo, the nature of the adventure itfelf will not 
do fo, which if it did, perhaps the government might 
have withheld its licence. To hold therefore that it 
may be extended to prote^l the property of foreigners, 
will be to deprive the government of its option to grant 
or withhold a licence where they are concerned. 

Mansfield C. J. We have feen inflanccs where 
licences of a very fpecial and limited nature have been 
confined to the particular grantees, but this licence is 
not of that defeription, but one of a more general nature. 
The form of it is to Godfrey Feife and Co., merchants, on 

behalf 
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behalf of themfelves and others. It is therefore clearly, 
by the very terms of it, not to be reftrained to the 
grantees alone, but is to be extended to others, and the 
quellion is who thofe others may be. Now it is faid 
that others means Briti/h merchants, and in all refpedls 
fuch as the grantees, yet it is perfeftly notorious that 
in a great commercial city, fuch as this metropolis, there 
arc and mull be many merd^ants who are not natives 
of the country where they carry on their merchandize, 
and there is nothing in this licence which intimates that 
it is to be reftrained to fuch as are. Again, if we look 
to what may be fuppofed the objedl of this licence : that 
obje£l: was to facilitate the export of certain goods, fuch 
as Britijh manufadf urcs and colonial produce, in order 
to find a market for them abroad,#to eft'e£f which the 
goods muft be nccefiarlly configned to foreigners; and 
if fo, how is it more injurious to the ftate to permit 
foreigners to export them in the firft inftance ? It feems 
to me that a conllruction in favour of fuch a permiflion 
will rather aid than obftrucfl the object of the licence, 
by promoting the commerce of the country. 

0 

JIfath J. a difforent conftruefion from that 
which has been laid downi by my Lord, would im¬ 
pede tlie commercial purpofes for which the licence 
w’as granted. 

Per Curiaviy Rule difeharged. 


1811. 

Feisb 


•u. 

BeIl. 


Sinclair v. Eldred. 


June 19* 


''j 'Ills was an action for malicioufly and without pro- In an aflion for a 
^ bablc caufe arrefting the Plaintiff, to which the 
Defendant pleaded the general iffue. It appeared at recover no da¬ 
tive trial before Lawrence J. at Guildhall^ at the fittings mages^for extra 
after Hilary term 181 1 , that the Plaintiff had been arrefted 

lice be proved, 

of which the firft adUoui being non-proffed, Is not of itfelf evidence. 

B 4 by 
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SlNCLAIE 


V. 

£l.9&Z]>. 


by virtue of a bill of Middlefexy indorfed for bail for I'eA^ 
and had been difcharged upon his attorney’s undertaking 
to put in bail, which was accordingly done, and after¬ 
wards the Defendant ftifFercd judgment oi non pros to go 
againft him. The Plaintiff paid for cofts thirteen gui¬ 
neas, which were reduced to i/. ir. for the officers* fee, 
and 3/. 13J. 6 d, for the other colls, fo tliat his extra cods 
were 9?. Lawrence J. doubted at the trial, whether this 
judgment of non pros was fufficient evidence of the want 
of probable caufe, and therefore dirc£led the jury to find 
a verdict for tlic Plaintiff, with liberty to the Defendant 
to move to enter a nonfuit, the only damages upon which 
the Plaintiif infilled, and for the amount of which the 
verdi£l was given, were the extra colls in the fnfl ac- 
tion, Ma}jljiill Serjj;. acconiingly in Jiojler term obtained 
a rule ntft to enter a noiifuit, on the authority of Savilc 
V. Roberts y I 13. S. C.Carth. 416. Put ton \. 
Honnory i Bof. ^ PuU, 205. Daw v. Swaitiy i S/</.424. 


Serjt. now flicwed caull.'. Admitting that a 
want of probable caufe mull be proved in order to 
maintain this aClIon, there wa'^ lulhcicnt evidence of it. 
This is not like the cafe of Savik v. Robi i ts, where it was 
held that it was not a fuflicicnt ground to entitle a party 
to an aclion for a malicious profecution, that the party 
againd whom it is brought had failed in an indidlment 
for a riot, preferred againll the I’laintiff, for there 
the Defendant had taken all meafiircs for the profecution 
of his indiftment. But in this cafe the Defendant never 
attempted to bring his action to a final termination, but 
voluntarily abandoned it, which is the beft evidence to 
fhew his opinion that there was no ground for it. In 
Skinner v. Gunteny i Sound, 228. it was held that an ac¬ 
tion Kes for malicioufly holding to bail. 


Marjball Serjt. contrk. This formvof a£lion was not 
known before the time of Lord Holty when fome cafes of 
extraordinary malignity induced the Courts to entertain 

it* 
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it* In Savi/e v. Roberts^ Holt C. J. fays, that though the 
a£tion lies, yet it is not to be favoured. The very cir- 
cumftance of the Plaintiff having pleaded the llatute of 
limitations to the a£tion brought againil him, feeras to 
negative a want of probable-caufe. In Purton v. Honnor, 
it was determined that an a£fion will not lie for vexa« 
tioully fuing in ejectment; and in Gibfon v. Chatersy 
2 Bof. Is? PulL 129. Lord Eldon C. J. held, that there 
mufl be both a want of probable caufe, and malice proved, 
to fupport the aclion. \_Lawrence J. In that cafe the 
Defendant, who had received his whole debt, made an 
affidavit that the Plaintiff was indebted to him to that 
amount: accordirfg even to 8 avile v. Roberts the aftion 
might be maintained under fuch circum^ftanccs. Heath J. 
In that cafe the affidavit of debt was made before the 
payment of the debt.] If opproflion had been the mo¬ 
tive for fuinjT, the Defendant would not have limited his 
affidavit of debt to 10/. Daw v. Swain is the firft cafe 
of this defeription, and it is there mentioned as an excep¬ 
tion to the general rule, the rule being, that a perfon 
cannot fue another bccaufc he has brought an unfucceff- 
ful adlion. The d.imagcs given indeed, were the amount 
of the extra colls only, but thofe colls can never be the 
increafe of damages, for if they were, they might equally 
be recovered though no arreft had taken place. [^Law- 
rence J. There was no inconvenience proved as a 
ground of damages. Mamjield C. J. Is there any cafe 
where an adlion has been maintained for extra colls ?] 
Be^, Not except in cafe of an arreft. \Mansjield C. J. 
The Plaintiff has recovered already in the lliape of taxed 
colls all the colls which the law' allow'S, and it cannot be 
that an action may be fuftained for the furplus.] 


1811. 



m 


Mansfield C, J. This is certainly a new fpecies of 

I 

a^ion, 1 mean cqpfidcring it as an a£lion to recover the 
extr^ cofts, for there ws^s no pToof of any inconvenience 

of 
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i8ii. 


Sinclair 

ClDRRDb 


of any fort arifing to the Plaintiff^ except in the payment 
of more colls than the law allows him, and which there¬ 
fore he ought not to recover. With refpe£l to the ma¬ 
licious arreft, there never was a period when this fpe- 
cies of a£lion ought more to^ be encouraged, for there 
is much abufe made of the power of arreil; but 1 do not 
think that the circumilance of not proceeding in an 
a£lion, is, alone, evidenefe fufficient to fupport this ac¬ 
tion, and to prove malice : fuch a circumilance is very 
confiilent with the cafe of a perfon who might have an 
acknowledgment of a debt contained in a letter, which 
might be loll fince the commencement of the a£lion, or 
with the death of a witnefs who alone was able to 
prove the debt, and fo the party may be deprived of 
all the means of proceeding. There never has yet been 
a cafe, where the mere not proceeding in an action has 
been held evidence of itfelf alone fufficient to fupport 
this adlion. The rule, therefore, for entering a nonfuit 
mull be made 

Ahfolute. 


June 19. 


Haw V. Ogle. 


The feveral cove¬ 
nant of one gran¬ 
tor of an annuity 
is not avoided Ijy 
the infancy of an¬ 
other who grants 
in the lame deed. 


^OVENANT. The declaration ilated, that by in¬ 
denture made on the 27th of March 1809, at Weji'^ 
minfur in the county of MiddlefeXf between the Defend¬ 
ant and D, Moucri^e of the firil part, if. Cartwri^bt, 
J. TiefanCi and H. Pullen^ of the fccond part, and the 
Plaintiff of the third part, one part of which indenture, 
fcaled with the feal of the Defendant, the Plaintiff 


brought into court, the Defendant and D. Monetise 
did thereby jointly for themfelvcs, their heirs, executors, 
and adminillrators, and each of them feverally, fepa- 
lately, and apart from the other of them, did thereby 

7 for 
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for himfelf, his heirs, executors, and adminiftrators, 
covenant, promife, and agree with the Plaintiff, that 
they, or one of them, or one of their heirs, &c. would, 
during the term of loo years, if they or the furvivor of 
them flioukl fo long live, pay to the Plaintiff an annuity 
of 150/. by quarterly payments. The declaration then 
Hated a covenant on the part of the Defendant and D. 
Moncriejff'e to attend at the Pelican or other life infurance 
office, in order that the plaintiif might obtain a policy on 
the life of each or either of them, and that they would 
not, during the continuance of the faid annuity, go on 
the feas, or in parts beyond the feas, without giving the 
Plaintiff as early notice as might be, and that in cafe the 
Plaintiff ffiould pay any additional rate* of infurance, by 
reafon of their going on the feas, of beyond the feas, 
that they would rcimburfe the fame to him. The de¬ 
claration then alleged that the Defendant and D. Mon- 
cri^e went on the feas, and in parts beyond the feas, pre¬ 
vious to which the Plaintiff had infured a certain fum on 
the life of D. Moncr'ieffe^ and that the Plaintiff afterwards 
paid the fum of 34/. 9/. 4//. as an additional rate of 
infurance by reafon of the faid D. Moncri^e*s going on 
and beyond the feas, of which the Defendant and D. Mon- 
crie^e had notice. It then alleged a breach in the non¬ 
payment of this additional rate. The Defendant, after 
craving oyer of the indenture, pleaded, i ft, mn ejl fac¬ 
tum ; 2dly, that Z). Moncri^e^ on the 27th March 1809, 
fcalcd and as his a6l and deed delivered to the Plaintiff the 
faid fuppofed indenture^ and that at the time of making 
the fame, and when the fame was fealed and delivered by 
the Defendant and D. A/., the latter was an infant under 
the age of 21 years, to wit, of the age of 20 years, to wit, 
at Wejlminjler. To this plea there was a general demur¬ 
rer and joinder thereto. 



OOLC. 

0 


Bfl Serjt, fupported the demurrer. 


Lent 



12 
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Haw 

bcLE. 


Lens Serjt., for the Defendant, relied upon the" ftat. 
ty G. 2- c. 26. f. 6. “ that all contrafls for the purchafe 
of any ;^nnuity with any perfon being under the age of 
21 years, fhall be and remain utterly void,” and as the 
contrail was entire, and could not be bad in part and 
good as to the remainder, it was therefore void alfo w'ith 
refpcili to the Defendant. He faid that it made no 
difference that the conflderation money w’as to be di¬ 
vided between the two grantors, there being but one 
contrail by jvhich they were bound, and it was not the 
objeifl of the a£l that where‘an infant was a party to 
fuch contract, he alone fliould be perfonally rcleafed 
from it, for the common law would have protedfed him 
to that extent; but the ftatutc made the whole tranfac- 
tion void as well ^dth refpc£t to thO co-obligors and 
furetics, as the infant. 


Mansfield C. J. The ftatute does not fay fimply 
that the contract fliall be utterly void, but void notwith- 
flanding any attempt to confirm the fame after the 
infant fhall have attained the age of 21 years, fo that the 
legiilaturc w'as aware that the contradl made by an 
infant w'as void at common law. It would be monflrous 
if it fliould be %'old j for fuppofe a young man left with 
1 0,00c/. per annum, which is directed to accumulate 
until he is of age, if a guardian, for the neceffary fub- 
fiHence of the young man, or his education, agrees to 
raife money by this mode of annuity, and the guardian 
joins therein for fccurity, it would be very hard if this 
fccurity could be vacated. 

Lawrence J. One is inclined againfl this annuity, 
which is for the lives of two young men at 61 years pur- 
chafe only, if it was poffibic to fet it afide. 


Chambre 
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Chambre J. The perfon who joins in the annuity is 
i'u'fHcicntly punilhed if it is an improvident grant, by 
being left to bear the expences of the annuity. 

J^er Curiatn, Judgment for Plaintiff. 

I 



C^e. 



Readshaw V , Wood and Atkins, Efqrs. Junei^, 
SherilF of Middlesex. 


'THIS v/as an adlion againfl the defendants for a falfe -An averment of a 
return to a writ of venditioni e:iponas iffued at the 
fuit of the rialntiff. The declaration Hated that the not proved by pvi- 
plaintiff heretofore, to wit,- in Tn/j/Vy^term, in the 45 th dence of a judg- 
year of tlio king, in the court of our faid lord the King^ mTca**^^*^* 
before the king himfelf, by the confideration and judg¬ 
ment of the lame Court, recovered againft one Augnjius 
Beevor, clerk, a certain debt, &c. as by the record and 
the proceedings t 4 iereof, ftill remaining in the fame court, 


would more fully appear ; and that Plaintiff afterwards 
fued and profecuted out of the faid court a t^atum fieri 
facias^ direfted to the flieriff of Middlefex^ by which 
writ our lord the king commanded the (heriff that of the 


goods and chattels of the faid A» Beevor in his bailiwick, 
he ihould caufc to be levied the debt and damages afore- 
faid, &c. At the trial of this caufc before Mansfield C. J. 
at the Wefiminf.er fittings after \zQcHilary term, it appeared 
upon the production of the office copies of the proceed¬ 
ings, that the judgment was a judgment in debt againft 
Augufius Beevor and Charles Motley Balders^ and that 
the tefiatum fieri facias direfted the flieriff to levy of the 
goods of A. Beevor f as well a certain debt of 2100/. 
which C. B. Rea^av) had recovered againft him, as alfo 
Soj. awarded to flie faid C. B, Readjbaiu for his damages, 
&c. and cofts, whereof the faid A. Beevor is conviCted, 


AS appears to us of record. Upon this evidence it was 

objected 
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ohjefled ■ that there was a variance between the declara. 
tion, which fet forth a judgment againft^. B, alone, and 
the ju:!gment proved, which appeared to be a judgment 
againft A, B, and C. M- Readjfiav} jointly, and alfo that 
the writ of tefiatum fieri facias did not purfue the judg¬ 
ment, but was againd^. B. alone. A verdict was found 
for thfe Plaintiff, with liberty to the Defendant to move 
to enter a nonfuit. 

Befi Serjtf accordingly in the laft term obtained a 
rule ntfi for that purpofe, againd which Vaughan Serjt. 
now fhewed caufe, and contended that the alleged va¬ 
riance was immaterial in this cafe, as the recital of <the 
judgment was matter of inducement only, and, if defec¬ 
tive, might be reje^^ed as furplufage. He inhded, how¬ 
ever, that there was no defe£t in that recital, which 
was well maintained by the proof: for it did appear, 
according to the allegation in the declaration, that the 
Plaintiff had recovered againd A. B, ; and although the 
judgment included alfo another, it was not upon that 
account the lefs a judgment againd A. B. He relied on 
the cafe of Hendrcy v. Spencer, cited in King v. Pippet, 
I T. R. 238., which was an a£lion by the high bailiff 
of IVefiminfier againd the Defendant in the nature of 
an efcape. The declaration fet forth a latitat agamd 
Donner and J. Doe, with an ac etiam againd Donner* 
and the writ produced in evidence was againd Donner 
and two others, and not againd J. Doe, It was ob¬ 
jected that there was a variance between the declaration 
and writ, inafmuch as a writ againd Donner and two 
others could not be the fame as a writ againd D, and 
J. D. On the other hand, it was contended, that the 
only quedion was, whether fuch a writ had iffued as 
warranted the arred of Donner; and that had been 
proved. Lord Mansfield over-ruled the obje<dion, and 
faid this was a fulBcient writ to warrant the arred, 

which 
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which was all that was necefTary. So in this cafe it 
was unneceflary to fet out more of the judgment than 
was enough to fupport the writ of execution againft A, 
Beevor^ the falfe return to which is the gift: of the ac¬ 
tion^ the reft being mere imiucement. Enough is Hated 
to warrant the execution againft A. Beevor, and though 
the judgment is jointly againft another, A. Beevor is liable 
for the whole. 


181.1. 


Readshaw 

Vm m 

Sheriff of 
Middlesex. 


Lawrence J.' A plaintiff cannot have a feparate 
execution on a joint judgment; but in the cafe cited, 
though the latitat was againft Donr.er and two others, 
yetothc Plaintiff might in the King’s Bench have de¬ 
clared againft Dormer only. Here the Pkintiff has not 
contented himfclf with ftating the delivery of the writ 
to the Iheriff, and the falfe return thereto, but has gone 
further, and Hated a judgment and a writ iffued con¬ 
formably thereto; but upon the produdlion of the evi¬ 
dence the judgment appears to be different, and fuch as' 
does not authorize the writ. If the Plaintiff' ftates the 
judgment, he undertakes to prove it, but a judgment 
againft two cannot be taken to be the fame as a judgment 
againft one only. 

. Bejif contrhi was Hopped by theCourt, MansfieldCJ. 
concurring with Lawrence J. ; and thereupon the rule 
was made 


Abfolute. 
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Jou 19. Peaceable, on Demife of Uncle, v, Watson, 


The declarations 
of a decealcd oc¬ 
cupier of land of 
whom he held the 
landj are evidence 
of the feiiin of 
that perfon. 

But it mull firft 
be Ihewn that the 
land the deceafed 
occupied was the 
land now in the 
tenant’s poflellion. 


^'HIS was an ejeftment brought to recover polleflion 
of three houfes at Wijbeach, Upon the trial at the 
Cambridge fpring affizes 1811, before Grofe^.^ the coun- 
fel for the Plaintiff, whofe lelfor claimed the premifes 
by defeent from Robert Farthings in order to flicw the 
feiGn of Robert Farthings afked a witnefs if he had 
known one Clarhe now deceafed, and upon his faying 
yes, alked if he had ever heard Clarhe fay of whom he 
rented the houfes which he occupied in Wijbeikh. The 
counfel for the Defendant obje£ling to this queftion, 
Grofe J. refufed to permit it to be put, and the Plaintiff, 
being unable to prove his title without this evidence* 
was nonfuited. Another objection was alfo raifed by 
the Defendant, that the term alleged to be demifed to 
the Plaintiff had expired before the trial, but that objec¬ 
tion was over-ruled at the trial, and the rcjeclion fanc- 
tioned by the Court afterwards, who faid it might be 
cured by amending. 


Pech<well Serjt. In Fa^er term had obtained a rule nifi 
to fet aGde the nonfuit and have a trial, upon the 
ground that evidence of the declarations of a deceafed 
tenant may be received to fhew who was his land¬ 
lord. 


^llon Serjt. in this term, (hewed caufe againll this 
rule, on the ground that the queftion was inadmiffible, 
becaufe no foundation had been laid by any previous 
queftion to (hew where the houfes were Gtuated which 
Clarke had occupied, or that they were the houfes for 
which this eje^Imeftt yvas bropght, pr that the Defend¬ 
ant was in pofteGion of them. 

] 


.P'ftt 
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Bl^ Serjt. (hewed caufe. The evidence would have 
fiiewo, as well the identity of the premife89 as the feifin 
of Robert Farthing, The anfwer would have (hewn, 
that the premifesj of which the witnefs was fpeaking, 
were in the feifin of the Plaintiff’s leilbr’s anceftor. and 
by the Plaintiff’s opening it appears, that he goes for 
thofe houfes of which his anceftor was feifed. But this 
objediion upon the identity of the premifes was never 
taken at the trial; the evidence was rejedied upon the 
broad ground, that the declarations of the deceafed te¬ 
nant were inadmillible. 


»7 

fSit. 

PlACBABZi^ 
Lellee of 
Unc£^ 

^ V, 

Watsok. 


ITie learned Judge’s report, however, ftated that there 
had been no fufficient foundation laid to introduce the 
qucftion. • 

Mansfield C* J* The opinion of Gn^e J. is unan- 
fwerablc. .The ground of the rejed^toh is this. Pof- 
feffion is prima facie evidence of feifin in fee fimple: 
the declaration of the poffefibr that he is tenant to an¬ 
other, makes moft ftrongly, therefore, againft his own 
intereft, and confequently is adsniffiblc, but it muft be 
£rft (hewn that he was in poffeflion of the premifes for 
which the ejedfment is brought. The learned Judge’s 
report however feems to go further, and to intimate that 
he (hould have rejedted the evidence of the declarations, 
whether there had or had not been other evidence to 
identify the premifes which CJarke held, as thofe that 
were fued for. 


Lawrence J. The Plaintiff muft know, or ought to 
know, what premifes he goes for, and he muft firft (hew 
that the Defendant is in poffeffion of the premifes fought 
to be recovered, and next, that the Plaintiff has a 
better titles But fince the learned Judge was of opi* 
VojLi.IV. C tiion. 
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Watson*. 


nion that^ after thofe fa^fcs were proved, the declara¬ 
tions Hill would not be evidence, there ought to be a new 
triaL 

Rule abfolote. 


Junt 19. 

In an a^ion of 
trover for a horfe, 
a witnefs is com¬ 
petent to prove 
that the Plaintift’ 
agreed that he 
(Witnefs) ihoiild 
fahe the horfe as a 
fecurity for money 
due to him from 
the PlaintlfT) and 
fiiould iell it if the 
money vras not 
pjud on a day cer- 
taip) which being 
the cafe, the wit¬ 
nefs accordingly 
fold the horfe to 
the Defendant; 
for the verdi<ft 
obtained on hu 
evidence will not 
avail him in an 
adtion to be 
brought againft 
him by the 
Flawtiir. 


Nix V. Cutting, 

^ROVER* for a poney. The only queftion was, 
whether a perfon of the name of Denny, who had 
been admitted to give evidence on behalf of the De¬ 
fendant, was an admiflible witnefs. The evidence 
which the witnrfs gave was to the following eiTedl; 
that it was agreed \>etwcen the Plaintiff and himfelf that 
he (the witnefs) fhould take the poney as a fecurity for 
the payment of a fum of 15/. before that time depolited 
by him with the Plaintiff, and that the poney (hould be 
fold at the next Woodhridge fair if the money was not 
paid by that time. In confequence of the above agree¬ 
ment, the witnefs took the poney, and the money not 
having been paid, fold it at Woodhridge fair to the De¬ 
fendant. Grofe J., before whom the caufe was tried at 
the lad allizes for the county of Suffolk, was of opinion 
the witnefs was admilTible, and re'ceived his teftimony, 
and the jury found a verdift for the Defendant. In 
Eajler term Sellon Serjt. obtained a rule nifi for a new 
trial, on the authority of the cafe of Bland v. Anjley, 
2 N. R. 33i*» infifting on the incompetency of the wit¬ 
nefs, inafmuch as he was intereded in warranting his title 
to fell to the Defendant. 


Bloffet Serjt. now (hewed caufe, and didinguiflied this 
from the cafe, of Bland v. Anjley, where he faid the 
witnefs was mod immediately intereded i for the effedk 
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X)( a verdidl in that cafe in favor of the Defendant) for 
%irhom he was called as a witnefs, would have been, 
to fatisfy an execution then iflued againit his goods, 
and to deliver him therefore from all further liabi¬ 
lity in refpeA of that execution: but this was only 
the ordinary cafe of proving one perfon devefted of pro¬ 
perty by the evidence of another, to whom ^e has 
parted with it. Here the wifnefs, by virtue of the fpe- 
cial agreement made between him and the Plaintiff*, 
flood in the Ctuadon of a purchafer from him of the 
poney, and under that agreement was entitled to hold 
the property. But in cafe an action Ihould be brought 
againft him to recover it back, this verdi£l would be no 
evidence for him in fuch a£lion, nor ^ould it avail him 
in any way. • 

Selhtt Serjt. contrh. It Is not necelTary, in order to 
difqualify a perfon from being a witnefs in a caufc, to 
ihew that the verdi£l obtained in that caufe may be ufed 
either as evidence for or againft him. That indeed is 
one, but not the only ground of difqualification. And 
the queilion is whether this cafe does not alfo afford 
another. Here the Plsuntiff eftablilhed a primd facie 
cafe, which mull have prevailed, unlefs the witnefs, by 
making himfelf the principal, and the Defendant only 
the agent, can Ihift the refponfibility from the Defendant 
upon himfelf. In order to do this, he was firll permit¬ 
ted to prove a debt due from the Plaintiff to himfelf, 
which he was clearly incompetent to do, and then that 
the property became his, and was not the plaintiff's, 
which he was dire£lly interelled to prove, after having 
made a fale of and thereby warranted it to be his pro¬ 
perty to the Defendant, to whom he would be liable 
over in cafe it turned out to be the Plaintiff's. In this 
view of the cafe, therefore, the caufe was in reality the 
caufe of the witnefs. 



Mansfielo 
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i8ii. 



CtnriNc^ 


Manipield C. J. The queftion isi whether the wit- 
nefsj who bought a horfe of the Plaintiff, is competent 
to prove that fa£b. I cannot poflibly fee any obje£tion 
to his proving it, for as between the witnefs and the 
Plaintiff, or the witnefs and the Defendant, the verdi£l; 
which is obtained upon his teftimony in this caufe, will 
be of Ro avail to him. 


Lawrence J. The cafe of Bland v. Anjley is clearly 
difcernible from this; for in that cafe there was an 
execution pending againft the witnefs, from which 
he would have been relieved by a verdi£l: given confor¬ 
mably to his teftimony. 

Per Curiam, * Rule difeharged. 


June ao. Doii, on the Demife of Dyke and Others, v. 

' Whittingham. 


A deed which 
may take effedt as 
a covenant to 
Hand feifed, is 
good, though the 
ufe is to arile after 
the deceafe of the 
covenantor, and 
though he does 
not alTcdl thereby 
to difpofe of the 
freehold in the 
meantime. ' 

And although 
the ufe is to arife 


was an ejedlment brought to recover a meffuage, 
garden, and two acres of land in the parilh of 
GnoJfaJt. Upon the trial before Lauorence J. at the laft 
fpring aftizes for the county of Stafford, it appeared that 
Edward Bate, being feifed of the premifes, on the 2 ad 
of March 1787, executed on unftamped paper an inftru- 
ment in the form of a deed-poll, entitled at the top, 
A deed of gift,” and exprefling that he, « Edward 
Bate, in coniideration of the love, good will, and affec¬ 
tion which he had and did bear towards his loving 


at a period 

which may not happen till long after the covenantor’s death, the ufe refultiqg in the 
mean time. 

A deed which is produced, ftamped with the fiamp required hy 48 G. j. e. Z49., is 
admiflible in evidence, although it has not affixed the deed ftamp, of left value, required 
by the flatutes in force at the time when fuch deed was executed. 


daughter 
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* 

(laughter Margaret^ the wife of John Whittingham, the 

Defendant, had given and granted, and by thofe prefents 

did freely give and grant tinto the faid Margaret Whiu 

tingham, her heirs, executors, or adminiftrators, (after ■ ^yke, 

the deceafes of himfelf and his then wife,) the premifes ___ 

. . t Whittinoham. 

therein mennoned, as a gratuity for money which his 

faid daughter had lent him, toehold the premifes, •(from 

and after the deceafe of him and his then wife,) abfo- 

lutely, without any manner of condition, otherwife than 

what was abpve mentioned.” It was figned, fealed, de- 

vered, and attefted. On the 5th of June 1793 made 

his will, duly executed and attefted to pafs real eftates, 

and after having thereby devifed all his real and perfonal 

eftate to his wife for her tife, and having devifed after 

her deceafe unto his daughter Margaret the premifes 

comprized in the above-mentioned deed of gift, for the 

faid Margaret Whittingham to have, hold, occupy, pof- 

fefs and enjoy all the faid premifes, with every of their 

appurtenances, he willed that all the reft of his worldly 

eftate ihould be equally (hared among the reft of his 

children. The teftator died in the year 1794, and the 

Defendant John Whittingham and Margaret his wife 

entered and were fcifed : in confequence of the deceafe 

of Margaret the wife in April 1799, this eje£f ment was 

brought by the other children and a grandchild of the 

teftator, clailhing the reverlion in fee under the refiduary 

devife. . At the trial the deed of gift appeared damped 

with the 30/. deed damp which was in ufe for deeds in 

the year 1811 ; and it was alleged that the damp, 

which was in ufe for (Ijnilar inftruments in the year 

1787, was obfolete and deftroyed, and could not now 

be obtained at the (lamp office. Two obje^ions were 

made at the trial; ftrft, that this inftrument could not 

take e(Fe<^, becaufe it purported to create a freehold 

eftate in futuro j fecondly, that it could not be received 

in evidence^ unlefs damped with the particular deed 

C 3 damp 


1811; 

Doe, 

Lelle^of 



x8ix. 


ax 


Doe^ 

Lflflee.of 

Dicks; 

IVmTTlNGHAM. 
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• 

ftamp which was by law required at the time of tho 
execution of the deed. Lawrtnce J., however, on both 
points thought otherwife, and the jury, under his direc* 

tion, found a verdi£^ for the Defendant. 

* 

Shepherd Serjt. in Eqfler term obtained a rule nyi to 
fet afrde the verdifi, and enter a verdid; for the PlaintiflT. 


Serjt., who was in this term to have (hewn caufe 
againft the rule, was ftopped by the Court^ 


Shepherd contended that this cafe was diftinguKbable 
from Doe ex dent* Wilktnfon v. Tretnmer^ 2 Wilf. 75. S. C. 
more fully Willeft 182.; thatnn the cafe cited, the eftate 
of freehold remained in the re-lelTor durii\g his life, and 
upon his deceafe defeended to his heir, who would be 
(eifed to the ufe of the ufee. But in this cafe an in¬ 
termediate eftate of freehold was intended to intervene, 
namely, to the grantor’s wife, for it is as ‘if he had faid, 
I intend that the eftate (hall be by feme means conveyed, 
after my own deceafe, to my wife for her life; and after 
her deceafe, I covenant to ftand feifed qf it to the ufe of 
my daughter, the Defendant’-s wife, and her heirs; but 
there are no apt words by which if he had died, living 
his wife, the el^ate which he contemplates his intention 
to limit to his wife, could have taken efteD ; therefore 
the heir would not ftand feifed to her ufe, and then the 
ulterior eftate to his daughter muft fall to the ground, for 
want of any prefent eftate of freehold to fupport it. 


Heath J. Here, after the death of the covenantor, 
there would be a refulting ufe. The mifehief agamft 
which the bw intended to provide was, that there might 
be no tenant to the precipe, but that would not happen in 
the prefent cafe. 


Lawrence 
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Lawrence J. The cafe iti WilUs decides, that a cove¬ 
nant to ftand feifed, where the ufe is to arife at a future 
time is good: here the ufe will arife after the death of 
the wife. 

* • 

Xhe ohjedlion upon the (lamp was abandoned. 

Rule difc^rged. 


Doe, on Demife of Barber, Lawrence. June ao. 

^HIS was an a£lion of eje£lmcnt brought to recover ^ of entry 
certain premifes upon a forfeiture committed by an cinnoi be referved 

under-tenant by the breach of covenants contained in a 
building leafe, which was made between John Barber 
and Peter Reynolds^ a truilee for Barber ^ of the fird part; 

Janus Collins, of the fecond part; Robert Collins, of the 
third part; and John King, the original leifee, of the 
fourth part; and recited the (late of the title, which was, 
that Robert Cdlins being feifed in fee, had mortgaged to 
Reynolds in trufl for Barber, fo that the legal cflate was 
in Reynolds, and he had made a fecond mortgage to James 
Collins* All thefe parties were made to join in the demife 
to King, and the entry upon bmach of covenant was re¬ 
ferved to the fevcral cejlui que trufis and truilee together: 

Reynolds alone of all the parties, bad never executed the 
leafe. Upon the trial at the Wtjltniiifler fittings after 
Hilary term i8ii, before Heath]*, a yerdifl paiTed for 
the Plaintidf. 

Shepherd Serjt. m Ee^er term obtained a rule nifi to 
fet afide the verdid^ and have a new trial upon the ground 
that a right of entry could not be referved to a (Iranger 
to the eilate, and the leafe (hewed the legal eftatc to be 
in Reynolds* Co* Litt* 214. 

C 4 Bijl 


1811. 

Doe^ 

Leileeof ^ 
DyE^ 

V* 

WmXTlNOHAM. 
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in this t^rm, contended, againft thistnle, that 
the covenant of the lefitt that the cejiui qui tnfi might rest 
enter, eftopped him from taking this objection, and nest, 
that the firft mortgage being paid off, the equitable eftate 
of Barbery and legal eftate of Rojmldst were at an end. But 
the Court, alking for the proof of the re-affignment, held 
that thp cafe was too clear for argument, and made the 

Rule abfolute. 


Jackson and Another v * Anderson and Others* 

J» F, advif^ the T^ROVER for *1000 pieces of foreign coin called 

had remitted Spatij/h dollars. The Plaintiffs were the furviving 

to them. 1969 partners of Sadler, Jackfon, and Co,, merchants, of JLort^ 
doll^ configned ^ Defendants were bankers there. In 1808, 

to M^OyCOChm ^ #• j T Td* /J* 

• Lajeock received Sadler, Jackfon, and Co., configned to Mr. J. Fteldtttg, 

4700 dollars, and relident at Buenos Ayres, an affortment of linen goods for 

of*^ng* to die which he accordingly fold, and rendered them an 

Defendant, who account of the proceeds calculated in dollars, and an- 

recttved the price nexed to the following letter: Buenos Ayres, AugtAl 28, 
of the dollars at \'r> 1 

the hank of 1809. Meffrs. S/w/fer, Jackfpn, and Co. Gentlemen, 

England, where Annexed I hand you an account of fales of four trunks, 

^ fonafc^- proceeds 1969 Spani/b dollars, which amount I fhall 

tody, on a fale of fhip per the Cbeerly gun brig. Lieutenant Fullarton, who 

^mto the bank, foj England in 10 or 14 days j this being 

the letter was a » direft and fafe conveyance, I deemed it more your 
fufficient appro- intereft, than fending them to Rio, more efpecially as 
SsuTt^the* exchange has confiderably fallen there. Signed, 

Kuntiffs. 2. That 

the Plaintifif and Defendant were not joint-tenants, or tenants in common of the 
dollars. 3. That althougb no fpedhe doUara had been fevered for the Plaintiff, y«t, 
as the Defendant had converted all the PlaindiTs and all his own, trover would lie 
for Plaintiff’s (hare. 4. That although the dollars renuuned in the fame unaltered 
cttfiody, yet'the ddiveiy, by the Defendant, of the bill of lading, vduch was the 
fymbol of them, and the leoeipt of the value, was a converfion. 


181X. 

Dob, 
Lelfee of 


w. ^ 
Lawrence. 


dune 20. 
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«/’. Fiddmg” Some time afterMrards the PlaintlfFs re* 
Reived the following letter^ which was brought by the 
{io^f Cheerly: Buenos Ayres^ 12th i8op. Gentle¬ 
men, I have by this conveyance fent to my friends 
Meflrs. Laycock and Co. a bill of lading for a barrel of 

dollars, marked 100, in which are included 1969 

for you and on your account, which fum will be ren¬ 
dered to you by faid gentlemen. Signed J, Fielding** 
Addrefied to Meflrs. Sadler^ Jachfonf and Co., per Cheerlyy 
Captain FuUarton, Upon the receipt of this letter the * 
Plaintiffs referred to Laycock and Co., who after re¬ 
peated applications made to them, returned for anfwer 
that they had transferred the bill of lading to a friend. 
In confequence of this anfwer the P]aintiiFs made in¬ 
quiry at the Bank of Englandy and there difcovered that 
the barrel of dollars upon its arrival had been depofited 
at the Bank, and that the bill of lading, indorfed feve- 
rally by J* Fieldingy Laycock and Co., and the Defend¬ 
ants, had been tranfmitted to the bullion office by the 
Defendants, of whom the Bank had purchafed the dol¬ 
lars, and paid them the fum of 1098/. 13/. 91/., being the 
value of 4718 dollars contained in the barrel: which 
lum die Defendants carried to the credit of Laycock and 
Co., with whom they had an account as bankers. Upon 
this the Plaintiffs demanded the 1969 dollars of the 
Defendants, who refufed to deliver them up. This 
caufe was tried before Mansfield C. J. at the London fit- 
. tings after laft Hilary term, when the Defendants endea¬ 
voured to fhew that the confignment of this barrel of 
dollars to Laycock and Co. was not the fame tranfadion 
with that in which the 1969 dollars were included on 
account of the Plmntiffs-; but the jury being againff 
diem on that point, they relied principally on their right 
to retain them under the bill of lading indorfed to them 
hy Laycock and Co. for a valuable confideration: upon 
thU point the jury, under the dire^on of the learned 

Chief 



V. 

AMinasoH* 

✓ 
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i8ii. 

Jackson 

V. 

AnsAisqk. 


CSuef 7 ttftice» found a verdifl for the Flaintifi^ for 
418/. t8/. 9^.9 being the value of the 1969 dollarsi with 
liberty to the Defendants to move to enter a nonfoit. 
Accordingly in laft Ei^er term 

Zhtpherd Seijt* obtained a rule rnfi for that purpofe ) 
againft which 

# 

Beji Serjt. now (hewed caufe9 and maintained that 
the 1969 dollars were clearly the property of the Plain¬ 
tiffs, and that Laycoek and Co. had^no authority to dif- 
pofe of them, and that having no title themfelves, they 
could convey none by fuch difpofal to the Defendants. 
He faid it might* be admitted that in general an in- 
dorfement of a bill 6f lading by the owner of property, 
operated as an alfignment of fuch property to the per- 
fon to whom it was indorfed, and that the whole intereft 
of the indorfer would thereby pafs to him: but in this 
cafe Laycock and Co. had no intereft to pafs, as they 
were the mere agents of FUldingi for the purpofe of 
handing over a fpecific number of dollars before enume¬ 
rated and appropriated by him to the PlaintiS. The 
relation of Laycock and Co. with refpedk to thefe dollars 
was merely that of a fervant, and there could be no 
doubt, if a fervant ihould difpofe of his mafteris pro¬ 
perty, that the mafter might recover it back, pile 
Court here interrupted Bcfiy and intimated a ftrong 
doubt, as there was nothing to diftinguifh the 1969 
dollars from the remrining contents of the barrd, whe¬ 
ther they could be confidered as fuch fpecific property 
for which trover would lie.] That point was not made 
at the trial, but if it had been, it might be anfwered 
that hdwever ftrong the obje^ion might be, if this were 
an adion of detinile, where more certainty is required 
than in this form of t£lion, inafmuch as it lies for the 
recovery of the goods tn yet in. trover, which is 

for 
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for the recovery of damages only to the value of the 
goods, the objection does not apply. £^Lawrence J, oh- 
ferved that the damages in trover were for the conver- 
lion of a fpecific thing: and alfo enquired how the in- 
dorfement of the bill of Iqding by the Defendants, which 
according to argument di€ not transfer any pro* 
perty to the Bank, but was inoperative and merely void, 
could be confidered as a bonverfion by them: and 
whether this adtion, if it could be mmntained at all, did 
not rather lie ^gainft the Bank, in whofe poiTeffion the 
dollars were.] Wj||iout the intervention of the Defen¬ 
dants for their indorfement of the bill of lading, the 
Bank would have had no colour of title, and therefore 
that a£t is fufiicient to conftitute the Defendants guilty 
of a converhon, which implies only that the party has 
affefled to difpofe of, and not that he has made an 
effe£fual transfer of the property. Such was the doc¬ 
trine held in 6 Eafi^ 538*> M^ConAie v. D.avies, and 
accordingly Lord EUenborough C. J., who in giving judg¬ 
ment in that cafe, cited and adopted the language of Lord 
Holt in Baldvtyns. Coley 6Mod, 212., is reported to have 
faid, that the very alTuming to onefelf the property and 
right of difpofing of another man’s goods is a converfion. 


1811. 


jAciqsiMr 


4 


Sthepherd and Vaughan Serjts. contrh. Admitting the 
barrel configned to Layeoci and Co. to be the fame from 
which the 1969 were intended to be appropriated to the 
ufe of the Plaintids, Bill there has not been any fuch 
appropriation of them as will entitle the Plaintiffs to this 
furm of adlion \ and although this was not made a ground 
of obje£lion at the trial, yet that is no reafon for the 
Court’s refufing to entertain it now, if upon argument it 
appear to be a fubftantial point. The obje^liop is, that 
ffierc has not been any a£t done in refpe£t of the 1969 
dollars claimed by the Plaintiffs, to feparate them from 
the reft fo as to enable the Plaintiffs to defignate them as 

their 
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thm own property % thci^abfence of which circumftance 
mainly diftinguiihes the cafe from that of M^Cmbie v. 
.Daws^ where there was an a£tual transfer of the fpe« 
cific goods into the Defendant's name, which was equi¬ 
valent CO an appropriation <of^ them to the Defendant: 
hut in this cafe, when a demand was made by the Plain- 
tiil^ of ^he dollars, if the Defendants had deiired them to 
point out which dollars wefe their property, they could 
not poflibly have afeertained them, which fliews that 
neither trover nor detinue will lie. But fuppoling them 
to be the di{lin£i property of the j^laintifFs, Hill there 
has been no converfion by the Defendants, for they were 
never in poiTeflion of any part of the dollars, (the bank 
having been the dc^iontaries of them from the time of 
their landing until the falc by the Defendants,) and a 
bare indorfement by them of the bill of lading, by means 
of wliich they obtained from the bank the value of the 
dollars, does not amount to a converfion. {Heath J. If 
the goods were in the difpoficion of the Defendants, it is 
fufficient to conflitutc a converfion if they wrongfully 
difpofed of them, for they need not be in their a£Iual 
pofieilion. Mansfield C. J. They were virtually in the 
pofiefRon of thofe who had the bill of lading, though de- 
pofited for fafe cuHody at the bank.] They can fcarcely 
be faid to have been in any other poflfeflion than that of 
the bank, for the confignee of dollars never expe£bs to 
receive from the bank the fpecific dollars, but only the 
value of them. But^ at all events, under the bill of 
lading, which was purchafed for a valuable confideration, 
the Defendants had a right to difpofe of the dollars 
before notice of the PlaintifiF’s intereft in them, and that 
right cannot be defeated by any fubfequent notice. It it 
alfo clea% that no adlon would lie againft Laycoch and 
Co., for they were joint-tenants with the Plaintifls of 
thefe dollars, and one joint-tenant may lawfully difpofe 
of the whole: and if that be fo, h fortiori this a^ion can«» 

13 not 
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not be maintained againft the defendants, who were 
merely the agents of Laycock and Co. 

Cttr^ adv, vult* 

Mansfield C. J. on this day delivered the judgment 
of the Court. The dollars themfelves might have 
been obtained from the bank if they had been de¬ 
manded. According to the ufual courfc, the Defendant^ 
who had tlie bill of lading, had a right to receive them; 
and he received the value of them, which, in efFe£t, is 
the fame thing. He)[ra£Ied as the owner of them, and 
difpofed of them. We alfo think, that the FlaintifF has 
made out his title to iptip of them, haycock received 
them for him. If they had remained whh haycock^ there 
would have been no doubt of th^ Plaintiff’s right to 
them; and the Defendant, who received them from 
Laycocky cannot be in a better (ituation. Either the 
FlaintifF or the Defendant mufl: be lofers: but the De¬ 
fendant is in the condition of all perfons who take an 
aflignment of property by the transfer of bills of lading; 
they are liable to be deceived by thofe with whom they 
deal. In prudence, before they take fuch bills, they 
(hould inquire what advices or diredlions have been 
received with them, in order to afeertain whether or not 
the perfons who offer them have the abfolute difpofal of 
theml This is the common cafe of a confignment to a 
fador, who has a power to fell, but has no power to dif- 
pofe of it otherwife. If he pawns it, although for a debt 
honeftly due from himfelf, the pawnee cannot hold it 
againft the owner. Laycock therefore had no right to 
difpofe of thefe dollars as he has done. Another quef- 
tion has arifen from the intermixture of property. It 
appears that no reparation was ever made from the Vhole 
quahtity of 1969 dollars belonging to the Plaintiff; and 
an objection has been taken on that ground againft the 
form of the a^ion. But we think there is no difSculty 

in 
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i8ii» 


jACIfiSON 

V. 


tft Aat point. The Defendant has difpofed of all the 
dollars: cottfequently> he has difpofed of diofe which 
belong to the Plaintiff $ and as all are of the fame value^ 
it cannot be a queftion, what particular dollars were his. 
It is not like the cafe of tenants in common, who have a 
right to a part of every grain of com, &c. Here^ one 
has a, right to a certain number, and the other to the 
reft. If a man keeps all, *and has no right to a part, the 
a^kion lies for that part, which he wrongfully detains. 

Rule difcharged. 


June SI. 


(IN THE EXCHEQUER-CHAMBER.) 


Anonymous. 


No intereft given /NG moved for intcreft upon a judgment recovered 

on affirmance of a replevin bond, which had been given on a 

judgment on a ^ ® 

replevin-bond. diftrefs made for recovery of the arrears of a rent-charge, 
the aftignee of the replevin bond had recovered the 
amount of the rent due. 

Tie Court held that intereft was not to be given for 
rent, and 

Refufed the application. 


June aa. 


Robertson v. Kensington and Others. 


If the payee of a 'T'HIS was an a£lion of uJfumjfiU ^nd the firft count 
bni annexes a con- ^ declaration yas on a bill of exchange, of 

before which Ac foUowing u a copy, mi. 

dretreeTwho^^terwarf. accept, it, ia bouiid bjr that condition, and if the condition ia 
not performed, the property ia the bill reverts to the payee, and he may recover the 
•««»«» apiull the Kcepw. ^ 
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EdirAurgbf x8th Nov, 1 8 o 9 . fterling. At 

45 days after date, pay this firft of exchange, to the order 
of Mr. Robert Robertfotti 180. llerlbg, value received, 
which place to account, as advifed, W, Rorbes. J, Hun^ 
ter and Co.** ** To Meflrs. Kenjingtony Stjan^ and Adatnsy 
bankers, London” Accepted, Kenfington and Co. 
Entered, P, J, Raeburn, Indorfed, Edinburghy Nov, 
1808. Pay the within fum td Meflrs. Cierk and Rofty or 
order, upon my name appearing in the Gazette, as enfign 
in any regiment of the line, between the ift and d4th, 
if within two months from this date. R, Robert/on, 
Clerk and Rofs. J, Tindale, Thomas Eyre and Sons. 
Thomas Nelfon, Dudding and Nelfon, Bank of England” 
The Plaintiff declared as payee, againft the Defend¬ 
ants as acceptors. The declaration alfo contained counts 
for money had and received by the Defendants to the 
ufe of the Plaintiff, for money paid by the Plaintiff to the 
ufe of the Defendants, on an account ftated, and for 
interell. 



The plea was, the general iffue. At the trial of this 
caufe before Mansfield C. J. and a fpecial jury, at the 
fittings oim Hilary term 1811, zt Guildhall, a verdifi 
was entered by confent for the Plaintiff for the fum of 
180/., fubjefl to the opinion of the Court on the following 
cafe. The bill, which was for 180/., was drawn at Edin-^ 
burgh on the 18th 1808, by Sir Wm, Forbes, 

J, Hunter and Co., upon thd Defendants, who are 
bankers in London, payable to the order of the Plaintiff, 
at 45 days date, fpr value received. The iiidorfements 
by the Plaintiff, and by Clerk and Rofs, as above fet forth, 
were made before the bill was prefented to the Defend¬ 
ants for acceptance. The bill was delivered to Clerk and 
Rofs^ army agents in Edinburgh, being perfons then em-. 

ployed 
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l^yed by the nain^fF to procure for him by purchafe 
the commiffion of enfign above referred to. The bill* 
with thofe indorsements upon it, was afterwards pre«> 
fented to the Defendants for acceptance, and accepted 
by them in the ufual courfe of their bufinefs as bankers* 
It was afterwards indorfed and negotiated by the other 
perfoiv whofe names appear as indorfers, and finally 
with the Bank of Engtsnd^ who difcounted it. At the 
expmtion of the 45 days fpecified in the bill as originally 
drawn, and t]ie days of grace, the Defendants fiaid the 
contents to the Bank of England^ who prefented. it to 
them for payment. The Plaintiff, at the time of draw- 
ii^ the bill, paid the full value for the fame to Sir Wm, 
Forhest J, Hunter^ and Co., the drawers, but did not 
alk, or obtain, their ^nfent, or that of the Defendants, 
the acceptors, to make any alteration in the tenor of the 
bill by indorfement, either as to the condition of the 
payment, or the extenfion of time. The Plaintiff’s name 
had never appeared in the Gazette as enfign in any regi¬ 
ment of the line. The queflion for the opinion of the Court 
was, whether the Plaintiff was entitled to recover: if he 
was, the verdiA was to {land; if he was not entitled to 
recover, a verdidl was to be entered for the Defendants. 

This cafe was argued by Lens Serjt. for the Plaintiff, 
who contended, that it was competent for the Pl.nintiff 
by this fpecial indorfement to make only a conditional 
transfer of the abfolute interefl in the bill, which he had 
purchafed for a full confideration, and had veiled in 
him by the delivery of the drawer. The Defendants, 
by fubfequently accepting the bill, had become parties 
to that conditional transfer, and as the condition had 
never been performed, the transfer was defeated, and 
they became liable, after the expiration of the two 

months. 



n 
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IhonthSy to pay the Plaintiff’^ to whom the property then 
reverted, the contents of the bill, of which none of the 
indorfers could eniforce payment againft the Defendants 
at the 45 days end, becaule they had all received the 
bill fubje^ to the condition, and were bound thereby. 
He cited Ancher v. BaAt ^ Mnglaniy Doug, 638. 

Shepherd Seijt. for the Defendant, contended that it 
was immaterial whether the acceptance was before or 
• after the conditional indorfement. The acceptance ad¬ 
mitted the hand-writing of the drawer, but it did not 
mix itfelf with the conduA of tlte indorfers: it admitted 
nothing which was on the back of the bill. The whole 
pradf ice of the courts was accordingly ^ for in an a£iion 
^ainft the acceptor, it became unneceiTary to prove the 
hand-writing of the drawer, but it was necelTary to prove 
the hand-writing of the indorfer. 

The Court gave judgment for the Plainti^^. 


1811. 

Roberibom 
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Mure v , Kaye and An9ther. 


picion were rea« 
fonable. 


A plea jiiilify- "^RESPASS and falfe impnfonment at Wefiniwlicr^ 
private under colour that the Plaintiff had committed a 

furpicionof felony^ forgery. The IDefendant pleaded fevsral fpecial pleas 
muft the juftificatlon, in the firft of whichi as to the affaulting, 
from which the heating, and imprifoning the Plaintiff, and carrying him 
Court may judge, to, and keeping and detaining him in prifon, for four 
whether the fuf- count mentioned, he 

pleaded that before the faid time when, &c. to wit, on 

AAion of falfe tjjg j jjjj of* 7 «/y 1800, fome perfon or perfons then and 
imprifonment, the . «. «. . <• . r 1 1 

Defendants plead- Unknown being pouened of a certain forged and 

ed that before the counterfeit dividend warrant, whereon was pretended to 

c^ain perfoM* payable a certain fum of money, to wit, the fum of 

unknown had 

forged receipts on certain forged dividend warrants, and received the money purporting 
to be due in refpedt thereof in bank notes of the Hank of MagJamit aipoqg^ wjiich 
was a note for looA) which was afterwards exchanged there for other notes, and amongll 
them one for 10/., the date and number of which was afterwards altered; that after¬ 
wards, and a little before the time when, &c. Plaintiff w as fu/picioujlj poflelled of the al¬ 
tered note, and did, in a fu/picious manner^ difpofe of the l^e to one A. il., and after, 
and before the time when, &c. in a fufpieious manner departed and left England 
and went to Scotland^ and there continued; whereupon Defendants had reafonible 
caufe to fufpeifl, and did fufpedi, that Plaintiff had forged the faid receipts, whereupon 
Defendants gently laid their hands on Plaintiif, and carried to and detained in a gaol 
in Scotland^ in o- der that he might be conveyed, by a warrant to be iHued by a juitice 
of the county of Middlefext to be dealt vrith according to law: Held that this plea was 
too general on demurrer; for it is necellary to fliew in pleading the caufes of fufpicion in 
certainty, in order that the Court may judge of their reafonablenels, and tiling the term 
fulpicious will not and what is necellary to be averred. 

Whether a Defendant juAifying an arreft in Scotland^ as made on fofpicion of a felony 
committed here, muft Ihew that the law of Seotlandt as well as the law eA England^ war¬ 
ranted fuch arreft, Qvuere* 

Or, whether the Defendant (hewing by bis plea an arreft made in Seotlandf which if 
made in England would be wairanted, it does not lie on the PlaintiflT fuing in England 
to reply that by the law of Scotland the arreft was not warranted, Qaare. Acc, per 
Cbamhre 3 - 

If a perfon having committed a felony in a foreign country comes Into Englandt he 
,may be arrefted here and conveyed and given up to the magiftrates of the country 
again!): the laws of which the offence was committed. Per Heath J. 


405/. 
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40^1., felonioufly at the foot of the faid forged and coun¬ 
terfeit warrant did falfely make, forge, and counterfeit 
a certain receipt for the faid fum of money pretended to 
be payable on the (aid forged and counterfeit dividend 
warrant, to wit, for the fum of 405/., the tenor of which 
faid falfe, forged, and counterfeit receipt here follows, 
that is to fay, 1 do hereby acknowledge to have re¬ 
ceived of the Batii of England the above-mentioned fum, 
in full payment for half a year's slnnuity, due as above- 
faid. Witnefs my hand this ( 5 th day of January 1807. 

Witnefs G, Taylor, W. Birty attorney.” 

With intent to defraud the Governor and Company of 
the Bank of England, againft the form of the ftatute in 
that cafe made and provided. The fame allegation was 
made in refpe£l; of thfee otlier counterfeit dividend war. 
rants; and the plea then proceeded to Hate, that after¬ 
wards fome perfon or perfons then and dill unknown 
did in a fufpicious manner demand and receive of the 
Governor and Company, in bank notes of the faid Go¬ 
vernor and Company, for and in refpedi of the feveral 
falfe, forged, and counterfeit receipts, the feveral fums 
of money for which they were pretended to be receipts, 
amounting to 2430/., among which faid bank notes was 
a certain one for the fum of 100/., which faid bank note, 
very Ihortly afterwards, to wit, oh the iitYiJuly, was by 
Ibme perfdn or perfons then and Hill unknown, fufpi- 
ciouily exchanged with the Governor and Company for 
other bank notes of fmaller value, among which was a 
certain one for the fum of 10/., bearing date in two fe- 
veral parts thereof, 7 July 1809, arid numbered in two 
feveral parts, 5061, which faid dates and numbers were 
itfterwards falfely and fraudulently altered to 17 July 
1809, and 5961. The Defendants then averred, that 
afterwards, and a little before the time when, &c. the 
Plaintiff was fufpicioufly poffeifed of the faid bank note 
fe altered, and did, in a jfufpicious manner, difpofe of and 
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put away the fame to one A, R.} and afterwardsi and 
before the time when, &c., in a fufpicious manner de¬ 
parted from and left Englandj and went to Sc^Iand, and 
there continued until the time when, &c. Of all which 
premifes the Defendants had notice. Whereupon they 
had reafonable and probable caufe to fufped, and did 
fufpeA, that the Plaintiff had feloniouily forged the faid 
receipts; wherefore they‘gently laid their hands upon 
him, and carried him to and detained him in a certain 
common gaol in Scotland^ for the fpace of four days, in 
order that he might be conveyed by a warrant to be 
iffued by one of his maje(ly*s juilices for the county of 
Middlejemt to he dealt with according to law, the faid 
time being a reafonable time for that purpofc. The 
four following pleas differed in*‘no material refped 
from the prelceding, but only varied the circumftances and 
caufes of fufpicion againll the Plaintiff therein alleged. 
The next plea Hated, that before the faid time when, &c. 
fome perfon or perfons, then, and Hill unknown, feloni- 
oufly did forge, and counterfeit a certain bank note* 
(fetting forth the bank note for the payment of lo/. 
Hated in the HrH fpecial plea) with intent to defraud the 
Governor and Company of the Bmk of England^ and 
that afterwards, and a little before the faid time when, 
Itc., the Plaintiff was fufpiciouily poffeffed of the faid 
forged and counterfeit bank note, and did then and there, 
in a fufpicious manner, difpofe of and put away the fame 
to one A, R., and afterwards, and before the Hiid time 
when. See. the Plaintiff in a fufpicious manner departed 
from, and left England, and went to Scotland, and there 
continued until the faid time when, &c., of which the 
Defendants had notice; whereupon they had reafonable 
and probable caufe to fufpefi, and did fufpe£l, that the 
Plaintiff had feloniouily, and with intent to defraud the 
faid Governor and Company, forged and counterfeited 
the £iid bank note. The next plea Hated, that before 

the 
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idle faid time \ehen» S:c. fome perfon or perfons, then, 
and ftill unknown, felonioufly did forge and counterfeit 
a certain bank note (fetting it out as before) &c., and 
that afterwards and a little before the time when, &c. the 
Plaintiff was fufpicioullf poffeffed of the faid forged 
note, and afterwards and before the faid time, &c., in a 
fufpicious manner departed (rom and left MnglaM, and 
went to Srotland, &c., of which the Defendant had no¬ 
tice whereupon they had reafonable and probable caufe 
to fufpedl, &c. (as before.) The laff plea alleged, that 
before the time when, &c. fome perfon^or perfons, then 
and ftill unknown, felonioufly did forge, &c. (fetting out 
the note as before), whereof the Defendants had notice, 
and had reafonable probable caufe to fufped, &€. 
The pleas then juftified the taking and detaining the 
Plaintiff in the fame manner as in the firft plea. To 
thefe pleas there were general demurrers and joindesi 
therein. 


3 ? 



JS^ Serjt. in fupport of the demurrers, infifted, firft, 
upon the infufliciency of all the pleas, on the ground 
that they alleged the arreft of the Plaintiff to have taken 
place in Scotland, which arreft he contended the law of 
that country did not warrant. {^Heath J. referred to the 
cafe in Sir. 848. Rex v. Kimberley, where a criminal 
was apprehended In England for a capital felony created 
under an Ir'^ a^ of parliament in ftealing an heirefs^ 
and upon fuch apprehenfion was carried over to Ireland, 
tried, and executed for that offence. He aiked, whether 
the prifoner in that cafe, if he had been acquitted, could 
have maintained an a£lion againft thofe who apprehended 
him, fuppoftng he were taken on probable grounds of 
fufpicion.3 There a pofitive felony was diarged and 
proved againft the prifoner 1 here a fufpicion only is 
alleged, and the law of Scotland, as it feems, does not 
imlhon^e a perfon to apprehend another upon fuipicion 
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of His having committed a felony in JSrtg/and without 
waxrant; for if it did, the ilat. 13 G. 3. r. 31. wluch 
provides for the apprehenfion of perfons againit whom 
warrants are iiTued in England^ and who efcape into 
Scotlandj by enabling the juihees there to indorfe fuch 
warrants, would have been unnecefTary. \Mansfield C. J*. 
By the fame mode of argument it might be contended, 
that an arrelt without warrant in England upon fufpicion 
of felony is not lawful, becaufe the party fufpe£ling may 
obtain a warrant by reforting to a magiftrate. Laiu^ 
nnee J. As well might it be argued, that becaufe the 
24 G. 2. f. 55. requires the jullices of one county to in¬ 
dorfe a warrant iflued by the juftices of another county, 
in order that the perfon againft whom the warrant ilTued 
may be apprehended in the county where he is found, 
therefore fuch perfon cannot be arrefted upon fufpicion 
in either county.3 adly, Admitting that an arreft in 
Scotland upon fufpicion of a felony committed in England 
is warranted by the law of Scotland^ ilill the Defendants 
ought to have pleaded that law, in order to juftify under 
it; and having omitted to do fo, they muft (land upon 
the law of England^ which does not authorize fuch an 
arreft. It may be admitted indeed, that, by the law of 
England^ if a felony be committed here, a private per¬ 
fon, upon reafonable caufe of fufpicion, may arreft the 
perfon fufpe£led of having comihitted it; but he cannot 
follow that perfon into a foreign country, and there ap¬ 
prehend him. ^Mansfield C. J. intimated that the power 
of arreft in fuch cafe extended over every part of the 
king’s dominions.] 3dly, Even if this arreft had taken 
place in England, it would be bad under the circum- 
f^ences difclofed in the pleas, which do not amount to a 
leafonable ground of fufpicion: for it is not enough 
that they contain a general allegation diat the Defendants 
had probable caufe to fufpe£^, but they fiiould alfo (hew 
III certsunty the caufe of fufpicion; in order that the 
7 Court 
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Court may judge, whether fuch fufpicion be juft. 

52.; and in Hawk. P. C. lib. 2 , c. I2. f,i2. it 
is faid that there muft be fuch circumftances as induce 
a ftrong prefumption of guilt, as coming out of a houfe 
wherein murder has been committed, with a bloody 
knife in one’s hand, or bein;^ found in poflelGon of any 
part of goods ftolen, without being able to give* a pro* 
bable account of coming honeftly by them : but the 
mere poireilion of a forgetl note, and the difpofing of it 
by the Plaintiff, and his afterward.s going into Scotland, 
are not fuch ftrong prefumptions of his guilt, without 
implicating him in fome way with a probable knowledge 
of its being forged, as to juftify the Defendants in ap« 
prehending him on their own authority; and if fo, 
the allegation tliat the Plaintiff was" fufpic/ouJJy poffeffed, 
and did, in a fufpicious manner^ difpofe of the note, 
will not help the Defendants for the reafons above 
afligned. As to the two laft pleas, they are clearly 
bad, the one refting upon the mere circumftance of the 
Plaintiff’s poffelfion and his going to Scotland, and the 
other upon the general allegation alone that the Defen* 
dants had caufe to fufpe£I, &c. 


tSll. 

Mure 



Shepherd Serjt. contrh. It is unneceffary to go into 
tlic queftion touching the law of Scotland, for it is 
enough to fay, that the Plaintiff is not in a condition to 
avail himfelf of that law, fuppofmg it to be, as he con¬ 
tends, in his favour \ in order to do which, he ihould 
have (hewn to the Court what that law is, and how the 
arreft complained of was contrary to it, otherwife i^ 
muft be taken to be governed by the law of that country 
to which he appeals. It may be, indeed, that the 
arreft, though warranted by the law of England, is not; 
ib by that law of Scotland ; but then it is for the Plain¬ 
tiff, who relics upon the exception, to make out that 
exception \ and this* is an anlwer to the objection that 
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die Defendants ought to have ple;|ded the law of Seatr 
land, tnaCmuch as they do not defend d^jsmfelves under 
it, although they allege the asreft to have taken place ip 
Scotland, but (land upon the law^f En^and,' which they 
may do> until it be ihewn that the law of the country 
where the arreft happened is contrary. In Melon v. The 
Duie de Fitnjames, i Bof.^ £5** Btdl, 138*, where the 
Defendant was held to bail on an inftrument made in 
France, by which his property only, and not his perfon 
was, accordiag to the laws of France, rendered liable, 
the Court thought him entitled to his difcharge, upon 
his fhewing what the law of France was in this refpe£l: 
but they did not require the party who held the Defend¬ 
ant to bail accordhi^ to the rules and praflice of the 
law of England, to (hew it was alfo in conformity with 
the law of France, though the inftrument appeared by 
the affidavit to hold to bail to have been made in France. 
So here the Defendants juftify an arreft of the Plaintiff 
in Scotland, which being according to the law of Eng^ 
land, the Court will not require them to {hew it to be 
alfo in conformity with the law of Scotland, but will 
prefume it to be fo, unlefs the contrary be (hewn by the 
party who would avail himfclf of that law. {^Latvrence J* 
ezprelTed a doubt whether it was not incumbent on the 
Defendants, who alleged the arreft to have been made 
in Scotland, to have (hewn by their plea that the law of 
Scotland authorized them to make it; for without an 
allegation to that effedi, the Court could not take notice 
of that law, neither could they prefume that the law of 
the two countries was the fame.J By appealing to the 
law of this country, the Plaintiff muft be taken to com¬ 
plain of an injury fuffered in violation of it, and there¬ 
fore in anfwer to fuch complaint it is enough for the 
Defendants to bring themfelves within Ihe law. [Xetv- 
renceh A party may fuc here for an injury done to 

him 



IN THsTinV-FlKST TBAB OF OEOR>~p£ m. 




him in a foreign country, as being againft the law qf 
that country } for the damage being perfonal, it follows 
the perfon hither, and he may fue with reference to tlu^t 
law alone. In Mojlyny, FabrigaSy Co^, 174, 5., Lord 
Man^eld C. J. fo held, ^d fald, that the Pefendant 
in that pafe might have defended himfelf by the laws of 
the foreign country, for whatever is a juftihcation in 
the place where the a£k is done, ought to be fo where 
the caufe is tried.] With refpe<Sl: to the laft obje&ion, 
that the pleas ^o not difclofe a probable caufe of fufpi- 
cion, which words, ex vi terminiy import fomething lefs 
than an actual proof of guilt, it is for the Court to de¬ 
termine whether the circumftances alleged in thofe 
pleas, when combined together, do not amount to a 
fufRcient caufe to juftify the arreft o£the Plaintiff. The 
argument of the Plaintiff is, that each circumflance, 
taken feparately, would not be fulHcient, which may be 
admitted without prejudice to the Defendants, though 
(he poffefBon of the forged note is of itfelf a pretty 
f^rong circumflance, and might alone, according to the 
ufual pra£lice of the Bank of Englandy have given occa- 
(ion to the detention of the perfon prefenting it there 
for payment. That circumflance, therefore, coupled 
with the prior tranfa£lions, and with the Plaintiff's fub- 
fequent departure from Englandy form a llrong cafe of 
fufpicion; and if the Court fhall hold this mode of juf- 
tifying infufHcient, it will give occafion in future to 
much inconvenient length of pleading in cafes of this 
defeription, for nothing lefs than a detail of every cir¬ 
cumflance relating to the tranfadlion will then be fuf- 
ficient. 


t8ii. 


Munz 




Befi in reply was flopped by the Court. 


Mansfield C. J. As the Court are unanimous 
upon one point of this cafe, it is unneceflary to go into 

the 
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the jothersy and therefore I ihall give no bpinion upon 
the quellions that have been made in argument) viz. 
ift, whether if thePJaintifF complains of an injury done 
to him in Scotland by means of an arreft which would 
be lawful in this country, ho mud not date fpecially in 
his declaration what is the law of Scotland^ in order to 
ihewithe a£fc complained of to be contrary to that law. 
That point does not properly arlfe in this cafe, nor is it 
material to confider, 2dly, if, as in this cafe, the PJaintiflT 
declare generally, and the Defendants pl^ad thert-to that 
they arreded him in Scotland^ whether they mud not 
alfo proceed further to lliew that they were authorized 
fo to do by the law of Scotland ; for upon the other 
point, there can be no doubt that this arred, with re¬ 
ference to the law of England^ under which the De¬ 
fendants have judi bed, is not well pleaded, but that the 
pleas are in this refpecl infufficient. The fubdance of 
them is this, that a forgery is committed by certain per- 
fons unknown, by means of which, [inter alta^ ' a bank 
note for loo/. is obtained at the Bank of England^ 
which is afterwards exchanged there for [inter alia) one of 
lo/., the date and number of which is altered to prevent 
its being traced. The pleas then date, that the Plaintiff 
was podelTed of this altered note, that he difpofed of it 
to A, B.y and left England^ and went into Scotland* 
Thefe are the a£ls dated to have been done by the 
Plaintiff, in order to implicate him in a fufpicion of 
being connected with the forgery : and for that purpofe, 
as each of thefe acts is alleged, the word fufpicioufly is 
added to the aflegation. But what circumdances of 
fufpicion are dated as accompanying either of them ? 
id. As to the Plaintiff’s being poffeffed of the note, it 
is not fhewn in what manner, nor how foon after the 
bank parted with the note, nor at what didance of time 
after the alteration, he became poffeffed of it. Next, as 
to his difpofd of it : there a^e no circumdances difclofed 

in 
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$n the pleas to take it out of the ordinary courfe of pay¬ 
ment, neither is there one fa£l: of fufpicion ftated as 
attending his journey into Scotland^ which might not 
equally attend the journey of any other man, who 
might go. thither from motives, either of pleafure, or 
bufinefs jj'and it mull not be underftood that ufing the 
word fuipicioufly will compenfate thefe omiflioifs, or 
make it lefs nccefTary to ft ate fuch circumftances, as 
may enable the Court to judge whether they give rife 
to a well-grounded fufpicion or not. If it Jiad appeared 
that the Plaintiff had improperly come by the note, or, 
Upon application made to him, had given a falfe or un- 
fatisfa£iory account of it, had paid it out of the ordi¬ 
nary courfe of trade, or had left this country in a ftrange 
and unufual manner, as by abfcondUhg from his home 
and bufinefs, there might have been good grounds for 
the Court to have given effeft to the Defendant’s fufpi¬ 
cion ; but there are none fuch ftated in thefe pleas, and 
of the few circumftances which are ftated, there are 
none, as it feems to me, to raife fuch a fufpicion as 
warranted the Defendants in arrefting the Plaintiff. 
I think, therefore, that judgment muft be given for the 
Plaintiff. 


i8i I. 
Mure 
IWfvE. 


Heath J. As to the firft point, it has generally 
been underftood, that wherefoever a crime has been 
committed, the criminal is puniftiable according to the 
lex loci of the country againft the law of which the crime 
was committed, and by the comity of liltions the coun¬ 
try in which the criminal has been found, has aided the 
police of the country againft which the crime was com¬ 
mitted in bringing the criminal to punifhment. In Lord 
Loughborough*% time the crew of a Dutch fhip maftered 
riie vcffel, and ran away with her, and brought her into 
Dealf and it was a queftion whether we could feize them 
and fend them to Holland; and it was held wc might. 

And 
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And lihe fame has always been the law of all civilized 
countries. As to the laft point, I concur with my Lord 
in the opinion that thefe pleas cannot be fupported for 
the reafons by him ftated. It is neceflary, in order, to 
make good a j unification of this defcription, for the 
Defendants to Ihew, by pleading, that they had rea« 
fonable caufe of fufpicion, upon which they a^ed: but 
thefe pleas (as it has been (hewn) are in this refpe£k 
wholly infufficient. 


4 

Lawrence J. I agree alfo with my Brothers on the 
laft point, and cannot help again exprei&ng my doubts 
whether the Defendants, who juftify a taking in Sect’- 
land^ ihould noj alfo have pleaded the law of Sectland 
to make that jufHiication complete j but I wiih not to 
be conlidered as giving any opinion how it is to be pleaded 
in future. 


Chambr^ J. I am inclined to think it is no objec* 
tlon to the defence, that the arreft appears to have 
taken place in Scotland^ and that the inference is not 
well founded, that we therefore cannot judge of its va* 
lidity without taking notice of the law of Sectland^ 
which I agree we have no means afforded us of doing: 
on the contrary, I think that the Court unneceflarily go 
out of their way to notice the law of Scotland^ when 
they prefume, without either allegation or evidrace, that 
the principles of arreft which would bear out the De¬ 
fendants in thi^ country, would not bear them out in 
making the arreft there; but as it is unncceffary, I mean 
to give no opinion on the point. Upon the main point, 
I will only add, that if it had appeared in thefe pleas, 
as in the cafe cited of .ftolen goods it ufually does, that 
the note had been found in the Plaintiff’s hands recently 
after the tranfa£Iion, it might have varied the cafe; 
|>ut fo far from that appearing to be fo, it is. not incon- 

fiften^ 
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fiftent with this mode of pleading, that both that circum- 
ftance and the Plaintiff’s journey into Scotland might 
have happened a confiderable time after, nor is it (hewn 
. that he departed haftily, leaving his bufinefs here unfi- 
niflied, nor are any other circumilances ihewn that indi¬ 
cate a reafonable ground oi fufpicion. 

Judgment for the Plaintiff. 


x8ii. 

Mure 


V. 


* 


Baker Holtpzaffell. 


June zs» 


A CTION for die ufe and occupation of certain pre- The landlord of 

mifes in Long^Acre, At the triSl before Mans- deniifed 

. * . . under a 'WTitten 

^eld C. J., at the W^mit^er fittings, in this term, a agreement, may 


verdiA was found for the Plaintiff for direc quarters of ^‘•‘cover againft hu 
. tenant in an aftion 

a year’s arrears of rent. It appeared that very fliortly and occu- 

after the accrual of the firft quarter’s rent the premifes rent 

,,, - .ir y rii acciulng after the 

had been confumed by nre, and fince that time had been premifes arehumt 

in a ruinous ftatc and not inhabited by the Defendant, down, and no 

An agreement, not by deed, was given m evidence, l>y . 

which the Defendant agreed to pay the rent during the 

demife of the term fpecified in the agreement. 


Shepherd Serjt. moved to fet afide the verdidl, except 
as to the fir ft quarter’s rent, on the ground that the 
ad^ion for ufe and occupation does not lie for premifes 
which no longer exill, and therefore cannot be faid to 
be occupied but in fuch cafe the landlord muff refort 
to his agreement, in order to entitle himfelf to the 
rent. He contended that as the (lat. 11 G. 2. c. 19. 
yi 14. which gave this form of action for ufe and occu¬ 
pation, enables the landlord to recover a fatisfa£tion for 
fucb premifes as are held or occupied by the Defendant, 
it muff be implied from thence that it was not meant 

to 
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i8zf. 


Baker 


HoLXrZAVFEtL. 

■"'N 


to be extended to premife^, which, fo far from being 
held or occupied by the Defendant, were not even capa*< 
ble of occupation. 

Mansfield C. J. The land was ftill in exigence, 
and there was no offer on the part of the Defendant to 
deliver it up. The landlord could not enter to rebuild, 
the tenant might have rebuilt the premifes if he had fo 
pleafed, and occupied them at any time within the 
term, he therefore mud be taken flill to hold the land, 
which is fuiScient to fatisfy the words of the flatute. 


Heath J. This point has frequently been decided 
at nifipriusy though I do not rccollc^l any cafe reported. 
The Defendant might have rebuilt at any period of the 
term, whereas the landlord would have been a trefpaffer 
if he had entered for that purpofe, which Ihews that the 
former held the land. 


Per Curiai 


Rule refufed. 


June 


Jones v. Brewer. 


The Court will ^ former day in this term Lens Serjt. obtained a 

not, upon motion, behalf of the Plaintiff, for leave to 

give leave to exa- ^ 

mine an attefting examine the fubferibing witnefs to the bond on whicb 
witneft to a deed aftion was brought, upon interrogatories, and to 

S^,^n^give giv® examination in evidence at the trial, upon the 

fuch examination ground, as appeared by the affidavit on which he 
moved, of his being incapable, through illnefs, of at- 

ground that he 

ia incapable, through illnela, of attending in perfon, and that he is not likely to recover* 
lb as to be able to "attend, notwithftanding it alfo appears, by the affidavit, that the De» 
fendant had at one admitted the execution of the deed; nor will the Court, on thllb 
grounds, grant a rulg for difpenfing with the attendance of fuch witneft at the 

tending 
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tending in perfon, and of its being improbable that he 
/Would ever recover fo as to be capable of attending. 
The affidavit alfo ftated that the Defendanti upon one 

4r 

occafion, had admitted his execution of the bond, but 

afterwards upon hearing of the illnefs of the witnefs, 

had retrafled that admiflion, and declared he would 

neither make nor receive admiffions. At the time when 

% 

the rule was moved, Mansjieid C. J. doubted whether 
it were not unneceflarv,* inafmuch as under the circum- 
fiances difclofcd, evidence of the handwriting of the 
witnefs ^ould be admiiTiMe at the trial, but upon the 
fuggeftion of Lcnurence J , that the admifllbility of fuch 
evidence had been obje<fted to at nift prius^ the rule wa* 

% 

» 

Bijiy Serjt. was now about to fliew caufe, but war 
(lopped by 

Mansfield C. J., who faid he was afraid that 
the Court had no power to make the rule abfolule : 
if a fubferibing witnefs is Incapable of attending from 
inevitable caufe, fuch as death, or abfence from the- 
country, or even perhaps in fome inflances of ficknefs, 
his handwriting may be proved, but it is not necelTary 
for the Court upon motion Lo try what degree of ne- 
ceffity will difpenfe with his prcfcncc, which quellion, 
when it arifes at wft prtuf^ will come more regularly 
before the Court. 

Heath J. The praflice now attempted wouhl be 
very dangerous, for the prefence of an attefting witnefs 
is in many cafes of the utmofl importance, and ought 
not to be difpenfed with upon fuch grounds. If this 
were permitted to be done, it might lead wltnefies to 
feign ficknefs in order to keep out of the way. 

r,..- 
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iBii.. 
Jtixm 


BscHniu 


Lem Seijt. admitted that in the cafe of a bond it ha 4 
been held, that the acknowledgment of the obligor ^Uld^ 
not difpenfe with the proof of its execution by the pro: 
dud^ion of the attefting witnefs, but he fubmitted to the 
Court, whether, ccHtpling this admiflibn with the other 
circumftances of the cafe, he might not be permitted to 
change the form of his rule into a motion for difpcnfing 
with the attendance of thb attefting witnefs. 


Mamsiield C. J. We cannot permit that, for the 
Defendant’s admillion is a fa£^ which we cannot try 
upon affidavits, becaufe if it were admiffible evidence^ 
it would decide the caufe, and ought therefore to be fub¬ 
mitted to the conlideration of a jury. 

Per Curiam, ‘ Rule difeharged. 


June a6. £vAMS v» MuNKLEY and Another. 

In trcfpals if die "TRESPASS for feizing and detaining the Plaintiff’s 
Defendant jofiiiy -j r c t. 

Plaintiff in a fiiit Aorles until he paid a fum of money to redeem them. 

m an inferior The Defendants juftified (in feparate pleas), under mefne 

procdi*of^i^^ procefs out of the court of the city of Her^ord, (and 

court, he ffiewed that the Court had jurifdi&ion of all manner of 

allege in his plea pleas, adiions, fuits, and demands whatfoever, trcfpafles 

adhonar^”^^ with force and arms or otherwife, in contempt of the 

king, and of whatfoever trefpaffes, faults, and offences 

within the faid city and the fuburbs, and liberties, lj« 

mils, and precindls of the fame, done, moving, arifing, 

had, or committed,) the Defendant Owen, as an officer 

of the court, on a plaint levied by the Defendant Munhley 

againft the Plaintiff of a plea of trefpafs on the cafe for 

a ctofe of adlion perfonal, to the damage of the De^ 

X feiuhot' 


thejuriididUon, 
otherwife the 
Plrinriffnay 
demur. 
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fendant of 42/. 8/., (without Hating that the caufe of 
action arofe within the jurifdi^ion of the court}. To 
the plea of the Defendant Owen, the Plaintiff replied, 
de injurid fua propridy &c., and to that of the Defendant 
Munkhy, he demurred fpecially, affigning for caufe 
{inter alia) that it did not appear by the plea, that the 
plaint of a plea of trefpafs on the cafe therein haen- 
tioned, was levied againit the Plaintiff for a caufe of 
action arifing or happening within the city of Hereford, 
or the fuburbs, limits, or prccind^s thereof. • 


1811. 

Evans 


V. 

Munklsy. 


Jlunnington Serjt. in fupport of the demurrer, relied 
upon the rule laid down in Peacock v. Bell, i Saund. 74., 
refpe<ftiiig jurifdi£lion, and recognized in Stanian v. 
Davies, I JLd, Ray, 796., and Winfofd v. Peivell, ibid, 
1310., v/z. that nothing fhall be intended to be out of the 
jurifdiftion of a fuperior court, but that which fpecially 
appears to be fo ; and on the contrary, nothing fhall be 
intended to be within the jurifdi<Slion of an inferior 
court, but that which fo exprefsly alleged. 


Mansfield C. J. cited Trevor v. Wall, i T, R, 151., 
and faid that he fuppofed the general rule would not be 
difputed, but that it would be attempted to diftinguifh 
this from the cafes cited. 


Rimnington was (lopped by the Court. 

Befi Serjt., contra. The queflion in all the cafes 
cited arofe upon error brought on the judgment in the 
inferior court, and it was decided that in inferior courts 
it is ncceffary that the gift of the adlion (hould appear 
to be within their jurifdiflton. But this is an adtion of 
a different fort, which is brought for a caufe collateral 
to the original fuit in the inferior court, and to which 
therefore the rules applicable to proceedings in that 
VoLv IV. E court 
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i8ii. 

Evans 

MVNKLZir. 
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court do not apply. This was fo decided in Trujcott v« 
Carpenter, i Ld. Ray, 229., where in an a<Slion of falf« 
imprifonment, the Defendant, after juftifying (as here) 
under procefs of an inferior court, alleged that the caufe 
of a^ion arofe within the juril'di£Uon, and it was held 
that fuch allegation was immaterial, and could not be 
travQrfed, and the rcfo'ution of the cafe of the Marjbal- 
fea, 10 Co. 7i5., where tile contrary hadlseen adjudged, 
was held to be a hard refolution, and warranted by 

none of the book', there cited; and the diftin£tion 

♦ 

was taken, thit if the caufe of aftion arofe out of the 
jurifdiclion of the inlti lor court, the Defendant in the 
inferior court ciivht to plead it, and if he does not, the 
affair of the jurifcli. lien is over, and he llvall not take 
advantage of it hn any collateral aclion againft the 
Piaintiff'j the fame doctrine was alfo held in Givinm v. 
Fodej 2 Xr/Z-Tf. 935., 1360., and thefe cafes are directly 
in po:nt. 

Lawrence J. The cafe of Moravia v. Eloper, 1H!~ 
/cr 30., has fet this^qucilion at reft, and that is a later 
cafe than any of lliofc M'Jiich have been cited; and 
JVilJesQ.}. in delivering tlie judgment of the Court 
went into all thofe cafes very fully, and after conGder- 
ing them, it was deci:!e<l, th.it where a party, who was 
the Plaintiff below, juftihed under procefs of an inferior 
court, it was neceflhry to fet forth in his pica that the 
caufe of a£lion arofe within the jurifili<Sfion of the court, 
otherwife tlic Plaintiff migkt dv-inur thereto. 

Chambre J. In Trujcott v. Carpenter the plea did 
allege that the caufe of aefion arofe within the jurif- 
di£tion. 

The reft of the Court concurred. 

Per Curiam,* Judgment for the Plaintiff. 
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Hewit V* Palmer. 



June 26. 


a rule for fctting afidc the interlocutory judg¬ 
ment in this caufe, for irregularity, it appeared 
that the declaration was delivered on the 15 th February^ 
indorfed to plead thereto within the four firft days of 
Eajler term. On the i8th and 24th May two feveral 
demands of a plea were made, after which a rule to 
plead was given, and on the 6th June judgment was 
figned as for want of a plea without any other demand of 
one. 


A demand of a 
plea made before 
the rule to plead 
is given, will net 
entitle a Plaintiff 
to iipn judgment 
after the rule 
expired, as for 
want of a plea. 


Lens Serjt., againft the rule, iiiHiled J:hat it was not 
necefliiry that the demand of a plea fhcfUld be made after 
the rule given to plead, and therefore the judgment was 
regulaily figned. He faid that the cafe in Barnes 276., 
Fames v. t/f’w, on the authority of which the rule was 
granted, had been overruled in 6 T. R. 689., The Church^ 
•wardens of Edmonton v. OJbor7tey where it was held that 
the demand of a plea may be made at the time of deliver¬ 
ing the declaration ; and in Maxwell v. Skerrett, 5 Ee^^ 
547., where the precife point now before the Court 
arofe, it was decided that a demand of a pica being 
once made, a rule to plead may be given afterwards 
without any frefh demand of a plea. 


Lawrence J. It ftrikes me that the rule laid down 
in Barnes is the moft reafonable. After the Plaintiff 
has declared, the Defendant is not bound to plead until 
he is ordered fo to do by the Court, in the form of a 
rule to plead ; and what is the ufe of the Plaintiff 
making a demand of a plea, until fuch time as the De¬ 
fendant is bouml to plead ? After the Defendant be¬ 
comes bound by the rule to plead, the Plaintiff is to 
make demand of a plea, and is reftrained from figning 

E 2 judgment 
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i^ri. 

Hewit 

Palmer. 


Jtnu 29. 

If a confignee ac* 
cept goods under 
a bill of lading! at 
the bottom of 
vrhich is a memo¬ 
randum that the 
Ihip is to be 
cleared in x6 
days* and 8/. per 
day» demurrage 
to be paid after 
that time> the 
mafiery upon de¬ 
livery of die goods* 
may recover de¬ 
murrage againft 
Itie cQnH^gnee. 


judgment before the expiration of twenty-four hours 
after that demand, which pradUce was introduced for 
the benefit of the Defendant, in order that judgment 
may not be figned againft him by furprife. The rule 
to plead is not ferved on the Defendant, but only en¬ 
tered, in the book of the officer, and therefore, until a 
demand is made, he cannot be fuppofed to have notice 
of the rule, for he is not bound to be perpetually fearch- 
ing the officer’s book. The learned Judge (after refer¬ 
ring to the officer,) then faid, that the pradlicc of this 
court was uniform, that the demand of a plea mud be 
made after the rule given to plead. 

The Court made the 

Rule Abfolute. 


%htpherd Serjt. fupported the rule. 


JAson V. Solly. 


^HIS was an adlion brought by the mader of a veflei 
upon a general count in ajfumpjlt for demurrage. 
Upon the trial, before MansjUld C. J. at the fittings 
after H/'/ary term 1811, it appeared, that the Plaintiffi, 
who was mader of a vcfiel, had taken on board a cargo, 
and figned bills of lading, deliverable to the order of the 
fliipper, upon payment of freight, and at the bottom was 
a memorandum that the fiiip was to be delivered in 
16 lay days, 8/. per day demurrage to be paid for every 
laying day after the expiration of that time. The mader 
retained one part of the bill of lading, which was pro¬ 
duced as his evidence at the trial, and it was obJe£l;ed, 
that, as it iitras not figned by the confignor or confignee, 
it was not sdmiffible in evidence} it was however re¬ 
ceived 
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ceived as a counterpart, upon the ground that the De^ 
fondant might, by producing the part which he pofleiTed, 
prove it difiimilar, if it were fo, to the part now pro¬ 
duced. When the veiTel arrived, no bill of lading had 
arrived in this country $ the Defendant, who expe^ed 
the cargo to be configned to him, demanded the goods, 
which the FlaintifF, having been apprifed by another per- 
fon that he alfo claimed the confignment, refufed to de¬ 
liver, unlefs either upon fight of the bill of lading, when 
it fhould arrive, indorfed to the Defendant, pr on receiv¬ 
ing an indemnity: he alfo gave the Defendant notice, 
that if the veflel was not delivered within the j 6 lay 
days, he Ihould infift on the demurrage. The bills of 
lading being delayed, the vcfiel was no| completely de¬ 
livered till eight days after the expiration of tlie fixteen. 
The Defendant paid the freight, but refufed to pay the 
demurrage. He now objected, that he having demanded 
the goods, and offered to accept them, the veifers delay 
was caufed by the PlaintifiF’s own fault, and therefore he 
was not entitled to recover, and Mansfield C. J. being 
flruck with the obje£fion, nonfuited the Plaintiff, with 
liberty to move to enter a verdi<fl for the Plaintiff for 
eight days demurrage. 

Shepherd Serjt. had in Eafier term obtained a rule nifi 
to fet afide the nonfuit and enter a verdidf for 64/. for 
the Plamtiff. 

hens Serjt. in this term (hewed caufe. He contended 
that although the captain was not compellable to deliver 
the goods before he faw the bill of lading, yet, Jis his re- 
fufal to deliver them when the Plaintiffs were willing to 
accept them, was only for his own fecurity and accom^ 
modation, the delay was the refult of his own choice, and 
he could not charge the Defendant with the confe- 
quences. At all events he muft refort to the configoor 

£ 1 for 
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for demurrage^ and could not recover it againft the 
conlignees* 

Shepherd and Beji Serjts. in fupport of the rule, urged 
that the Defendant, having ultimately received the bill of 
lading, containing the condition for payment of demur¬ 
rage,'* and having claimed^ and received the goods under 
it, fubfequently to the Plaintiff’s refufal to deliver, could 
not now contcft that conrra£t. The Plaintiff had notice 
of conflicting claims, and had no notice, until the arrival 
of the bill of lading, with whom the fhipper’s order was 
to be found. He even deferted his duty, in offej'ing to 
deliver the goods upon an indemnity. It w'as part of the 
contract, to pay him demurrage for the fhip, until he 
could fafely and legally, and w'^ith a fufiicient difcharge to 
himfflf, deliver the cargo. In the mode in w’hich the 
Itate of Europe requires commerce now to be condudtcd, 
the mailer of a neutral may perhaps never fee his con- 
fignors again; it is therefore a neceffary practice which 
prevails, that he- fhould flipulate for payment by tlie 
confignees of demurrage as M^ell as freight, and that 
the coiilignor Ihould tranfmit the bills of lading by 
another vcfl'el. 


Mansfield C. J. This is quite a new cafe, arifing 
from the new flate of trade, and there is great weight in 
the obforvation made for the Plaintiff, that many of thefe 
fliips coming from a foreign country, to which they may 
never go again, put into their bill of lading a condition, 
which enables them to look to the confignee for demur¬ 
rage, as well as for freight. My Brothers are very clearly 
of opinion, that if the confignee will take the goods, he 
adopts the contrail. 

Heath J. It is clear the Plaintiff is entitled to de¬ 
murrage, either from the confignor or confignee. De. 

I murragcj 
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murrage is only an extended freight, and the conjpgnec, 
by adopting this bill of lading, makes himfelf liable to 
demurrage as well as to freight. 

Chamhre J. It would Ije monftrous, if the confignee, 
accepting the contra£l: with knowledge of the terms, 
ihould not be bound by it, and could fend the Cjiptain 
back to the conlignor for demurrage. Therefore, the 
Rule mull be made 

Absolute. 


i8it. 


Jesson 

SOLLT. 


Cotton v, Witt? 

''PHIS was an atlion on a policy of aflurance which had The cofts of 

Hood for trial a great length of time, having been hnn^ng over a 

, .. . , 1 , neceflary witneft 

poftponed upon repeated applications made by the De- from the condnent 

fendant on account of the abfcnce from this country ol to this country are 
one Joachim Hindsy a neceflary witnefs in his behalf, 

The Defendant at length brought him over, and upon But not the 
his arrival, the caufe was tried, and the witnefs was exa- return* 

mined, and a verdi£l was thereupon, found for the De¬ 
fendant i and upon the taxation of colls, the Defendant 
claimed 64/. for the expences of bringing the witnefs 
from Denmark to this country 5 but the prothonotary re- 
fufed to allow the colls of the voyage from Denmark^ 
under the authority of Kenjmgton v. IngUsy and Hagedorn 
\.Allnuttn ante 2' 379* ' 

A rule nift having been obtained by Serjt. on a 
former day for reviewing the taxation, and that the pro- 
thonotary miglit be direiled to allow the colls of the 
witnefb’s whole voyage hither and his return, upon the 
ground that fuch w.is the pra£lice in the Court of King's 
^eiich, and that it was the moll reafonable ruk. 


P4 


Shepherd 
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Shepherd Serjt. (hewed caufe, and contended that the 
pra^ice of this court had been to allow the cofts only 
from the time the witnefs came within reach of the fub- 
poena, relying as before on Kenfington v. Inglu, 


Beji Serjt. in fupport of the rule, contended, that that 
decilion was founded on a miftake of the Court, in fup- 
poling that it was the praflice of B, R. to difallow fuch 
cofts, whereas it turns out upon inquiry,to be their con- 
ilant practice to allow them, and it is right that the 
practice in bfith courts ihould correfpond in cafes which 
are (imilar. 


Mansfield C. J. I think this cafe as proper to begin 
the practice as any. The Defendant had paid into court 
as much as the other underwriters upon the policy, and 
their payments had been accepted by the Plaintiff; but in 
this cafe he would neither accept the payment which 
had been offered him, nor take the money out of court, 
nor confent to the examination of the witnefs on inter-* 
rogatories. 

Chambre J. This is not a variation from a former 
mode of pra£Iice(ii); and the cftablifhment of the rule is 
effcntial to juflice, which applies equally to the allowance 
of coils in a court of law, as it does to any other matter 
where right or title is in quedion. 

The Court made fo much of the rule abfolute as ap¬ 
plied to the prothonotary’s allowing the cofts of the 
witnefs's voyage from Denmark^ but not of his return. 

(a) See the old praftice meatioaed in Hagedorn t. Allnutti, 

J. j8o* 
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1811. 


Rbadshaw V. Balders. 


July X. 


*^HE Plaintiff declared in covenant for the arrears of a A covenant in 

certain annuity of 150/. granted to him by one 

Augujlus Beevor and the Defendant, for their joint lives, 46 c”. I65* 

and the life of the furvivor, *by indenture bearing date /• [which 

26 Sept. 1805. >. Habendum, during their joint lives and 

the life of the furvivor to be paid and payable by equal tion,] wherebythe 

quarterly payments (fetting out the days of payment) g^otor of the an- 

without any deduBton or abatement ivhatfoever out of the 

fame or any part thereof for or in refpeEl of the then prefent on the days and 

or any then future tax upon property, or the profits thereof, it 

or any other taxes, charges, rates, ^flelTments, or other ^hat^er out of*”* 

impofitions whatfoever, then already taxed, charged, the fame, or any 

rated, afTeffed, or impofed, or thereafter to be taxed, 

charged, rated, afTeffed, or impofed upon the redlories, the then prefent 

vicarage, and premifes, or upon the manor, meffuages, “7 the® future 

farms, lands, tenements, advowfons, and hereditaments voidiurel^St of 

thereby charged with the payment of the annuity, or oh the its obligation on 

faid annuity, or on the faid A. B. and the Defendant in grantor not to 
^ , deduce the pro* 

refpe£l thereof, by authority of parliament, or otherwife perty-tax, but not 

howfoever. The declaration then fet out a covenant by In refped of the 

the grantors to pay the annuity on the days and times. See. 

without any deduBion or abatement whatfoever out of the to fuch deduflion. 

fame, or any part thereof, for or in refpeB of the then prefent 

or any then future tax upon property, or the profits thereof, 

or any other taxes, charges, rates^ afTeffments, or other 

impofitions whatfoever; and averred, that on the 

26th Sept, laft 112/. loj*. of the faid annuity, for three 

quarters of a year, became due. The Defendant pleaded 

a former judgment recovered upon the fame caufe of 

a£iion, and the Plaintiff in his replication traverfed the 

identity of the caufe, upon which iffue was joined} and 

at the trial thereof at the fittings in laft Safer term, a 

Terdi^ was found for the Plaintiff for the amount of the 

three 
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three quarters arrears after deducing the property tax. 
On a fubfequent day in that term, Onjlotv Serjt. obtained 
a rule nift for arrcfling the judgment, on the ground that 
the covenant for the payment of the annuity to the 
Plaintiff without any dedudf iop in refpeft of the property 
tax, rendered -^he whole void by ft at. 46 G. 3. c, 65. 
yiii5«whicli after providing, under penalties, for the 
• allowance of the dedu6lion authorized to be made by 
that a£V, further ena£ts, that all contrfiffs, covenants, 

'fir 

and agreements, made or entered into, or to be made or 
entered into, for payment of any intereft, rent, or other 
annual payment aforefaid, in full, without allowing fuch 
deduct ion as aforefaid, {hall be utterly void. 


Bcjl Serjt. now fljewed caufe ; and obferved that upon 
the face of this declaration the indenture appeared to bear 
date in Sept, 1805, and that the ftatute relied upon in 
fupport of the objeftion did not pafs until 1806} he 
contended therefore that it would be a ftrained conftruc- 
tion of that aft, to hold that it had relation back to an 
antecedent period fo as to make void that contract which 
was originally well framed and obligatory between the 
parties \ and that the true conftruftion, by which the 
objedf of the a£t would be fully attained, was this, that 
the covenant in queftioii did not vacate the whole con¬ 
trail, but only fo much of it was void, as was contrary 
to the particular enailment. If a different conftruilion 
were to prevail, great injufticc would follow; for then 
a landlord, who before the palling of the ail had demifed 
premifes to a tenant for a long term of years at a rent 
clear of all dcduclions on account of property tax, upon 
the faith of which demifo the tenant had expended large 
Aims of money upon improvements, might avail himfclf 
of an ex pcjl fuHo law to difpolTefs the tenant of his im¬ 
proved term. The whole deed therefore is not rendered 
void, but only the covenant, pro tauto; and accordingly, 
in Gajeell Kingi ii Eajiy 165., which was a ftronger 

cafe 



IN THE Fx»ty-first Yeak OF GEORGE in. 


59 


cafe in favour of the obje£Iion, becaufe there the inden<« 
ture was made fubfequent to the a£I, it was held, that a 
covenant by the leflee for payment of the property tax, 
though void by the ftatute, did not avoid a covenant for 
payment of the rent, which was entirely diftin£^. So 
here, the covenant for payment of the annuity is diftin£l; 
and fubftantive, and although it is included in thh fame 
claufe, is not fo interwoven with the fubfequent ftipula- 
tion refpefting the property tax, as to make the one in¬ 
capable of taking elFeft without the other. It is not 
made a condition upon which the payment of the annuity 
is to depend, that fuch payment Ihould be clear of any 
dedu£lion in refpefl of property tax, and if a fubfequent 
ftatute has interpofed to make void onewpart of the claufe, 
it is clear that it may be rejefted,* and the remainder 
permitted to take eftcdl. 



V* 

Baldeimi 


Onflow Serjt. contrhi relied upon the exprefs words of 
the ftatute, which he faid were rctrofpedlive as well as 
profpeftive, and denied that the conftruflion attempted 
on behalf of the Plaintiff would attain the object of the a£I, 
which dire£Ied the landlord or annuitant to be charged 
with the payment of the tax, in order to prevent any di¬ 
minution on account of fuch tax in the rent or annuity 
to .be agreed upon between the parties, w'hich would be 
the neceffary confequence of making it a charge upon 
the tenant or grantor of the annuity, and by that means 
the revenue w'ould fuffer diminution. The policy of the 
law therefore, as wxll as the exprefs words of it, rendered 
the whole agreement, and not fuch parts only of the 
agreement as were contrary to it, utterly void. But fup- 
peding, as it has been admitted, that the ftatute affe^ls 
only that part of tlie covenant which refpc^ls the pay¬ 
ment of the property tax, it is impolfible in tliis cafe to 
give effeft to the remainder for payment'of the annuity, 
bccaufc both parts arc fo blended together as to form one 

entire 
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entire covenant, which cannot be feparated without doing 
violence to the whole: and therefore the cafe of Gafltell 
T. Kingi which was exprefsly decided upon this dilllnc- 
tion, viz. that a covenant void by this ilatute will not 
avoid other independent covenants which are good, docs 
not apply; or if it does, it ferves only to (hew that if 

that cafe had been like tins, the decifion would have been 

• 

the odier way. The fame diftin£kion was taken and 
z€ted upon in a later cafe of v. $iuit/e%uorthf 

13 87. . In CrofsUy v. Arkwright^ 2 T. R» O03., 

and Denn v. Dollman^ 5 7 *. R. 641., it was held, that the 
want of a memorial of an annuity deed regiftered accord¬ 
ing to the dire^ions of 17 G. 3. c. 26. avoided the whole 
deed, though ther^ were parts of it not conneded with 
the annuity, for the words of the ftatute made fuch deeds 
null and void to all intents and purpofes. But the words 
of this ftatute are equally ftrong, and therefore demand 
a (imilar conftrud^ion, efpecially in a cafe which affefls 
the revenue. 


replied on the cafes, that Wigg v. Shuttlevjorth 
arofe on an indenture made aoth Aug. 1808, two years 
after pafling thisadl: that the ftat. 17 G. 3. r. 26. in 
terms avoids the deed, bond, inftrument, and aflurance, 
which contains any grant not conformable to the a^, 
whereas this a£l; only avoids the contra£f, covenant, or 
agreement made for payment in full without deduflion 
of property tax. 

Mansfield C. J. This is certainly a moft extraordi¬ 
nary obje£^ioa that is made to the validity of a covenant 
for the payment of an annuity, which covenant is oon- 
tained in an inftrument executed before the palling of 
the ftatute on which the obje^ion b founded. It is 
faid neverthelefs that the ftatute was pafled with a retro- 
fpedtive objeA, fo as to annul covenants before then 

made 
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made^ not only for the payment of the prqperty tax, but 
alfo for the payment of rent or of an annuity, if coupled 
together in the fame deed. But viewing die ftatute in 
its retrofpedive light, I think the legiflature muft be in¬ 
tended to have thereby meant only to fecure to the leflee 
or grantor of the annuity,* who was to be charged in the 
(irft inftance with the payment of the property tax, an 
allowance in refpedk of fuch payment from the perfoni 
who were to be ultimately charged therewith. For this 
purpofe, in order to do away any pretence on the part of 
thofe pcrfons for refufing fuch allowancb, the ftatute 
embraces all contra£ls, as well thofe made before, as 
thofe made fubfequent to die time of its pading, for the 
payment of any intereft, rent, or other annual payment, 
without allowing fuch dedu£lion, whidi it declares to be 
void, ». e. void fo far as they relate to the property tax, 
or give any right to the leflbr or annuitant to with¬ 
hold his confent to the allowance prefcribed by the aft; 
but it would be monilrous to fuppofe that the legiflature 
meant, without any apparent neceility for fo doing, to 
avoid the whole deed. This conftruftion is confirmed by 
referring to feft. 195. which provides that no contraft, 
covenant, or agreement between landlord and tenant, or 
any other pcrfons touching the payment of taxes, fliall 
extend to the duties charged by that aft, nor be binding 
contrary to its meaning, but that all fuch duties lhall be 
charged upon and paid by the refpeftive occupiers, fub- 
jeft to the deduftions and repayments thereby allowed ; 
and ali fuch deduElioM and repayments Jkall be allc^*ed ac* 
cfirdingly, mtviithjianding fuch ccntraElSy covenants^ »r 
agreements. It is evident therefore from this latter fec- 
tion, which may be conGdered as expounding what the 
legiflature meant in the former feftion, when it declares 
fuch contrafts. See. void, that the conftruftion I hare 
already put upon it is the right one, and that void means, 
^to borrow the language of this latter feftion) void fo 

that all fuch deduftions and repayments (hall be allowed 

accord- 



V. 

BALBMfA 



CASES IN TRINITY TERM 


i8f 1. 

Rsadshaw 

v« 

BALnWM. 


accordingly, notwithllanding fuch contrails, but that tho 
contra^ {hall remain in force as to all other purpofes. 
I may further obferve, that the a£I ufes the fame expref- 
(ions in fpeaking of the avoidance of contraQs to be made 
after the pafRng of that a£l, aa of thofe which had been 
made before it, and thofe exprelBojis confequently are 
fufceptible of the fame conftru£Iion which we have no^ 
adopted (a), • 

Heath J. I agree with my Lord in the conftruflion 
he has given tp this which fcems to me not incon* 
fiftent with the language iifcd and molt confonant to 
juftice, and therefore it is our duty to give efFe£l to it. 
Even in cafes where the words and the fpirit of an 
of parliament have been at variance, the courts have put 
fuch a conftrucfion ^on the former, as to make them bend 
to the attainment of the latter, but there is no fuch ne- 
celTity in the prefent cafe. 

Chambrf. J. At the time when the contra£^ was 
made, the covenant to which obje£lion has been taken for 
payment of the annuity without dcdudlion of the pro¬ 
perty tax was perfc£liy Icg^, and not in contravention 
of any declared public policy of the {late; but the ilatute 
afterwards intervened and made fuch unqualified pay¬ 
ment illegal. So far therefore as refpedls the dedu^on 
the Ilatute has a retrofpeflive operation to make it void, 
but it would be doing great injuftice to extend it farther 
than cither the wrords or the intention of the a£l can be 
fuppofed to require. The revenue is prote£led by the 
penalties impofed in fe£l. 115. on perfons refufing to 
allow the deduiljons, and there is great weight given to 
the cenftruftion now adopted, by the obfervations which 
have been made by my Lord on fe<£l. 195. I therefore 
concur in that conftrudllon (^}. 

Per Curiam, Rule difeharged. 

(a) See the cale of Fuller y. {V) Lawrence J. wae abfent 
Abbott, poJl» in this term. this day in confiquence of 

pofition. . 



tN THK FirTT-riRBr Tear of GEORGE III. 


63 


i8ii. 


Davis v* Edgar. 


Jvlj I, 


'J^HE declaration contained fevcral counts framed upon where thePIain- 
the Defendant’s prqmife to pay 31/. lo/. to the Plain- 


an authorized 


tiff, in confideration of procuring the Defendant to ie ga- ^nny agent, ne- 

zetted a cornet and fub-lieutehant in one of his majefty’s gotiated the fide 

regiments of life guards. There were alfo counts for work * 

and labour, and for money had and received. At the tween G. C. and 

trial before Mansfield C: J. at the Middlefex fittings in Defendant at 

,,‘,r * above that 

Eajier term, the PlaintifF proceeded upon the latter allowed by his 

count, only, in refpe^t of which the following fadts were majefty’s regula- 

proved : The PlaintifF, who was not an authorized army who was 

agent, was employed by one G. C. and the Defendant, to purchafer of the 

negotiate between them the fale and purchafe of a cor- cnnj*n'®on* after 
■ir • f V • . f rr j having paid a fum 

net s commiuion m one of the regiments of life guards, exceeding the re- 

which G. C. then held. The Defendant agreed to give gnlation price to 

a fum exceeding the price allowed by his majefty’s regu- ^8/"*^l^ren^der 

lations, and accordingly paid to G. G. the whole fum of the price agreed 

agreed upon except 38/., which he retained, with the ^pon» wth 

confent, and-under the diredfcions of G. C., to pay over to p^y hover to* 

on his account to the Plaintiff for his agency in the the Plaintiff for 

bufinefs. Thp fum paid to-G. C., after dedudfing the j 

38/., exceeded the regulation price by 22/. It appeared Plaintiff to do: 

by feveral of the Defendant’s letters, written in confe- 
* . r 1 1 Plaintiff could not 

quence of the Plaintiff s application toi the money, that recover agaiuft the 

he acknowledged it to be due, and promifed to pay it Defendant the 
with intereft. Vaughan for the Defendant, ob- ^J recelwd to^is 

jedfed on the ftat. 48 G. 3. 100. (a), which he ufe, for he could 

not be in a better 

iituatlon than G- C., and by 48 f?. 3. c,is>/» 100. G.C, could not liave recovered be¬ 
yond the regulation price. 

contended 


(a) 48 G. 3. c. 15. By fcA. andiorized agents of regiments, 
100. And whereas great incon- troops, or companies, negotiat- 
venience has arifen to his ma- ing for the purchalc and fale of 
jelly’s fervicc from perfops, not commiflions, and much larger 

fums 
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eenteflded miide the whole tnnf^dbion illegal, to the 
Plaintiff’s right to recorer, on the ground, firft, of the 
Plaintiff’s not being an authorized agent; fecondl/t of 
this being a demand of a fum of money for negotiating 
die fale of a commiffion; and, laftly, of the fum agreed 
to be given for the purchafe, being 'greater than that 
allowed by his majefty’s ie|;ulation8. The jury however, 
under the direftions of the learned Chief Juftice, found 
a verdict for the Plaintiff, 'for 38/., with liberty to the 
Defendant to move to enter a nonfuit, if the Court 
fliould be of that opinion. 


Vat^han Setjt. accordingly obtained a rule nifi for that 
purpofe on a former day in the fame term, renewing his 
obje^iions. Agunft which 


Sh^herd znA. Runnington Serjts. now (hewed caufe, 
and infilled that there was nothing in the adl which made 
the puTchafe of a commiffion at a price above that allowed 
by his majefty’s regulations illegal as between the parties, 
although the a£l impofed a penalty upon the agents ne¬ 
gotiating fuch purchafe. ]|^t even admitting the con¬ 
tra^ between G. C. and the Defendant to be illegal, that 
will not preclude the Plaintiff from recovering in this 
a£lion, which is brought for money left in the Defend¬ 
ant’s hands, and received by him, for the Plaintiff’s ufe. 


funu than are aflowed by hie 
majefty’i regulations are often 
given and received for commif' 
Sons, and great frauds commit¬ 
ted ; be it therefore «naAed, that 
every perlbn net an authorized 
agent of any regiment, troop, or 
Company, who fliaU negotiate,'or 
adt as agent for or in relation to 
the purchafe oi^ iale of any com- 
sniffion ih his inaje(ty*s forces, 
and ahb every authorixed agent 
ns aibniaid, who (hall take, ac¬ 

II 


cept, or recrive any commiffion, 
•r fum of money, or reward, itx 
negotiating the purchafe or fale 
of any fuch commiffion, or adl- 
ing as an agent in relation there¬ 
to, fhall forfeit for every fuch 
offence the fum one hundred 
pounds, and treble the fum whidt 
(hall be given or received for or 
in relation to any fuch conunif- 
fion, over and above the ibn 
allowed by his majefiy’s legu- 
htions* 





I 
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atid is theref<Ke as much the money of the Plaintiff as if 
it had been paid to him in the firft inftance, and the De¬ 
fendant, who received it as fuch, cannot now be allowed 
to retain it, by difputing the legality of the original con- 
fideration. ^MamJUtdQ,^, afked how the Defendant 
could be faid to have received money from G. C. udiich 
had never been paid to him by G. C.] There is nO dif¬ 
ference between an aflual payment to a perfon of a fum 
of money, and a dedoif^ion made to that amount out of 
a fum due from that perfon: the dedtt£iioi\ made by the 
Defendant is precifely the fame thing in fubftance, as if 
the Defendant had paid the whole price to G. C., and 
G. C. had aftemards returned 38/* to the Defendant, in 
form only it is difierent j and the Defendant, by his 
letters, in which he acknowledges having received the 
money for the Plaintiff, and promifes to pay it widi in- 
tereft, has (hewn that he fo confidered it. This is not 
the cafe of one of the parties to an illegal contra^ re- 
fufing to complete it by avaultng himfelf of its illegality; 
for the Defendant waived all objeftion on that ground, 
when he came to a fettlement with G. C.; it is there¬ 
fore like the cafe of Tenant v. Elliott^ 1 Bof. iSfPulL 3., 
where it was held that the Defenda|it, who had received 
money to the Plaintiff’s ufe, (hould not be at liberty to 
fet up as a defence, that he received It upon an illegal 
contrail between the Plaintiff and a third perfOn. 

Vaughan conlr^i. The fum recovered by the 

Plaintiff Is not money had and received by the Defend¬ 
ant to the Plaintiff’s ufe, but is money retained and 
withholden by him out of a fum which the law has for¬ 
bidden him to pay; aud, therefore, the Defendant is well 
. entitled to withhold it. It is faid, that the ftatute has 
not made it unlawful to give more than the regulation- 
price : it has not done fo exprefsly, but it hat inspofed a 
penalty upon every agent who ihall negotiate the fale or 
VoL. iV. F purchafe 
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purchafe of a commiffion at a higher rate than allowed, 
of treble the fum which fliall be given or received in re- 
fpeft of any fuch commiflion, over and abovd the fum 
allowed by his niajedy’s regulations. This, therefore, 
is a ftroiig legill.itivc prohibition of any fuch fale or pur- 
chafe. Here it appears that the Defendant has already 
paid a/um exceeding the regulation-price, and yet the 
FlaintitFclaims 38/. in addition to that fum; an,d that 
too on account of brokerage, which the ftatute has alfo 
made illegal in him to receive. The cafe of Tenant v. 
Elliott does not apply, unlcfs the withholding from G. C. 
a fum of money wdiich the Defendant had a right to 
withliold, is equivalent to a payment to G. C., and a 
fubfequent receipt from him of that fum to the PlaintifF’s 
ufe. It has iiulc*c 4 been aliumed in argument to be 
equivalent, but no authority has been cited for futh a 
polition. 

Mansfield C. J. It is quite clear that G. C. never 
could have ivcoveivil this fum of 38/. from the Defend¬ 
ant, boc.iufe it vv.is a fum ,exceeding the regulation* 
price; and it appears that lu' iias already received more 
than that price. If then G. C. could not enforce the 
payment, how can the riaintii;', who derives his claim 
through him, Hand in a bciter fituation.? I am of opi¬ 
nion that there mull be a nonfuit (a) 

The reft of tlie Court concurred. 

Rule abfolute. 

(«) Laiyrcncc J. vras thii ’ti^y in ccnfequence of in- 

difpontion. 
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was an a£bion brought againft the Defendant for 
affaulting, and wrongfully imprifoning the IJlaintiff 
in a damp and unwholefome*ccll, by which he. became 
lick, &c. There were other counts for a common afl'auTt. 
The Defendant pleaded the general iflue. Upon the 
trial of this caufci at the Bedford Spring Affizes i8i r, 
before Grofe J., the evidence was, that the Plaintiff wa*^ 
a permanent ferjeant in the Bedford regiment of local 
militia, of which the Defendant was the adjutant: tl.at i:i 
November 1809 the colonel of the regiment iflu .d a vegi- 
inental order for eftablifliing an evening fchool at Lid- 
fordi of which he appointed the ferjC-nt-m ijor of the 
regiment the maftcr, and ordered that ail ti-- ferjeants 
and corporals, including the Plaintiff, and I’a'-rty or forty 
other perfons, part of whom were under martial law, and 
part were not, (hould attend the fchool every evening, in 
order that they might learn to read and write, and that 
they fhould each pay eight-pence per week, viz. 6 /. as 
a gratuity to the mafter, and 'id. as a contribution to¬ 
wards the cxpence of lights and fires in the fchool. 
After a few days feveral of the fcholars, and amongll 
others the Plaintiff, ^imittcd to attend. Several of them 
were afterwards tried hy a court-martial for this oftcncc, 
and being found guilty, were punifhed lor it. The 
Plaintiff was reprimanded for his condmfl, and promifed 
to attend more regularly in future. Shortly after he was 
ordered to attend a drill upon the parade with a few 
others, at whicli titne the Dcfoiulant came out of his 
Ihop, which was adjoining, and addrefling bimfelf to 
the Plaintiff, and (liaking his fill at him, called him 
rafcal, and told him he defervej to be fiiot: he then 
<lirc£led a ferjeant, who flood near, to draw his fword, 

F 2 


An aifion of 
trcfpiif') lies for aa 
infmor military 
officer atrainfl his 
fuI)orioi' officer 
(hoth under 
TiiA n*;! who 

'rnpi foris him for 
iLiice to an 
ordt riiade under 
colon/, but not 
v/iiJdn the ll'ope 
niilltary autho¬ 
rity. 

the 

Impilfounient be 
bv a 

t'*ial l*y court- 
mart ul. 

'1 iic i^oionel of 
a rcf/imcni has no 
author ty to order 
hi*; ierit ant to ^ay 
money tow ards 
ligrhtinj: and warm¬ 
ing a regimental 
fchuol and fchool- 
maftcr's falary. 

Nor, as it I'ecmsj 
to orf!e. them to 
attend fchool, to 
learn to read and 
WTite* 
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and hold it over the PlaintifPs head, and If he (hould 
ftir, to run him through: and he ordered a corporal to 
fet a guard of corporals over the Plaintiff. The corporal, 
by the Defendant’s dire£%ion, took off the Plaintiff’s fafh 
and fword. The Defendant dife£led another ferjeant to 
take him to the county gaol of Bedford^ to deliver him to 
the goaler, with orders to caufe him to be locked up, 
and to live on bread and water, and to prevent any per- 
fon from having accefs to him. That ferjeant accord¬ 
ingly delivered him to the ^goaler, with verbal directions 
to keep him in folitary confinement, and that he fliould 
live on bread and water; no other warrant for his com¬ 
mitment was at that time delivered to the goaler: the 
gaoler received him, and kept him in clofe cuflody 
for three days, at the expiration of which time he was 
brought up before the colonel, who then came into the 
town, and the Defendant, and other officers of the re* 
giment, and was again remanded to the cuffody of the 
goaler. After fome weeks confinement, the Plaintiff’s 
health being impaired, he was conduced to his own 
houfe, and there kept a clofe prifoner. No charge wus 
made againft him at the time of his arrefl on the parade, 
except that which was involved in the Defendant’s affer- 
tion, that the Plaintiff had done enough to be fhot for. 
The counfel for the Plaintiff faid, he anticipated that 
the Defendant’s defence would be, that he was arrefted 
on a chafge of mutinous language, and exciting others 
to mutiny, which in truth was the cafe, though the 
caufe was flopped before the Defendant proceeded to 
give endence of diat fad: the words for which he was 
fo charged were, that he had been heard to fay on the pa¬ 
rade, to Cooper, another feijeant, Do not give up} 1 will 
qot go to fchool j do not you go to fchool: I will not 
abide by a regimental court-martial j I will have a gene- 
ill couft-martial: and in anticipating this defence, the 
Plaintiff^unfel read the charge which was exhibited 

againil 
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tgainft the PlAintifF before the court-martial, and which 
was, that ^though acquitted himfelf by a court-martial 
of negledling to attend the fchool, he had excited others 
to difobedience by this language. The Plaintiff’s 
counfel addreffed fome • queftions to die Defendant’s 
witnefles on crofs-examination, upon the anfwers to 
which it appeared, that in January 1810 the Plaintiff 
was conveyed to Stilton,^ and tried by a court-martial, 
afterwards, in March 1810, he was liberated. The 
Plaintiff proved the amount of payments made to his 
witneffes, and other expences incurred in his defence. 
Mellon Serjt., for the Defendant, obje£led that no aAion 
could be maintained by a perfon under martial law', 
againft a fuperior officer, ading alfo ynder martial law, 
for any thing whatever, done by him under colour of 
military authority. He afferted that this principle was 
effabliffied by the cafe of Sutton v. Johnjlone^ i T.R. 493. 
Grofeh thought'that, after that decHion, he was incom¬ 
petent, fitting in a court of common law, to try the pro¬ 
priety of the aired, and nonfuited the Plaintiff. 

Frere Serjt. in Eajier term had obtained a rule nifi to 
fet aAde the nonfuit, and have % new trial, upon the 
ground that there had been a mifdirc£lion ; for that there 
W'ere two points made in the cafe of Sutton v. Johttftone s 
1. that there was a probable caufe for the admiral’s pro¬ 
ceeding \ 2. that both parties being under martial law, 
the aflion could not be maintained: but the better opi¬ 
nion, he fiud, was, that the judgment proceeded upon 
the ground that there was a probable caufe. \_Htath J. 
agreed to this, and obferved that there was no excefs of 
jurisdiftion in that cafe. Lawrence J. Lord Manifield 
held that the a^ion could not be fupported, becaufe the 
declaration (hewed probable caufe, and though the incli¬ 
nation of his opinion was that no fuch adion cpuld be 
maintained, yet he faid it was not neceffary to decide on 
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that point, for the fadis did not raife the argument.] Frere 
mainly relied on the dodlrines of the Court of Error 
In that cafe for fupporting the prefent a^ion, contending 
that it was only decided there, that cafe was not the pro* 
per form of atf ion, but that it was admitted that trefpafs 
would lie j and he contended that the acts now here com- 
plained^f, were not within the fcope of military autho¬ 
rity, though done under colour of it. He referred to 
the cafe of v. Macnamaray cited I T. 72 . '536. 502* 
and obferved that the Plaintiff Wall was afterwards 
liangcd for the fame ail for which he had hinifelf reco¬ 
vered damages againlt Jilacttamara, \JLa’a3rence J. in- 
llariccd the cafe of Barivis v. Keppely 2 Wilf.'^i^. as dif¬ 
fering from this, becaufe w’hat was there done, was done 
jia^ranU hello in the face of an enemy, and obferved that 
an action had been brought againil Colonel Baileyy colonel 
of tlie Jdiddhjlx militia, for flogging a private in the 
militia, in which the jury gave 6cc/. damages ; but that 
thougli both were under martial law, the objection was 
never taken, tliat the action was on that account not 
inalnt..inablc. Max.'jield C. J.‘ noticed the cafe tried be¬ 
fore liinif(jlf, [reported in 2. Macarthur On Courts Mar¬ 
tial y e[ ed. of Moore v. Bajlardy which was an a<ftion 

ag.'tinfl tne preiident of a court martial, for imprifoning 
the Phrintifi upon an alleged charge of fubornation of 
perjury fuppofed to have been committed by the Plain- 
tilT, and in which aciion the jury gave 300/. damages, 
and no new trial was ever moved for. Heath J. men¬ 
tioned the cafe t'f Keytoldsy. Kennedyy i W^/^232. where, 
although the action failed, the Court held that an action 
might well be fuitained for a wrongful proceeding in an 
inferior jurifdicl’on, and another action brought againft 
the oflicers of the Devon militia for inflicting lOGolalhes 
on the Plaintiff, in confequence of the fentence of a 
4;ourt martial pronounced, awarding that puniihmcnt 
upon charge of mutiny, which was* tried before Ar- 

tott 
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B. at the fpring aflizes in 1763; the only 

mutinous adl being, that the Plaintiff had written a letter 

* 

to the colonel which was not communicated to- any one 
elfe, telling him, that the men of the regiment were dif- 
contented. 'Fhe jury gave 500/. or 600/. damages.] 
Frerc alfo mentioned tlie cafe of an a£\ion againft Cap¬ 
tain Tcfiyn, in which the Plaintiff recovered damages for 
the infliction of fcvcral dozen laflies, without a court 
martial, for a fingle offence, therein'exceeding a cuflom 
which hiS prevailed in the navy, that conamaiuling offi¬ 
cers do inllicl one dozen lafhcs, which is called a dart¬ 
ing, without a court martial. He alfo cited Rafael v. 
Vereljl^ 2 BL 983. for tlte opinion of De Grey C. J. that 
trcfpafs was the proper remedy. • 


1811. 

Warsbn 


V. 

Bailet. 


Se/hn and Blfll Serjts., ia this ttrm, fliewed caufe 
againft the rule. They endea\cured to cftabllih three 
pofitions. I. That tlie Plainthi’ and the Defendant, at 
the timtfuf the grievance, wi.re both fubjecl to martial 
law. 2. Tliat no acfioii <an be maintained by an infe¬ 
rior officer fubjecl to martial law, againft his fuperlor 
officer, being .ilfo fubjecl to martial law, for any impri- 
fnnment iulllcfed by the latter, in ins military charadler, 
preparatory to the priioner being brought to a court 
martial, upon a charge, for which the inferior officer is 

afterwards tried by that court martial, whether fuch trial 
be followed by a fentence of acquittal or not; provided 
that in bringing the party to fuch court martial, nothing 
be done w'antonly or oppreflively. 3dly, That the orders 
iffued by the colonel, were ftrictly within the fcope of 
his military authority, and that the attempt to excite 
difobcdience to them was a mutinous a£f, which, accord¬ 
ing to martial law, warranted the Defendant in all that 
he had done. As to the firft point, by the ftat. 48 G. 3. 
f,ni,f 6 ; all powers, provifions, rules, regulations, 

F 4 cxemp- 
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exemptions, penalties, forfeitures, claules, matters, and 
things, contained in the a£l 42 G. 3. ^.90., or in any 
odier ad in foi^ relating to the militia of Englanii 
ihall, (fo far as the fame are applicable, and can be ap¬ 
plied to, and for the purpofe ,of carrying that ad into 
execution, and are not thereby altered, varied, or re- 
pealed)) be ufed, exercifed, and put in force for the raif- 
ing the local mjjitia, and for the training and exerciling 
the fame, as the regular militia may be trained and exer¬ 
cifed. And by 42 G. 3. c.90. / lip*, during fuch time 
as any militia (hail be aflcmbled for the purpofe of being 
trained and exercifed, all the claufes, provifions, matters, 
and things contained in any a£t of parliament which 
fliall then be in force for the punching mutiny and de- 
fertion, and for the«better payment of the army and their 
quarters, and in the articles of war made in purfuance 
of fuch a^, (hall be in force withrefpe^ to fuch militia, 
and to all the officers, non-commiffioned officers, drum- 
mers, and private men of the fame, in all cafes whatfo- 
ever, but fo that no punilhment ihall extend to life or 
Hmb $ and it ihall be lawful fbr the officer commanding 
and prefent with any detachment or divilion of militia, 
called out to exercife, under any of the provifions of 
that acl, to order, when he ihall think it neceflary, a 
regimental court-martial to be held for the trial of any 
•fience committed by any feijeant, corporal, drummer, 
or private man under and during his command. And 
by71103. every adjutant,‘ferjeant-major, ferjeant, cor¬ 
poral, drum-major, and drummer of the militia, ihall be 
at all times fubje£l to any a£l which ihall be in force 
for pumihing mutmy and defertion, and for the better 
payment of the army and their quarters, and to the 
articles of war, under the command of the colonel or 
other commandant of the regiment, battalion, or corps 
tp which he belongs ^ and it ihall be lawful for the co^ 
|Miel, or other commaadaot, of spy regiment^ battalion, 

or 
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or i^Qrps ^ militia^ to dire^l the bolding of courts^martial 
as thereinafter diredied, for the trial of any fetjeant> 
majoTi feijeanty corporal^ drum>majtMr> drummer, or 
private man of fuch regiment, &c.,by either a general or 
regimental court martial, for any offence againft the faid 
a£t, or articles of war, committed during the time fuch 
regiment, battalion, or corps (hall not be embodied., And 
byyi 105. Any ferjeant, corporal or drummer of the 
militia, may, by fentence of a court martial, be reduced 
to the condition of a private militia-man. And by f. 107. 
All the ferjeants, corporals, and drununers m every regi¬ 
ment, battalion, and corps of militia, (hall conftantly be 
refident within the city, town, or place, where the arms 
belonging to fuch regiment, battalion, or corps are kept, 
and (hall be under the command of jtKe adjutant, who 
(hall alfo be conitantly refident within the (aid city, town, 
or place, unlefs as thereinafter provided, and (hall zO: in 
fuch command under the orders of the colonel or other 
commandant of fuch raiment, battalion, or corps; and 
that the adjutant, and in his occafional and unavoidable 
abfence, the feijeant-majch*, and where there is no fer- 
j«mt-major, the fenior ferjeant, (hall make monthly re¬ 
turns of the true (late of the ferjeants, corporals, and 
drummers of the regiment, battalion, or corps, feverally, 
to his majefty*8 fecretary of (late, to the lieutenant of the 
county, and to the colonel, or other commandant of the 
regiment. The hrft point therefore, is clearly eftsd>li{hed, 
that die Plaintiff and Defendant were both widun the 
martial Uw. As to the fecond point, they minutely 
commented on the fads and dodrine of the cafe of 
Sutton V. /obnftone. It was there alleged in the declara¬ 
tion, that the Plaintiff was charged wrongfully and ma- 
hcioufly with difobedience of orders, wrongfully arrefted, 
tried, and acquitted. The declaration therefore con¬ 
tained aU the fads which are (fated on- the declaration in 

the prefent'cafe: that dectfios could not have proceeded 

merely 
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merely on the ground that an a£Iion upon the cafe^iWas 
not the proper form of declaration :*if it did, the De¬ 
fendant in error, who had recovered 5000/., and 6000L 
in two fucceflive verdi£ts, would not have been fo. ill 
advifed as to lofe thofe damages for want of delivering 
another declaration in trefpafs. There never was a cafe 
attei^ed with greater hardlhip on the PlaimifF below 
than that. And if that*was decided upon the broad 
ground that no a£f ion at all could be fupported, furely an 
adJion for trefpafs ab initio cannot be maintained here. 
And even if’that dccifion proceeded on the ground that 
the form of action was mifconcelvcd, yet if the facts of 
a cafe were reduced to a I'pccial vcnlic^, it would be feen 
how fmall a did'ercnce is created by the form of action. 
The diftinction, *ryieed, between cafe and trefpafs was 
there never taken. The argument chiefly infiftcd on, 
was, that no aiftion would lie } that if it would, the dif- 
- cipline of the navy would be aflected, and no fuperior 
oflicer would dare to a£t with vigour. It was urged to 
be a cafe wdthin the fame principle, on which no adtion 
will lie againft a Judge for his judgment, or a juryman 
for his prefentment. That it was the duty of a fuperior 
officer to bring offenders to trial, cither on his own 
knowledge or on Ins information and belief \ and that if 
fuch an adtlon could be maintained, it would ncceffarily 
require in thofe who tried it, a knowletlge which they 
do not poffcfs. All the fame arguments are applicable to 
this cafe. There is not a Angle offence againfl: the mili¬ 
tary law of the country which can be tried by a jury. It 
is therefore impoflible for them to try whether the 
charge of fuch an offence was properly made or not, 
inafmuch as they cannot try the charge itfelf. The 
reafons affigncd by Lord Mansfield C. J. and Lord Lough’» 
borough C. J. for revcrfing the judgment of the Court of 
Exchequer-chamber, i 546., are exceedingly ffrong, 
wd their judgment was confirmed in the Houfe of 

I LordS| 
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XtordS) I Bro. P. C. 2d edit. loo. [^Lawrence J. 1 liave 
heard from good private information that the reafons 
afligiied by Lord Man^eld for reverfing the judgment 
of the Court of Exchequer-chamber, were not adopted 
by the Houfe of Lords, though the judgment of the 
Chief Juflices was afiirmed.j The 23d article of 
the 16th fc£fion of the military articles of war provides 
for the fpeedy admiiiiftration of jufticc by a military 
court-martial, as the 33d, cited by Lord Mansfield^ 
does in relation to naval courts-martial. Inafmuch 
as the judgment of the Chief Juitices was affirmed, it is 
fair to conclude that the Iloufc of Lords held, whatever 
might be the reafons of their judgment, that no a(ffion 
could be fupported againft a fuperior officer for bring¬ 
ing an inferior officer to a court-martial, nor for the 
preparatory arred and imprifonment. The cafes which, 
will be cited on the other fide, ftand on a very dllFerent 
ground; i Coup, \ 61. ^La’ivrence ^, 

denied that tliat c.ife had any application to this."] Wall 
V. AlitcTiavtanij Szvinlsn v. ^I'Jlcyy 1 7 ' J?. 537. Sui/:tr~ 
land Murray y ibid. By the I2ih article of the 

16th feci ion of the articles of war, anv officer commit- 
ting a crime dcfcvving punifliment, is to be put under 
arrcfl; only common foldiers are to be imprifoned ;*but 
Mr Wally who wms a captain, was kept imprifoned for 
nine months, and his confinement aggravated by many 
circumftances of cruelty. Befides, Lord jMansJield*^ 
arguments in that cafe aie not applicable to an adlion of 
^refpafs for falfe imprifonment, but only to cafe, lie 
fpcaks of the motive, which has nothing to do with falfe 
imprifonmetit. That cafe, as well as Snuinhu v. Mcllcy^ 
is alio difpofed of, by the circumllance, that in neither 
of them was the imprifonment followed by a court- 
martial. I'hcrc, llkcwife, the Defendant had imprifoned 
the Plaintiff three days without inquiring into the cafe, 
contrary to the difciplinc of the navy. In Sutherlatid v. 
Murr.iy there was no pretence to fay, that the Plaintid', 

who 
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who was Judge of the vice-admiralty court> was fubjeft 
to military authority. In the cafe of Fty^ v. Ogh^ 
1 Macarihur on Courts-Martial, 4th ed. 269. and Appen¬ 
dix, No. 24. p. 437* the Defendant, who vyas prefident 
of a court-martial, had fentenced the PIainti6F to fifteen 
yearsdmprifonment, and to be rendered for ever inca¬ 
pable of ferving his majefty, after he had already been 
fourteen months in clof^ confinement; fo that the hard- 
Ihip of the cafe may probably have had weight: but the 
cafe cannot be law, for the imprifonment there was 
clearly legal at firft, and it was only the excefs that could 
be complained of, for which excefs trefpafs would not 
lie. {Lawrtnet J. It does not appear that the Plaintiff 
was legally imprifoned at firft, for <his only offence was 
his requiring a\i(^rrant in writing, in order to juftify 
him in taking another officer into his cuflody under an 
arrefl, which is no offence, j As to Muore v. Bajlard^ 
the PlaintifF, fo far from being fubordinate to that court- 
martial, was probably a fenior to all the officers who 
compofed it. And as to the occafion of his commit¬ 
ment, it has been again and again decided, that although 
a£ls of parliament give power to courts-martial to com¬ 
pel the attendance of witneffes, yet when they do at¬ 
tend, the Court cannot compel them to fpeak, or commit 
them for a contempt. ^Mamfield C. J. That point was 
never made in Moore v. Bafiard*’\ At all events, that cafe 
did not bring in queftion the extent of military authev 
rity, it only refpe£led the conftitution of courts-mardal. 
But in the cafe of Grant v. Could, 2 H.BL 6 g. Lord 
Loughborough J., though he fully admits the power of 
the courts,of W‘^mu^er--hall over courts-mardal, in cafes 
of excefs of their jurifdi^Iion, admits with equal dif- 
tin^nefs the abfolute and exclufive authority of thofe 
courts in matters of military difcipline. {Lawrence J. 
That was an application to the Court fipr a prohibidon to 
prevent a court martial from proceeding to execute their 

13 fentence 
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fentence upon the PlaintiflT, who contended he was no l8ir« 

foldier: but whether he was or was not a foldier, was * 

/ , . - Warmn 

one of the queftions the court martial had before them v» 

to try.] In like manner it was a quellion for the court- Bailet. 

martial to try, whether this Plaintiff was guilty of difobe- 

dience in a matter of military difciplinc or not. But if 

this a£lion is maintainable, where will it ftop? ^e 

commander in chief was confultcd; he direded the 

court-martial to be held; an a£lion therefore lies againfl 

him as well as againit all the members of that court 

which fate on the Plaintiff; £or although the order for 

it is under the king’s iign manual, the lign manual alone 

cannot give jurirdi( 5 Iion. It is admitted that the fentence 

of guilt or acquittal, pronounced by that Court, cannot 

vary tlie cafe. If it be held that the Plaintiff is entitled 

to reegver in this cafe, it will follow that he might law* 

fully have refilled the order; and if in that refiilance he 

had been killed, then, according to WalPs cafe, as well 

the perfons who executed the order, as the perfons who 

gave it, would have been guilty of murder. So, if the 

cafe tried before Perrott B. be law, it would follow that 

if the Plaintiff had died under the lafhes, all the members 

of the court-martial would have been liable to be hanged. 

{Heath J. Undoubtedly they would.] It is no hardlhip 
that the Courts will not entertain this fpecies of a£lion, 
for as the naval code has provided a remedy for the abufe 
of naval authority, fo has the military code. By the ftat. 

43 G, 3. c, 20. / 24. which is fimilar to 41 G. 3. r. ii. 
yi 18., and to 53 G. 3. c. 17. / 34. his majeily is em¬ 
powered to form, make, and eilablifli, articles of war, 
for the better government of his majelly’s forces, which 
articles (hall be judicially taken notice of by all judges, 
and in all courts whatfoever. And by/ 12. of the arti¬ 
cles of war, article i. If any officer (hall think himfelf 
wronged by his colonel, or the commanding off.cer of 
the regiment, and (hall upon due application made to 

him. 
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him, be refufed to be redrelTed, he may complain to the 
general commanding in chief his majefty’s forces, in 
order to attain juftice; who is thereby required to exa¬ 
mine into fuch complaint; and either by himfelf, or by 
his majefty's fccretary at waSr, to make his report to his 
majelty thereupon, in order to receive his majefty’s fur- 
ther*dire£iions. And by the 2d article of the fame fec- 
tion, if any inferior olTicer, non-commiflloncd officer, or 
foldier, lhall think himfelf wronged by his captain, or 
other officer commanding the troop or company to which 
he belongs, he is to complain thereof to the commanding 
officer of the regiment, who is thereby required to fum- 
mon a regimeTital court-martial, for the doing juftice to 
the complainant, from which regimental court-martial 
either party may, if he thinks himfelf aggrieved, appeal 
to a general court-martial j but if, upon a fecond hear¬ 
ing, the appeal fli.dl appear to be vexatious and ground- 
Icfs, the perfon fo appealing fh.ill be puniftied at the 
diferction of the faid general court-martial. The legifla- 
turc and the crown having therefore provided this fpeci- 
fic remedy for injuiles of this defeription, it muft be 
taken that no remedy by acTion fubfifts. [^Lawrenct' J. 
A ccurt-martial tannot give damages for injurious con¬ 
duct, ;:a a jury c.in.] 'i'hc court-martial before which a 
charge tried, is the only tribur«al competent to enquire, 


wlieiher the accufaticn wa^ malicious or not, and whe¬ 
ther it was made with or wiihotit probable caufe, and if 
it is rvvum I’of.-, they f vcrcly piinlllj the profecutor, 
often to the extent of dirmifiirig him the fcvvice, as in 
^thc cafe of I'vttmre and Tlt:hhc.r)u'y 2 J/./Cie/V/hyr, 4 eJ, 
6. As to the third p*»htt, the fort of offences 
wiiidi are punilhabie by miht;iry law, arc defined by 
ftat. 49 G'. 3. r. 12. f. 21. (which is in terms the fame 
as 48 G. 3. 15. / 21- Jiud as 47 G. 3. 1. r 32, 

f, 20.) wliereby general courts-martial arc empowered, 
by their fcntcncc or judgment, to infli(fb corporal punifh- 

ment, 
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menty not extending to life or limby on any foldier, for 
itnmoralitieSy mifbehavioury or negle£I of duty. By the 
2'4th feflion -of the articles of war, claufe i. it is 
ena£Ied, tliat no officer, non«commiffioiied officer, or 
foldier, Ihall be adjudged ^o fuffer any puniffiment ex¬ 
tending to life or limb, by virtue of thefe rules or articles, 
within the United Kingdom^ Jerfeyy Guernfeyy jildArney, 
Sari and Many and the iflands thereto belonging, except 
for fuch crimes as are therein exprefsly declared to be 
puniffiablc with the fame; but, by the 2c^ claufc, all 
crimes not capital, and all diforders and ne^e£ts which 
officers and foldiers may be guilty of, to the prejudice 
of good order, and military difcipline, though not fpe- 
cified in the faid rules and articles, are \p be taken cog¬ 
nizance of by a genera], or regimeiftal court martial, 
according to the nature and degree of the oftence, and 
to be puniilied at their diferetion. The acl for which 
the Plaintiff was brought to a court raavtiai was a military 
offence within thefe definitions. And therefore, even fup- 
pofing that a fuperior officer has not jurifdiciion to arrefb 
an inferior, except for a breach of a military duty, the 
prefent nonfuit muit (land. • In'the firft place, it is not 
neceffary that the offence fliculd be demonftratively 
proved, before the arreft, othervvife the offender could 
not be arrefted until after trial by a court-martial and 
'fentence pafled. The exprefiion in the 12th article of 
the 16th feclion, that whenever an officer (hall commit 
a crime, he Ihall be put under arrefl, does not mean, 
wdien he fliall be actually conviifled ; but when he (hall 
be fuppofed to have committed a crime. It is fufficlent 
ground of arreft, if either tlicre be probable caufe to 
fufpedi him oi committing an a£t, which is clearly a 
breach of military <luty, or if he commit an a£l, which 
there is reafonable ground for arguing to be a breach of 
military duty. Tlie true nature and extent of military 
duty is, to obey in all things which are not pofitivcly 
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illegal, and it is the duty of the officer to command* 
The counfel for the Pluntiff take far too narrow a view of 
tile military relation, when they fuppofe it to be a contradl 
to perform particular a£fcs, and thatif a fpecial pleader gives 
his opinion that a certain a£k is not within the foldiera 
contra£l, therefore he may juftiiiably refill the order. 
The general purview of the articles of war, (hews, that 
a foldier gives himfelf up wholly to his officer, in reli* 
gion, politics, civil relations, loyalty, internal and cxter-> 
nal behavioyr. But it is not necefiary for the prefent 
purpofe, to* go fo far as that. It is admitted that an 
officer may both require a foldier to perform his military 
ezercifes, and may compel him to learn them. ' All the 
witnefles agreed that it was a part of the military duty 
of a feijeant to be*able to write. He is required to make 
monthly returns in writing, by flat. 42 G. 3. r. 90./107, 
It is therefore equally within the fcope of his duty to 
learn to write, that he may be able to difeharge that 
duty, or to learn to write better than he did at entering 
the corps, that he may better difeharge it: the Plaintiff 
introduced an extraordinary piece of evidence; he put 
in a paper figned with his name, in his own hand-writing, 
in order to prove that he could write well enough, and 
that it was unnecefTary he ihould be taught to write 
better: but that queftion it was not competent for the 
Judge and jury, but for his military fuperiors, to decide. 
The order was made in mercy to him, for he was punifii- 
able if he could not write well: the argument, then, 
turns on a nice diilin£lion: his officer may imprifon him 
for not being able to write, but not for refufing to 
learn. \Lav:rence J. It is no part of the military duty 
to attend a fchool and learn to write and read. If 
writing is neceifary to corporals and ferjeants, the fupe- 
rior officers muil fele£l men who can wTite and read; 
and if they do not continue to do it well, they may be 
reduced to the ranks: nor is it any part of military duty 

• to 
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to pay for keeping a fchool light and warm: this very far 
jexceeds the power of any colonel to order.] There was 
nothing illegal in the colonel’s order. The Plaintiff and 
jail the other fcholars acquiefeed in it; they either at¬ 
tended the fchool, or, wljen they abfented themfelves, 
upon being reprimanded, they promifed obedience. 
They never difputed the legality of the order. And the 
duty of the adjutant to his *co!onel required that he 
fhould enforce it, and the duty of the ferjeant required 
that ne fliould obqy it. For breach of that duty he was 
properly arrefted, preparatory to being brought to a 
court-martial. It has been the practice in many regi¬ 
ments, both of militia and troops of the line, to efta- 
blifh fuch fchools, and enforce attendance. But if the 
praftice Had been doubtful, (and majiy general officers 
were called'ito eftabliOi it,) a jury could not have tried 
that queffion. There is no hardffiip. in the order; many 
.more grievous orders refped^ing the whifkers, tails, and 
dreffes of the troops are daily iffued and acquiefeed in. 
The order for attending the fchool was clearly a military 
order, and the refufal to go was a military offence, for 
which the Plaintiff might properly have been brought to 
a CQurt-martial} but the offence for which, in truth, he 
was brought to a court-martial, was, for uHng mutinous 
expreilions, exciting others not to go to fchool; and 
though thefe fafts came not from the mouth of any of 
the witneffes, yet as tliey came from the ilatement of 
the counfel for the Plaintiff in his opening, it is allow¬ 
able to affume them as fails in the caufe. {Lawrence J. 
If the fa£tsS had come out on crofs-examination, it would 
have been allowable; but fuppofe, in a caufe depending 
on a will, the counfel for the Plaintiff anticipates that 
the defence will be the infaiiity ot the teffator, and di- 
reils his queftions to difprove the infanity, that courfe 
of examination is no proof of the teffatoi’s infanity. If 
a counfel dates fails on which a Plaintiff means to re- 
VoL. IV. . G cover, 
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cCprer, and they are infufHcient to fupport his a£i;ion, lie 
mud be nonfuited> but he is not to be nonfuited upon 
his flatement of what he thinks will be urged againd 
him. Chattibre J. It appears by the Judge’s report, that 
the imputed olFence was dilbbedience to the order to 
attend fchool.] It was in evidence upon the Plain¬ 
tiff’s" crofs-examination that the Plaintiff was ef- 
corted by a file of corporals from Bedford to SfUton 
to be tried by this court-martial, and the Plaintiff 
proved the /um he hud paid the witneffes for their at¬ 
tendance. \^Mamfeld C. J. I tliink, after this, it may 
be affumed that there was a court-martial.] Whatever 
then was the offence, it became the fubjecl of judicial 
inquiry, and warrants the preparatory imprifonment. 
As to the time wiiich elapfed between the arred and 
the court-martial, it was exprefsly decided in Sutton v. 
Johfi/ioiief that that circumdance was no ground of a£l;ioii. 
There is not on the Judge’s notes any evidence of ex- 
cefs of imprifonment. As to the place of imprifon¬ 
ment, the law looks to the perfon of the ffieriff for the 
fafe cudody of his prifoners, not to the place where 
they are kept. At common law even criminal prifoners 
might be kept any where ; and at this day, he who has 


right to arred a man, may employ a dranger to keep 
him. It is admitted, he might be imprifoned in his owq 
lodgings: why not then in the gaol ? there could be no 
more proper place for the cudody of the Plaintiff than 
the county goal of Bedford^ which is an extremely well 
regulated, airy, warm, and well-ventilated prifon, where¬ 
as there was no dre in the military guard-room; and in 
many indances the law particularly diredls that offenders 
{hall be lodged in the'county goal; fo that it is not only 
in general a place equally proper for the conf^ement 
of a prifoner, as any other, but in many cafes is much 
more proper than any other. As to the delay, a period 
of three years is given for calling a court-martial) but 
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Lens Serjt., and FrerCf in fupport of the rule. The 
weighty and momentous points which the Plaintiff en¬ 
deavoured to raife, do not come before the Court upon 
tills occafion. The'only qucftlon before the Court is 
the propofition that has been fo broadly laid down, that 
the adfion is flopped in limine^ if the parties were mili¬ 
tary perfons, and if the a£l were done in a military ca¬ 
pacity, no matter how groundlefs, or exceflive the a6l 
. be, no matter what the one party is bound to do, or the 
other to enforce, button v. Johnjlone does not eflablilh 
this propofition} and the material di(lin£lion between 
this aClion and that, is, that that w'as an aclion upon the 
cafe, and that form of declaration neceflarily admits that 
the z€t complained of was legal in its form, and is only 
complained of on the ground of its abufe. The a6l 
here complained of is an aiSt not within the fcope of 
military authority, and therefore the Plaintiff is entitled to 
recover for it. The fuppofed analogy to a£lions on the 
cafe docs not exifl in this a£lion. Cafe admits the lega¬ 
lity of the adl, and lies for the excefs or abufe of it; 

G 2 trcfpafs 


the fa£l was, that in the prefent cafe the colonel applied 
to the'commander in chief for a court-martial as foon 
as he was apprifed of the occafion, and all the fubfe- 
quent delay intervened in the office of the commander 
in chief. The ticket containing tjie offence of the pri- 
foner, and the other forms required by the articles of 
war, are preferibed for the •benefit and fecurity of the 
perfon taking the cultody, not of the prifoner. If, how¬ 
ever, any action could be maintained againfl the De¬ 
fendant, it mufl be an aiSlion on the cafe, hot of trefpafs, 
for it was the adjutant’s duty, if he thought any offence 
had been committed, to order the Plaintiff into confine, 
ment. That, therefore, was a legal a£l, and could not 
be trcfp^jis ab initioj and, confcquently, the continuation 
of the acl could not become trefpafs afterwards. 
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trefpafs denies the legality of the a£I, and puts the De¬ 
fendant upon proof that it is legal. As to the legality 
of the order, it never was in evidence that the order for 
payment of the 8^. per week was countermanded or 
difpenfed with; and that order was decidedly illegal. 
The pnly evidence refpe£ling it was, that the fum was 
not known to have been paid. This point alone would 
fecure the Plaintiff a new trial, in order to afeertain 
whether the military officer pofTefles the power of taxa¬ 
tion, over that pay, to which the foldier is entitled by 
the mutiny a£). But it is not true that the foldier, by 
the terms of his fervice, is left wholly deflitutc of every 
civil right. If that w’cre fo, he could have no property; 
he could never inquire into the excefs of jurifdiflion. 
There may be qucfiions of nicety in particular cafes; but 
it can never be, that a fubjeef, by embracing the military 
profeffion, becomes an outcafl: from the law of the land, 
and can appeal only to the military law for redrefs. 
Frye v. Ogle was a very ftriking inilancc, where, while 
two of the Judjjcs of the military court were in the very 
exercife of their judicial duty, they were feized and 
conduced to prifon at the inilunce of the individual 
againfl whom they had tranfgrefled their jurirdi£^ion. 
That cafe determined too, that it was not fufficient for 
the Defendant’s juflihcation, that the imprifonment 
Ihould be followed up by a court-martial at fome time or 
other, no matter how diftant. It is unneceilary to ex¬ 
patiate on the cafes of Mojlyn v. FabrigaSy Wall v. Mac- 
namara, and the refidue of that clafs, none of which 
could have ever exifled, if it had been a fufficient an- 
fwer to every complaint, that the parties were ading 
in a military capacity, for that would have made it un- 
neceffary to inquire into any circumftances of aggrava¬ 
tion. Every mutiny ad contemplates that adions may 
be brought for things done in a military charadcr, for 
it gives the plea of the general iffiie. In this cafe tlicre 
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was not even any evidence that the Plaintiff had refufed 
to obey the order to go to fchool: he had abfented him- 
fclf once, and had again attended: and the Defendant, 
finding himfeif unable to fubfiantiate that charge, has 
recourfe* to another fuppofed ground, of the Plaintiff’s 
inciting others to difobedience, of which there is no 
proof. The length of imprifonment which was infli£f ed, 
was not only not juftified, Butfby the 23d fe£f. of the i6th 
article of war, it is exprefsly provided, that no officer or 
foldier, who (hall be put in arreft or confinement, fhall 
continue in his confinement more than eight days, or 
until fuch time as a court-martial can be conveniently 
affembled.” That claufe, therefore, throws it on the dffi- 
cer making the arreft, to fhew that he made it with a 
view to a court-martial, and that a Court-martial could 
not be fooner affembled: but there is not the llightefl 
evidence in this cafe, to connect the arreft with the court- 
martial which happened fome months after, or to Ihew 
that both were for the fame caufe, or that the delay arofe 
from the caufe alleged. There was alfo a confiderable 
portion of unncceflary violence and indignity in this cafe, 
even if the right to arreft had exifled ; and for that excefs 
of jurifdidbion, according to the cafes, trefpafs well lies. 
The Defendant’s whole authority, then, refts on this 
claufe, it was for him to fhew, that cither he tried the 
Plaintiff within eight days, within which time the articles 
of war prefume that a court-martial may be obtained, or 
that he applied for a court-martial, and did his beft en¬ 
deavours to obtain it within eight days. It is not now 
the queftion, whether the fa£ks, if proved, would be an 
arifwer to the a£Iion, but whether the nonfuit fhall ftand, 
which proceeded on the ground that it was unncccffary to 
go into the fafts. That of which the Plaintiff complains 
is, that at the trial the Defendant was never put on his 
defence. Kxrant v. Shardy B, R. Hit* T, 24 G. 3. That 
was an action for an affault: the Defendant was an ofh- 
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cicr SIS well as the PlamtilT. The FlaintifF was dire£^eci 
to give a military order; he fcnt two perfon8> and they 
failed. The Defendant faid, What a llupid perfon you 
are; and twice ftruck him ; and although the circum 
ftances occurred at Gibraltar^ and in the a£buul execu-» 
tion of military fervicc, it was held the a£lion lay. And 
thougl^Lord Mansfield C. J. was very dclirous tofetalide 
the verdiG w'hich had becn'found for the Plaintiff, with 
20/. damages, the Court refufed a new trial. This di- 
rc£lly contradi£ls the pofition that a military man can 
have no remedy againfl; ill-treatment received from ano¬ 
ther, but only by a court-martial, which can give no 
damages. The Plaintiff could already read and w’rite, fo 
that the order, fo far as refpe£led him, was perfectly un- 
neceliary. The mlidny adt authorizes no other confine¬ 
ment than what is ncceffary to fecure the appearance of 
the delinquent; it does not authorize a committal to the 
county gaol. The 24th article of the i6lh fedlion of 
the articles of war requires that a ptifoner fiinll be con> 
• mitted to the charge of the officer commanding the 
guard, or of the provoll martial, and that the officer 
committing him (liall, at the fame time, deliver an ac¬ 
count in writing, figned by himfclf, of the crime with 
which the prifoncr is charged. But in the cafe of de- 
ferters an exprefs authority to ufe the gaol is given. 
\_Mansjidd C. J. That provifion w'as introduced to make 
it the duty of the gaoler to receive the prifoner, which 
otherwife he was not compellable to do. But he was 
not bound to receive this foldier.] The 26th article of 
the 16th fection requires the officer or provofl martial, 
within 24 hours after the commitment, to give in writing 
to the colonel or commanding officer of the regiment to 
which the prifoncr belongs, his name, crime, and the 
name of the officer who committed him; neither of which 
irequifites was proved to have been complied with in the 
prefent cafe. Jf there be not 9 charge in vt'riting, the 
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officer may refufe to receive the prifoner; and it may 
thence be inferred that it is illegal to commit him wicli- 
out fuch a charge. The Plaintiff made repeated applica¬ 
tions to the gaoler for a copy of the charge againfl him, 
and it was not till after great part of his imprifonment 
was over, that he could obtain it. [^Lawrence J. The 
claufe certainly contains provifions very advantageQus to 
the prifoner, and fuch as, if'properly complied with, 
lead to his trial and liberation, none of which are appli¬ 
cable to a common gaoler.] To give-the officer who 
arrefls, a jurifdiflion, it is neceflary that a crime fhould 
have been committed. It may be doubted, whether an 
accufation only of a crime would juftify an arreft. In 
the prefent cafe the Defendants repudiate the charge, for 
which, as .appears by the evidence^ fhe prifoner was 
committed, and ende.}vour to fet up another, of which 
there is no proof. At the trial, it was requefted, on the 
part of the Plaintiff, that all thefe things might be gone 
into, but the counfel for the Defendant refufed, and 
chofe to ftand on the point of jurifdiftion. It was at 
leaf! incumbent on the Defendants to flicw that all the 
rigour vidiich was pradUfed towards the Plaintiff was ne- 
celfary to fecurc his appearance at the trial} and why it 
was continued beyond the eight days, which the articles 
of war prefume will be fufficient for procuring a court- 
martial i and unlcfs this be fhewn, even though the im¬ 
prifonment for the eight days were lawful, the confine¬ 
ment on the ninth and every fubfequent day is a new act 
of falfe imprifonment without any new afiignment. 
^Lawrence J. obferved, that Frye brought his adlion of 
trefpafs againft Og/e, for the adls which the court- 
martial, w’hercof lie w'as prefidcnt, did in excefs of their 
jurifdidiion ; and it was held, that when they exceeded 
their jurifdidlion, trefpafs lay ; but he intimated, that as 
there was another a£lion pending agaipd the colonel, in 
confequcncc of his having, when the Plaintiff was bronght 
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up on the third day, again remanded him to priibn, the 
Plaintiff could not recover againff this prefent Defend¬ 
ant for any longer period than the three days imprifon- 
nicnt, and that two feveral adlions could not be fuftained 
againff feveral for the fame ad of imprifonment. If two 
commit a tort, and the Plaintiff recovers againff one, he 
cannot recover againft the other for the fame tort (aj.] 

r 

Mansfield C. J. This is an application to fet afide 
a nonfuit. It is an adion for falfe imprifonment brought 
by a ferjeant in the local militia againft the adjutant in 
that militia. The evidence is Amply this} an order was 
made by the colonel that the ferjeants and corporals 
ihould attend an evening fchool for the purpofe of learn¬ 
ing to read and write; the ferjeant-major was to be the 
fchoolmafter, and all the men were to pay 8^. per week 
to defray the fchoolmafter’s falary and the expences of 
fire and candles. Therefore it was, firft, an order to 
attend a fchool for learning to read and write; fecondly, 
it was a tax of payment of money. The Defendant’s 
counfel have admitted, properly, I dare fay, that the 
Plaintiff was not imprifoned for difobedience to this 
order, but for fuppofed mutinous expreffions: of them, 
however, is no evidence. The learned Judge was defired 
to nonfuit the Plaintiff upon the ground of a do^lrine, 
fuppofed to be eftablilhed by the cafe of Sutton v. John^ 
ftoney that an inferior officer cannot maintain an a£lion 
againft a fuperior officer for imprifonment infli<fted in 
confequence of difobedience to any command whatfo- 
ever, iffued by the fuperior to the iiiferior officer. To 
be fare, that is a very wide inference to draw from Sutton 
V. Johnjlonet that being only a cafe of imprifonment for 
difobedience to the orders iffued in the heat of a battle, 
where obedience, and inftant obedience, is neceffary. 

(a) Over>ruling a gratuitous cafe of Frye v. Og/e, a Macar* 
opimon to the contrary in the thurf 4th ed. 269. 
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Lord Mansfield and Lord Loughborough do not decide 
this point; they exprefsly avoid determining it, though 
they intimate a very ftrong opinion, and obferve that it is 
a very important cafe, and fend it to the dernier refort. 
The only point therefore decided in Sutton v. Johnfione^ is, 
that there was probable caufe for the imprifonment in 
that cafe. Here it is admitted by the Defendant, that it 
is not for difobedience to the order that the imprifonment 
was infii<SIed, but for mutinous expreflions, which were 
not proved; fo that the event of this motion is not made 
dire^^ly to depend upon the legality of that order. But 
with refpe£l: to the order itfelf, it might indeed be very 
convenient that a military officer might be enabled to 
make the men under his command learn to read and 
write, it might be very ufeful, but iynot a part of mi¬ 
litary difeipline. Then, further, there is a tax of 8</. 
per week for learning to read and write. Now if the 
Houfe of Lords had inferted in an aft of parliament, that 
ferjeants and corporals ffiould pay 8^. per week for learn¬ 
ing to read and write, the bill, on coming down to the 
Lower Iloufe, would certainly have been throwm out; 
and clearly a commanding officer of a regiment cannot 
impofc that tax. We think theti that the order to attend 
the fchool mofl; probably was bad, and an excefs of au¬ 
thority, but the order of taxation was certainly fo; and 
that order was never refeinded. The fubjeft- cannot be 
taxed, even in the mod indireft way, unlefs it origi¬ 
nates in the lower houfe of parliament. We therefore 
think the rule mud be abfolute for a new trial, but I 
mull exprefs the ftrongell wiffi that the caufe will not 
be again tried ; for all difputcs refpefting the extent of 
military difeipline are greatly to be deprecated, efpecially 
in time of war: they are of the word confequence, and 
fuch as no good fubjeft will wifli to fee difeufled in a 
civil aftion: the^ ought only to be the fubjeft of ar- 
yaugement among military men. 

Rule abfolute for a new trial. 
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, The bankruptcy 
and certificate of 
one of fcvcral joint 
grantors of an an¬ 
nuity, and cove¬ 
nantors for pay¬ 
ment, difeharges 
the bankrupt, hut 
not his Co*defcnd- 

« 

^ts. 


^J^HE Defendant, who ■was* a furety, had, with thre^ 
others, jointly and feverally granted by deed, to the 
Plaintift, an annuity, and jointly and feverally cove¬ 
nanted for the payment, which was further fecured by a 
warrant of attorney, to confefs joint and feveral judg¬ 
ments. A joint judgment npon the covenant had been 
entered up .'igainft tlic four, and execution had iflued, 
and a levy had been made upon the goods of Ntcbols, for 
whom Vaughan had, on a former day in this term, ob¬ 
tained a rule aifk, to fet afide the execution, judgment. 


and warrant of attorney, upon affidavits which Hated, 
that lince the grant of the annuity the Defendant A 7 - 
chols had become a bankrupt and obtained his certifi- 
^ cate; the confequence of which was conceived to be, 
that under the ftat. 49 G. 3. c. i2i.yr 17. the annuity 


was vacated, and all the fecurities had become void. 


Lens Serjt. on this day fhewed caufe againfl this 
rule. He contended that a furety was not within this 
claufe, which ena£ls, that it Hiall be competent to any 
annuity creditor of any perfon againfl whom a commif- 
fion of bankrupt fhould ifTue after the paffing of that a£l, 
whether the fame fhould be fecured by bond, or o ve- 
nant, or bond and covenant, or by whatever aflurance 
or affiirances the fame fhould be fecured, and whether 
there fhould or fhould not be, or had been, any arrears of 
fuch annuity at or before the time of the bankruptcy, 
to prove under fuch commiffion as a creditor for the 
value of fuch annuity, which value the commiffioners 
fhould have power, and were there^ required, to af- 
certain; and the certificate of every bankrupt, under 
whofe commiffion fuch proof fhould be, or might have 
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been made, (hould be a difeharge of fuch bankrupt 
againft all demands whatever in refpe£^ of fuch annuity, 
and the arrears, and future payments thereof, in the 
fame manner as fuch certificate would difeharge the 
bankrupt with refpeft to apy other debt, proved, or 
which might have been proved, under the commifTion. 
He urged that this claufe could not put an end to*the 
furetylhip, becaufe, fiiice the covenant was joint, if it 
had that effe^^t, it mud alfo put an end to the covenant 
and annuity altogether, and would difeharge the princi¬ 
pal, as well as the furety, which could never liavc been 
intended. Whether in the form of the deed the De¬ 
fendant appear to be a principal or not, is immaterial; 
he had fworn he was a furety, and he muft (land or fall 
by his own affidavit. The rule muft .at all events be 
difeharged, becaufe the Defendant had falfely intitled 
his affidavit in an adlion againft himfelf only, whereas 
the adlion was againft four. The Court cannot hold the 
annuity void as againft this Defendant, without hold¬ 
ing it void as to all j for the certificate operates as a fatif- 
faflion in refpedi of this Defendant, and whatever is a 
fatisfaclion received from one muft operate as a difeharge 
of all the others; the very obje£b and meaning of the 
claufe was to annihilate the annuity altogether in thofe 
cafes to which it applies, and to commute it into a 
wholly different thing, viz. a fum of money due from 
the aflignees of the bankrupt. Is the Plaintiff to have 
this fum of money, and moreover to hold his annuity 
againft all the other grantors ? That would be un¬ 
juft on the other fide; but if the annuity is wholly 
determined by the bankruptcy and certificate of one 
grantor who joins only as furety, it would be far better 
to have no furctics for the payment of the annuity. 
From all thefe abfurdities and hardfhips confequent upon 
% different copftrqftron, it ncceffarily followed that this 
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i8ii. claufe was never dcHgneef to extend beyond the original 

■ - - 

Nichous. Vaughan^ in fupport of his rule, contended that there 

was no foundation for tlie ^diftindlion which had been 
taken between principal and furety : whatever might be 
the'operation of the chufe, as it afFe£led the joint judg¬ 
ment, it could not aifedi the covenant, which was feve- 
ral as well as joint, nor the warrant of attorney, which 
empowered the Plaintiff to enter up feveral as well as 
joint judgments. There was not therefore that fuppofed 
hardfhip attendant on the cafe which had been artificially 
fuggefted, but if there were, the Court ought not to be 
influenced by the inconvenient confequence of the 
(latute. * 

Mansfield C J. faw no reafon why the Plaintiff might 
not proceed on the joint judgment againft the other 
three, though the fourth was difeharged by bankruptcy. 
The fieri facias w'hich was againft four, was therefore 
not to be fet afide, except fo far as related to this parti¬ 
cular man, as to him the rule muft be abfolute pro 
ianto. 

Chambre J. The a£l is very defeftive, it makes no 
diftin£lion between principal and furety. It introduces 
an almoft infuperable objeflion to giving it effedl in a 
court of law in any cafe of joint grants of annuities ; 
for, by the ad!, a value is to be put on the whole annui¬ 
ty, and a dividend to be paid on that. Then what is 
afterwards to be done in a court of law, fuppofe the 
Plaintiff wifhes to proceed againft a folvent grantpr for 
the arrears of the annuity ? It would drive the parties 
into a court of equity \ for a court of law has ntf 
means to apportion the yearly value. Perhaps a court 
of equity might put the party to his elc^ion, to fay 
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whether he would proceed and receive the dividend or 
no^^ but how can a court of law do that ? The claufe 
is very defe£Iive> for it docs not declare what (hall be 
the confequence of the bankruptcy of a grantor with 
refpeft to others ; it woulcf have been better if the legi- 
llature had declared that: perhaps it might have been 
as well, if they had given tlic annuitant the option, 
either to require from the other folvent perfons the refi- 
due of the afeertained value, or that the annual payment 
fhould thenceforth be reduced in the fame rate as the 
dividend bears to the whole afTefled value. The objc^l 
of this claufe was merely to difeharge the bankrupt and 
his future cfFetts, but the rule which is pronounced 
will not prevent the Plaintiff from proceeding againft the 
other three, as he might otherwife have done. 

Rule abfolute to fet afide the levy- 
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Borradaile and Others, Aflignees of Read, a JuJj x. 
Bankrupt, v, Lowe, 

was an aflion upon a bill of exchange for lOo/., A letter writiteii 

drawn bv G. B. Marfdeuy payable to his order, and 5,^® ‘“dorfer of 
accepted by Thomas Qohhy and indorfed \y^ Marfdeny Jantes applied to 

Fojiery IF. R. Anderfon^ Trevor and Co., and by the De- for payment, alter 
fendant. Upon the trial Mansfield C.}. at the [eufng 

London fittings after laft Eajkr term, it appeared that that he would not 
the Defendant, who refided at Whitchurch^ Sa/opf had ^dl he re¬ 
paid the bill in difeharge of a debt of 25A i 6 s. due to and'de^hig the 
the bankrupt’s eftate, to one Jenkins, who was employed PlaintilT, if he con- 

by the Plaintiffs to collc«Sf fuch debts, and that Jenkins |)dered the Dc- 
' fendant as nnfafe, 

to reiiirn the bill 

to Trevor and Co. (who were prior indorfers on the bill, and alfo banters at the De¬ 
fendant’s place of pefidcncc,) was held not to he fuch a waiver of la.-hcs and promife to 
pay, but that the Defendant, on difeovering that, in Jaw, he was difi.hai-gt-d, might refufe 
payment. * 

had 



dASES IN TRINITY TERM 


V4 


i8ii. 

BomtADAlLfi 

V. 

Lowe. 


had paid him tlic difTerence In caih bills at the time of 
fuch payment. The bill became due on the 19th Januat^ 
1811, and was dilhonored. On the 25th notice of the 
diflionor was communicated to the Defendant by the 
managing clerk of the Plaintiffs in the following letters : 
January 25, 1811. Sir, a bill you paid to Mr. Thomas 
Jenkins^ drawn by G. A Marfden on Thomas Cobby due 
Jan. 19, (Saturday) having been dilhonored, and noted 
(ij-. 6 J.) I requelt you will make provilion for it. I 
fliould have apprifed you fooner of the circumllance, but 
Mr. Jenkins having quitted our employ, I did not know 
where to find him. 1 did write to him in courfe under 
cover to Mr. J. G. Everett Heyterburyy in whofe fervice 
he now is. From his receipts I could only trace the bill 
to a Mr. Goodwyn Lloydy to W'hom I wrote on Mondayy 
and it was his anfwer this morning that led to the ex> 
planation. Signed J. Wilkins. To John LovjCy Whit¬ 
church. To this letter the Defendant returned the fol¬ 
lowing anfwer: Sir, I cannot think of remitting till I 
receive the draft; therefore if you think proper you 
may return it to Trevor and Co., Whitchurch Old Banky 
if you conlidcr me unfafe. Signed J. Lmvcy Whitchurchy 
28 January i8ii. To Mr. John Wilkins. In confe- 
quence of this letter the bill was remitted to Trevor and 
Co., who, after fome days, returned it to the Plaintiffs, 
alleging that they had applied to Anderfon, and received 
it back from him, as out of time; and that as the delay 
bad arifen with them (the Plaintiffs) they neither conli- 
dered themfelves nor the Defendant liable. At that time 
the indorfements of Trevor and Co. and of the Defendant 
had been ftr|^ck out. A queftion was made at the trial 
on behalf of the Defendant, whether the Plaintiffs had 
ufed due diligence in giving notice to the Defendant of 
the diffionor of the bill, upon which part of the cafe 
however the Plaintiffs did not rely much, but they prin¬ 
cipally inliiied^ that whatever laches might be imputable 
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to them in that rcfpe£^^ the Defendant had waved tlie 
want of due notice by his letter of the 28th of January, 
which, as they contended, amounted to a new promife 
to pay the bill. A verdidl was found for the PlaintilF, 
with liberty to tlie Defendant to move to enter a nonfuit, 
which Shepherd Serjt. accordingly did, and obtained a 
rule nifi for that purpofe on a former day in this term. 
He adverted to the different coiifequences^ jrcfulting 
from a waver of notice, or a promife to pay after want 
of notice made by the drawer of a bill of exchange, and 
where fuch waver or promife was made by the indorfer, 
the latter of whom muft be thereby fuppofed willing to 
become liable after all poflibility of a remedy over againff 
the prior indorfers is gone, who arc aH rcleafed by the 
laches; but in the cafe of the drawer Vho can only look 
to the acceptor, his remedy remains precifely the fan^e as 
before; for the acceptor is alw'ays liable on his ac¬ 
ceptance. 

Jens Serjt. now fliewed caufe, and contended, that 
coupling the letter of the 25 th January with Defendant's 
anfwer thereto of the 28th, there was a fufficient waver 
on his part to entitle the Plaintiffs to maintain their ver- 
didf. The Plaintiffs in their letter inform the Defendant 
how it happened that they were not fooncr acquainted 
that he was connected wdth the bill, viz. that it was 
owing to the abfence of the clerk who received it. No¬ 
thing therefore is concealed from the Defendant, who 
(hould have made his (land at that time, if he intended to 
avail himfelf of the laches; inffead of which, he writes 
an anfwer in fuch terms as fliew that he had then no 
fuch intention; but, that on the contrary^fte would pay 
the amount of the bill, if it were duly remitted to him or 
Trevor and Co. That letter, therefore, may be confidered 
as evidence both of a waver, and a promife to pay; and the 
cafes of Stevens v, Lynch, 12 and Lundie v. Robert-^ 

fofh 
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font •jEaJifli i.,yhich was an a^ion againft an indorfer, is 
an authority toihew^that after having once waved any irre- 
gularityjand promifed to pay the bill, theDefendant cannot 
afterwards refume the objedf ion. It was faid by Raymond 
C. J. in Haddock v, Bury^ Trin. 3 G. 2. ibid, 326. if 
an indorfee has negleded to demand of the drawer in a 
convenient time, a fubfequent promife to pay by the 
indorfer <u/i// cure this laches. Admitting that the De¬ 
fendant might be under a mifapprehenfion of the law as 
to his liability, until the bill was returned to the^lain- 
tiffs by Trevor and Co., yet, as he was apprifed of all 
the circumftanccs, his ignorance cannot avail him. 

Shepherd Serjt., in fupport of the rule. The queftion 
tsf whether the Plaintiffs are not bound by law to prove 
that due notice has been given in refpeft of this bill. If 
they arc hound, the letters upon which they rely, fo far 
from proving that faft, afford an inference direftly con¬ 
trary : unlcfs the promife to pay contained in the De¬ 
fendant’s letter, which was made only on a fuppofiiion 
• that all had been regularly done, mufl be taken to be an 
admiffion to that extent. There is a main difference in 
point of faft, if not of law, between an indorfer and 
drawer of a bill of exchange, with refpeft to the confe- 
qucnccs of fuch an admiffion *, as to which, the indorfer 
Hands in a fituation of much greater detriment. The 
drawer can at no period look to any other than the ac¬ 
ceptor for payment, and to him he may refort at any 
diftance of time j but every indorfer has a right to refort 
to each prior indorfer, unlefs they are difeharged from 
their liability by the want of due notice. If they are 
once difeha^d, their liability is gone for ever, and con. 
fequcntly the effe^l; of a waver, or a promife to pay on 
the part of any indorfer, under fuch circumilances, is to 
charge himfelf after he has been once difeharged, and all 
means of reimburfing himfelf are at an end with the pay¬ 
ment 
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incnt of the bill. There is then no conhderation for 
fuch a promife; but it is a nudum paBum, and will not 
bind; for there is no moral obligation npdn any in- 
dorfer to pay the bill after he is difcharged by tl^e laches 
of the indorfee, and his remedy over againfl: the other 
indorfers is thereby gone. In Lundie v. Robertfon^ Lord 
Ellenborough confiders the promife as evidence th^t all 
things were rite aSia; but that inference is difproved in 
this cafe. 

Mansfield C. J. I am extremely glad I faved this 
point; for my mind fluctuated upon it very much at the 
trial; but, upon a further conflderation, I do not find 
any cafe in which an indorfer, after having been dif¬ 
charged by the laches of the holder, h9S*bcen held liable 
upon his indorfement, except where an exprefs promife 
to pay the bill has been proved. Now the letter of the 
Defendant contains no fuch exprefs promife, but in a 
great mcafure (hews, that the Defendant was writing 
under a fuppofition that he was liable, and that the prior 
indorfers would pay the bill; for he defires that it may 
be fent to Trevor and Co., who were the indorfers, next 
in priority % but when he afterwards finds that the cafe 
is otherwife, and that the other indorfers would not pay, 
and that he alfo was difcharged, he refufes, as it was 
itill open to him to do. I cannot confider the letter as 
conveying an abfolute promife to pay at all events, whe¬ 
ther Trevor and Co. did or not; and I think, in this cafe, 
it would be too much to fix the Defendant by any fuch 
implied promife. In moft of the cafes where the De¬ 
fendants have been held liable, they have either made an 
exprefs promife to pay, or a promife wl^ they had a 
full Knowledge at the time that they were difcharged, or 
where there was a real debt binding in confcience, due 
from them ; but none of the cafes have gone to the ex¬ 
tent of making this Defendant liable; and to hold that 

VoL.IV. H he 


i8ii. 

Borraoaile 

Vm 

Lowe. 



CASES IN TRINITY TERM 


i8xr. b»wa8» in this in^bnce^ would be extending them be- 

t-j *»*•« ^po^- 

V* Per Curiam) Rule xbfolute for a nonfuit. (a) 

Lows. 

(a) LawreneeJ. abfent. 




Jufy 2 . 

Recover^’ amend¬ 
ed by fubltituting 
the name of rhe 
attorney for the 
name of the vou- 
checi which had 
by miilake been 
inferted in the 
pla f of the attor¬ 
ney's name. 


Shaw, Demandant; Le Blanc, Tenant; Ram¬ 
say and Wife, Vouchees. 

Serjt. obtained permiflion to amend the warrant 
of attorney in this recovery by fubltituting the 
name of Robert Shatu^ tlie attorney, for Ramfay the 
Touchee, who \fas made to conftitute himfelf his own 
attorney. 


July a. 


Gregory v, Ormerod and Banks. 


If a Defendant 
pleads a juftihea- 
tion in trefpafst 
*and the Plaint iff* 
without traverfing 
it» new affigns a 
trefpafs, not con¬ 
cerning his title, 
on which 

ifliie is joined, and 
found for him, 
the Plaintifi* is 
entitled to no 
more colls than 
damages, under 
92 Sc 23 Car. a. 
r. 9. /136. 


'JpRESPASS for breaking and entering the Plaintiff's 
dwelling-houfe and feizing his goods. Both the 
Defendants pleaded not guilty, and die Defendant Banks 
alfo pleaded two fpecial junifications under a warrant 
directed to him as bailiff of the (heriff of Kent. Upon a 
writ of te/iatum fieri facias iffued againfl: the goods of the 
Plaintiff, the replication newly afligned other and differ¬ 
ent trefpaffes committed after the return of the faid w'rit 
of fierifaciaSyznA not guilty being pleaded thereto,a verdi^I 
was found on the new affignment againil the Defendant 
Banks, with is, damages, and upon the refidue for both 
the Defendants, and the prothonotary having allowed 
t)ie Plaintiff the full cofts of the trial as againft the De¬ 
fendant Banks, and taxed the Defendant Ormerod his 
cofts. 


Lens 
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Lens Serjt. on a former day in this term obtained a 
rule nyi for reviewing the taxation, on the ground that 
the Plaintiff was entitled* to no more coils than damages; 
and if the Court fhould be of opinion that he was enti* 
tied to full colls, then for^dedu£ling the colls of the De¬ 
fendant Ormerod from the colls to which the Plaintiff 
was entitled againll the Defendant Banhs, Thff latter 
part of the rule he obtained oh the authority of 4 T. R, 
123. Mitchel V. Oldjieldy which cafe however the Court 
then faid was dillinguifhable, becaufe there the debt and 
colls allowed to be fet off were due from the fame Plain¬ 
tiff to the fame Defendant; here, the colls due from the 
Plaintiff to the Defendant OrmerodYi?ii\ no connedlion with 
thofe which might be due from the Defendant Banks to 
the Plaintiff*. In the refult however itJ)ecame unneceffary 
to conlider further of that point. 

Shepherd and Beji Serjts. how oppofed the former part 
of the rule on the authority of Martin v. Vallance, 
1 where, in trefpafs, upon a verdict for the Plain¬ 

tiff on the new allignment with is. damages only, tlie 
Court held that he was entitled to full colls notwithlland- 
ing there was a verdi£l for the Defendant on his plea of 
jullification ; and the Court faid that the rule had been 
ellablilhed long ago in j(^r v. Finchs 2 Lev. 234. and 
a£led upon fubfcquently in many cafes; and therefore 
it was not fit to depart from it: that rule is not at 
all impeached by the fubfequent dccifion in Thornton v. 
Williamfony 13 Eafi^ 191. which is clearly dillinguilh- 
able, for in that cafe there was judgment by default on 
the new allignment, and the only qucllion was whether 
the Plaintiff was right in taking iffue on both the De¬ 
fendants pleas of jullification, on one of which only a 
verdi£l was found for him, and on the other for the De¬ 
fendant ; and the Court held that he ihould not have 
gone to trial upon that iffue which was found againll 

H 2 him. 
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him> but fliould have let judgment go thereon hy de- 
faulty and therefore he was not entitled to the general 
coils of the trial. * 

Leni Serjt. contrii, contended, that the determination 
ir Martin v. Vallance was no authority for a fimilar deci- 
iion in this cafe, for there an ilTue was joined on the 
Defendant’s'juftiiication. Which took the cafe out of the 
operation of the (lat. 22 & 23 Car, 2. c, 9. / 136. be> 
caufe the freehold might have come in quellion, and 
there it was faid in fuch cafe the Plaintiff was entitled 
to full coils; but here the only iffue is upon the new 
ailignment, and there no longer remains any queilion 
upon the freehold, but it is reduced to an ordi¬ 
nary a£lion of trefpafs and a verdi£l under 40/. In 
Cocherill v. Allanfony Hulloch on Co^s^ 86. it was fo laid 
down by Lord Mansfield C. J., who faid that nothing in 
that cafe was upon the record but a queilion whether a 
trefpafs had or had not been committed. 

Mansfield C. J. I confefs that I am unable to 
diftingutfli this cafe from that of Cocherill v. Allanfon^ in 
which it was decided that the Plaintiff was not entitled 
to full coils. In that cafe a right of way was pleaded by 
metes and bounds, and there was no i^ue taken thereon, 
but the replication new ailtgned extra viam^ and upon 
that there was a verdi£l under 40/. So in this cafe there 
is a juiliiication under a warrant which is not traverfed, 
but there is a new affignment, that the Defendant com¬ 
mitted the trefpaffes at other times, and on 'Other occa- 
fions, than are mentioned in thosplea, and a verdidl is 
found for the Plaintiff for lefs than 40/. damages, upon 
the ground that the officer had continued in poffeffion 
two days longer than was neceffary: but this Is totally 
diilinguiihable from the cafe of Martin v. Vallance^ and 
it is not wonderful that Buller J. ihould have eapreffed 

I diffatif. 
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diflatisfaflion at thofe cafes; for it is a monftrous thing, 
that when a Plaintiff ]ias been wholly in the wrong in 
bringing an a£^ion,for a trefpafs, wluch is fully juftified 
by a right of way, or other right, he therefore fhall have 
full cofts, becaufe he brings another action for another 
little trifling trefpafs which he may happen to be able to 
prove. Therefore, the rule; ought to be abfolute, that 
the prothonotary (hall review his taxarion, and (hall 
allow no more cofts than damages. We could not 
however fet afide the decifion in Affer v. Finchy and Beale 
v. Moovy 2 ^tr, 1168. and all that clafs of cafes, without 
looking more particularly into them: but without pur* 
fuing that inquiry, wc are fatisfied that the prefent cafe 
is precifely (Imilar to that of Cockerill v. Allanfon. If the 
law were otherwife, it would be an encouragement to 
PlaintiflFs to do wrong, and bring vexatious anions. 

Rule abfolute to review the taxation. 


18-11. 


Gregost 


•u, 

Ormkrod. 
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—, Demandant; Busswell, Tenant; 

Vouchee. 


3. 


^LOSSET Serjt. moved to amend a recovery by fub- xhe Court r«- 
ftituting, in all the proceedings, the name of BuJ'- *0 » 

•well for that of Cartery as the tenant to the precipe* In one^^oiiit- 

this cafe, the vouchee being in Indhy the ufual precau- tenant to the pre* 
tion had been taken for diminiftiing the chance of the ope for his com* 
proceedings being vacated by the accident of the tenant 
to the precipe dying before the acknowledgment could be 
returned from India and the recovery completed, by 
conveying the premifes to two, Carter and Bujpwelly and 
their heirs and afligns, habendum to them, their heirs and 
afligns, that in cafe of the death of one, there might pro¬ 
bably be a furvivor; and in the deed it was declared 
that the premifes were conveyed, to the intent that they, 

H 3 or 
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or one of thenis might become tenant to the precipe, 
Bujpwellt whofe name had been inferted in the proceed* 
ings, refided in a diftant county, which rendered the 
choice that had been made of him inconvenient, and it 
was now wilhed to difeharge Kim and infert the name 
of Carter, 


The Court obferved, that the two joint«tenants made 
but one tenant for the freehold, and if only one of the 
two appeared as tenant, the recovery would be fuffered 
only of a moiety, and 

Refufed the application. 


3. 

The bill of lad¬ 
ing of a cargo, 
Clipped at Dant%ic 
on board a PruJ- 
JiaHy exprefTed it 
to be 100 lafts in 
ao9» bags. The 
confignee had pur- 
chaied it for that 
quantity, Englijh 
xneafure, but it did 
not amount to that 
quantity by the 
Dantzie meafure, 
which is larger. 
Held that the 
mafter was en¬ 
titled to freight 
according to the 
meafure in the bill 
of lading, and ex¬ 
ceeding the freight 
computed by 
Dantzie meafure. 


Moller v. Living, 

^''HTS was an a£lion of ajfumpftt for freight. Upon the 
trial at Guildhall^ at the Sittings after Hilary term 
IjlBii, Mansfield C. J., it was proved, that the 

Plaintiff took on board a cargo of wheat at Dantzie^ con- 
Hgned to the Defendant at Londany and figned bills of 
lading in the German language, M'hereby he acknow¬ 
ledged to have received from Simpfon ly lafts of wheat 
in 426 bags, 36 lafls of ditto in 739 bags, 22 lads in 
455 47^ bags, the four par¬ 

cels being refpc£fively marked with different marks, 
which were copied in the bill of lading; to be de¬ 
livered to the Defendant, he paying freight, 14/. fter- 
ling per laft of wheat taken in, with 10 per cent, ordi¬ 
nary arrearage, and 5 per cent. Cnplnhen : in the margin 
was written “ 100 lafts of wheat in 2092 bags.” The 
bill of lading bore date at Danizicy and the Plaintiff was 
a Prujfian. No evidence was given that the corn had 
been meafured at Dantzie by either party, but it was in 
evidence that the Dantzie laft was a meafure of greater 
capacity (the difference varying from one-twentieth to one- 

7 tenth,) 
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tenth,)than the lad,and that the Defendants bought 

the corn by the latter: the Plaintiff' therefore claimed 
freight for as many lafts as the cargo was believed to 
amount to in Engli/h meafure, and as were expreffed in 
the bill of lading. The jury found a verdift for 1519/. 
as for the freight, See. of fo many laffs as the cargo 
would amount to in Dantzic lafts, with liberty fsr the 
Plaintiff to move to increafe t^ie damages to 1610/., the 
freight of the Englijb meafure. 

Lms Serjt. having accordingly, In Eajler term, obtained 
a rule n^t to that effect, 

Shepherd and Vaughan^ Scrjts., in tj;iis term, {hewed 
caufe. This is a Dnn/zu'bargain; the {hip is freighted, 
and the corn is {hipped at Dantzic ; the hill of lading is 
made there, in the vernacular language of that country) 
it, therefore, is neceflarily a contraQ according to DanU 
zic meafure. If, as is urged, the captain has concluded^ 
himfelf by the written inftrument bearing his fignature, 
and that is to afcertani the quantity, fo far as he is con¬ 
cerned, he would be bound to deliver 100 lafts here, and 
would be anfwerable for the deficiency, even though he 
never received it on board; but the fpecial jury, who 
are converfant with thefe fubje£ls, have decided it. 

Lens, in fupport of his rule. The interpretation of 
written inftruments is not within the province of the 
jury. If it be taken that the corn was meafured at 
Dantzic, there is no queflion about it; but if it be con- 
fidered as unknown and doubtful what the quantity was, 
then the parties by confent have affumed it, and con¬ 
cluded themfelves from further admeafurement. Thefe 
1092 bags are put, and received, on board, as and for 
TOO lafts; the bill would have expreffed it to be Dantzic 
meafure, if that had been intended. Jt would be idle 
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to infert the number of lafts as loo, unlefs that were to 
be at lead pt‘imd facie evidence of the quantity, until the 
contrary were clearly fliewn; of which there is no 
evidence. 

, Cur. adv, vult. 


Mansfield C. J. now delivered the opinion of the 
Court. 

We arc of opinion that we cannot dillingui/h this 
contract from the ufual cafe of written contrad^s, where 
there is no jimbiguity, and that on this contra£l the cap¬ 
tain has agreed to carry, and the freighter has agreed to 
pay for, the quantity mentioned in the contra£f, and 
that is lOo lads; that they are bound by the words of 
this bill of lading as they would be by any other written 
inftrument; and that it is irrelevant for them to inquire 
whether it is Dantzic meafurc or Engllfh meafure j the 
inflrument deferibes not merely loo lads, but loo lads 
very fpecihcally mentioned as contained in fo many 
^bags; and I am of opinion that if evidence had been 
offered, as in truth it was not, for (hewing what was 
the real quantity, it ought not to have been received. 
Thereforefore the rule mud be 


Abfolute. 
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Fuller v. Abbott. 


Jufy 3. 


SSUMPSIT to recover the fum of 105/.1 being the Where the De¬ 
amount of a depofit paid by the Plaintiff to the auc- Cendant,^by^inden- 

tioneer employed by the Defendant on the fale of a cer- the paffing of the 

tain ground rent, together with the expences of invefti- 46 G. 3. c. 65^ 

gating the title and preparing the draft of an affignment 
® ® r r o ^ o certain premifes, 

of the fame. The declaration contained two fpecia^ reddendum 


counts, the firft upon an ajfumpftt “ that the Defendant annually, clear of 

11 . • » 1 . i-1 1 huid-tax,^roeerj^- 

“ had a good title to the ground-rent put up to fale, and &c., and 
<< would perform the conditions of faleand the fecond, J. H. covenanted 
that he had a good title to the rent, ^nd would aflign P^ythe fwd 
“ the fame.” The Plaintiff alleged, •* that he had not a manner the fame 
tt good title to the rent, nor did nor could he afiign it,— referved to 
« per quody the Plaintiff loft the benefit of the contraft, 

and was put to an expence in inveftigating the title.” the land-tax, pr(f 
There were alfo counts for money had and received, Jfejj bv* 
money paid, &c. and a pica of general iffue to the whole /. 115., coupled 
declaration. Upon the trial of this caufe, at the fittings 
in London, before Mansfield C. J., a verdi£l; was found much of the red- 
for the Plaintiff for the depofit and expences, fubjedl dendum and covc- 

to the opinion of the Court upon the following cafe; for"payiMnt of^*^ 
By indenture bearing date 25th March 1808, made the rent clear of 
between the Defendant of the one part, and Jojeph Hanhin coun^of*p^e^- 
of the other part, it was witneffed, that in confideration tax was void, but 
of the rent and covenants thereafter referved and con- t*'® refidue was 
tained, the Defendant did demife to Haniin certain pre- ff the^rent,^fub^”^ 
mifes therein deferibed, to hold the fame, with the ap- jedl to fuch deduc- 
purtenances, unto Hanhin, his executors, adminiftrators, [h^Plabtiff 
and affigns, from the day of the date of that indenture, who had paid a 
for the term of 82 years, wanting 20 days; yielding and 

ren^ A%'as not en¬ 
titled, on the above ground of objeAion, to recover back his depofit' from the De¬ 
fendant, who had engaged to make a good aflignment to the fold rent. 


paying 
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paying therefore unto the Defendant, his executors, ad- 
miniilrators, or alTigns, yearly, during the continuance of 
the term, the yearly rent of 40/., by quarterly payments, 
(fpecifying the days) in each year, clear of land-tax, pro* 
perty*taXf and all other taxes <and dedudlions whatfoever. 
And the leiTee for himfelf, his heirs, executors, and ad- 
miniftrators, thereby covenanted and agreed with the 
Defendant, his executors, adminiftrators, and afligns, 
(amongft other things,) that he the faid lefTee, his execu¬ 
tors, adminiftrators, or alTigns, ihould and would yearly 
and every year during the term, pay unto the Defendant, 
his executors, adminidrators, or alhgns, the faid yearly 
rent of 40/. on the days and in tlie manner the fame was 
referved to be paid as aforefaid, and Hiould and would 
pay the land-tax, property-tax, and all other taxes, rates, 
and afleiTments, then, or which during the faid term 
ihould be, taxed, or adelTed upon, or in refpecl of, the 
premifes thereby demifed, by authority of parliament, or 
otherwife. The Icafe contained other covenants on the 
part of the leiTee, with a provifo for re-entry on non¬ 
payment of the faid rent of 40/., or any part thereof, or 
breach of any of the covenants: and a covenant on the 
part of the Defendant for quiet enjoyment oh pay. 
ment of rent and performance of the covenants. The 
rent referved by this indenture was, with another 
ground rent, fold by auction, and was deferibed in the 
printed particulars as a net ground rent of 40/. per annum 
for a term of 80 years wanting 10 days from Lady*daj 
1810, ifluing out of a fubilantial dwelling-houfe, &c., de- 
feribing the premifes in the indenture. The following, 
amongfl: others, were tlie conditions of fale, viz, that the 
purcliafer of each lot ihould pay a depofit of 20/. per cent., 
and iign an agreement to pay the remainder in a month, 
on having an allignment of each lot: and that upon pay¬ 
ment of the reipainder of the purchafe-money, on or 

before 
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before the time abbve limited, the purchafers ihould 
have proper aflignments at their own expence, and be 
entitled to the rents and profits of the premifes from 
Lady-day 1810. The Plaintiff was declared the pur- 
chafer, and paid the depofit sflccording to the conditions 
of fale: but afterwards declined to complete the jgur- 
chafe, and claimed by this atSlioi} a return of the depofit, 
with charges, on the ground of a defeat in the De¬ 
fendant’s title, apparent on the face of the leafe itfelf» 
in confequence of the ftipulations relative to the pro¬ 
perty-tax. 

S. Shepherd* 

Ra, Clayton* 


181 f. 

FutLSB 


y* 

Laacen* 


This cafe was argued in laft Eajler term by Shepherd 
Seijt. for the Plaintiff, who relied on flat. 46 G. 3. c* 65. 
which, after providing for the affelfment and payment of 
the landlord’s property*tax by the occupier of the land, 
and the allowance of the fame by the landlord by way of 
dedu£Iion out of the rent, &c. ena£ls, / 115. that any 
perfon who ihall refufe to allow the fame fhall be liable 
to a certain penalty; and further, that all contrads, 
covenants, and agreements, made or entered into, or to 
be made or entered into, for payment of any intereft, 
rent, or other annual payment aforefaid, in full, without 
allowing fuch dedudion as aforefaid, ihall be utterly 
void. He admitted it had been decided in Gajkell v. King^ 
11 Eajly 165. that a covenant on the part of the leifee for 
payment of the property-tax was void by this feAion of 
the flattite, and yet that a covenant contained in the 
fame leafe for payment of the rent clear of all parliament¬ 
ary, parochial, and other taxes, rates, afTeffments, and 
dedudlions whatfoever, was operative; for the latter co¬ 
venant Was confidered as dillin£l; from and independent 
of the former, and fo might well (land, although the 
former was void; and as to the words, clear of all par¬ 
liamentary, 
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liamentary, parochial, and o(her taxes, rates, afTefiments, 
and deductions whatfoever, it was faid, that they ihould 
not be intended of fuch deduCIions as the law prohibits, 
but of fuch only as might be lawfully made: and 
that, by force of the fame reafoh for which an in- 
fur^ce againft all captures, generally, is good, without 
excepting Britiflt capture, to which it (hall not be 
deemed to extend ;^for general words (hall be applied 
only to fuch refervations as they may lawfully include. 
So in Wtgg V. Shuttlnvorthj 13 EaJ^y 87. there was a fe- 
parate and fubllantive covenant for the payment of the 
principal and intereft fought to be recovered, without any 
reference to that refpecling the property-tax, and upon 
that diftindion the judgment proceeded. But in tliis 
cafe there is, ift, a refervation of the yearly rent of 40/* 
clear of land-tax, property^tax^ &c., and there is a cove¬ 
nant to pay the faid yearly rent in the manner the fame 
was referved to be paid as aforefaid; fo that the covenant 
exprefsly refers to the refervation, and adopts it in all its 
parts, and there is no other diilinCf and independent 
covenant either for the payment of the rent abfolutely, as 
in Wigg V. Shuttleworthf or coupled with a general claufe 
of exemption from all dedudions, as in Gq/kell v. King, 
to which the party can refort. Here then is the obvious 
diflinClion between this and the cafes before mentioned; 
and the reafoning adopted in thofe cafes does not apply, 
unlefs it follows from them, that where a refervation or 
covenant contains matter which is good in part, and bad 
in part; that which is bad may be expunged, and the 
refidue be permitted to take eSeGt ; the very reverfe of 
which is to be inferred from the diftindion on which 
they proceeded. But even admitting that fo much of 
thi%. covenant as rcfpe£ls the property-tax may be re- 
je£fed, and that the refidue may (land good as a covenant 
for the payment of 40/. annually at the times therein 
fpccified, dill that would be infufiicient; becaufe the 
Defendant has undertaken to make a good title to a 

ground 
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ground renty and a rent cannot fubfift in covenant alone 
without a refervatlon 5 as in Lord Dacre\ cafe, Dyer^ 275. 
the leilee covenanted to pay Lord Dacre and his wife, 
their heirs and afllgns, during the term, 100/. per annum 
at the ufual feafts, &c., and^thc queftion was, whether 
the Queen^ as guardian to the heir of Lord Dacre, ihould 
have the rent during the minority; and held that ihe 
Ihould not, becaufe it wrc not ^ rent referved, but only 
a fum in grofs, and due to the execi^tors: and though in 
Athol V. Hemmings, 3 Bul/l. 281. it was held that a cove" 
nant by the Icflee to pay fo much rent yearly to the leiTor, 
his heirs, &c. ihould go with the reverlion, fo that the 
allignees of the reverfion might fue thereon, yet it ap¬ 
pears from the report that there it was exprefled in the 
beginning of the leafe, that the leiTof difl leafe the fame 
in coniideration of the payment of the rent thereafter 
mentioned, which was tantamount to a rcfervation. 
Now in this cafe the Plaintiff, as purchafcr of a rent, has 
a right to require fuch an aifignment, as will infure to 
him all the ufual remedies incident to a rent, or in de¬ 
fault thereof to recover back his depofit. 


18x1. 


Fuller 


*D. 

Abbott. 


Clayton Serjt. contrit, adverted to feft. 195, of the a£l, 
which directs that all fuch dedu£l;ions (/. e, in rcfpe£t: 
of duties charged upon and paid by the refpeflive occu¬ 
piers, and chargeable upon the landlord, purfuant to the 
provifions of fe£l. 74>) fliall be allowed accordingly, not- 
withftanding fuch contra£^s, covenants, and agreements; 
which fs£f., he contended, was explanatory of fe£fc. 115.; 
and the refult of them, jointly, was this, tlhit the cove¬ 
nant in this cafe, quoad the payment of the property-tax 
by the tenant, was void, but in alk other refpe£^s opera¬ 
tive, for no more (hall be avoided than is neceflary to 
attain the obje£i of the a£l, and by fuch a conilrufliou 
its obje£t in refpe£t of the revenue would be fatisfied. 
This feems to be the principle wliich governed the deci- 

fjons 
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£<miS both in Gq/ktll ▼. King^ and Wigg v. Shuttlevmrtht 
though the Court took the diftinflion above mentioned | 
and in conformity with that principle it was held in 
Kerrifon v. Coley 8 Ea^y 231. that a bill of fale, by way 
of mortgage, of certain Ihips, though void by die regifter 
ad, might (till be valid as a covenant to pay the mort¬ 
gage money, for that the objed of that ad was fatisiied, 
by holding it void as a bill of fale. [Lawrence J. The 
difficulty here is, as the covenant is entire, how that part 
which is illegal can be rejeded, whilft the reft is per¬ 
mitted to ftand. Is there any authority to Ihew that a 
covenant refpeding one thing may be good in part, and 
bad in part ? Man^eld C. J. If the PlaintiiF cannot 
have the net rent of 40/. per annum for which he con- 
traded, without dedudion, how can the Defendant make 
good his bargain ?] The Plaintiff will have all that he 
can be prcfumed to have contraded for, viz. a net 
annual rent of 40/., not fubjcd to any dedudion created 
by the ad of the party felling, but to fiich only as the 
law impofed upon the Plaintiff at the time of the con- 
trad made, for which therefore he muft be intended tO 
have* made account in his purchafe. With refped to 
the objedion, that the covenant alone, without the re- 
fervation, will be infufficient to conftitute a title to the 
Tent, it is obvious that the argument ufed in fupport of 
the covenant, equally applies to the reddendum alfo, 
which, like every other claufc contained in the inftru* 
ment, muft be conftrued with reference to the ezifting 
law at die time when the inftrument was framed. Now 
the law direded, that the property-tax ihould be allowed 
by the landlord, notwithftanding any contrads, cove¬ 
nants, and agreements to the contrary; the reddendunty ^ 
therefore, in obedience to that law, though it refervet 
the lent in full, (hall be taken to be fubjed, neverthdefs, 
to fueb dedudioni as the law has created. 


Shepherd 



lit 
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Shepherd Serjt., in reply, cited the words of Lord 
Ellenhorough C. J. in Wigg v. Bhuttlenvorth as in point. 
His Lprdfhip there faid, that the covenant for payment 
of the property-tax ihould have appeared diftindlly to be 
fo interwoven with the covenant for the payment of the 
intereit, as neceflarily to form part of the fame cove¬ 
nant: this, he contended, was precifely the cafe in 
quellion, and therefore Kerrifin v. Coles^ and Mouys v. 
Leaky BT. R. both which cafes were decided on 
the diftin£fion of the covenants being independent, did 
not apply. With refpedl to fe£l:, 195., it was pafled 
only with a view of explaining how far refervations, and 
covenants for payment of rent free of all rates and taxes, 
parliamentary, parochial, or otherwife, ^which arc ufual 
claufes in almoil: every Icafe, both before and Rnce the 
a£t,) fliall be deemed to extend, and was not intended to 
,have the efFe£f now attributed to it, of weakening the 
provihons of the former claufe. 

Cur, adv, vult. 



V, 

Asbott. 


On this day Mansfield G. J. delivered the judgment 
of the Court. After (f ating the cafe, his Lord (hip daid. 
This quedion arifes out of two claufes contained in 
an indenture of demife, dated 25th March 1808, where¬ 
by the Defendant demifed to Jojeph Harbin certain pre- 
mifes for a term of years, yielding and paying therefore 
to thcDefendant, his executors, &c. a yearly rent of 40/. 
clear of land-tax, property-tax, and all other taxes and 
dedu^tons whatfoever; and there was a covenant by the 
leiTce to pay to the Defendant the faid yearly rent of 40/., 
on the days and in the manner the fame was referred to 
be paid as aforefaid, and to pay <he land-tax, property- 
tax, and all other taxes, parliamentary oRotherwife, then, 
or which during the term, Ihould be aflefled on th# pre- 
mifes. And the queiUon is, whether the Plaintiff, who 
is the purchafer of the ground-rent referved by the above 

indenture. 
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indenture, and has paid a depofit upon fuch purchafe, is 
entitled to a return of the depofit, and the expences in¬ 
curred of inveftigating the title, on the ground that the 
ftipuladon contained in the reddettdutn and adopted in the 
covenant, refpe^ting the property-tax, renders both void, 
fo that the Defendant has failed in making good his title 
to the ground-rent; and that queftion depends entirely 
upon the conftru£tion thftt ihall be put on fedions X15 
and 195 of ftat. 46 G. 3. c, 6 ^. Now it was determined 
in Gq/kell v. King, that where there was a demife at a 
rent certain, payable clear of all manner of parliamen¬ 
tary, parochial, and other taxes, rates, aiTefiments, and 
dedu^ions whatfoever, and the lefTee covenanted to pay 
the faid rent in manner tlic fame was therein before 
made payable, and alfo to pay the land-tax, property- 
tax, and all manner of other taxes, &c.; that the latter 
covenant only was void, without aiFc£ling the validity 
of the former, /. e, that the leafe, in all otlier refpcAs, 
except that of the covenant for payment of the property- 
tax, was effectual. In point of fuilantial juilice, though 
not perhaps {tri£tly in point of form, the two cafes are 
fimilar; and upon oonfidering the two feQions of the 
a£t referred to, we arc of opinion that they do not avoid 
the refervation and covenant contained in this leafe for 
the payment of rent, but only fo much of them as ilipu- 
lates for the payment of the rent in full, without allow¬ 
ing the property-tax. The decifion in Gqjkell v. King 
certainly proceeded on a diftin€lion which does not exift 
here, that there was a feparate covenant for payment of 
rent; and perhaps that diiUnflion was founded on a 
conftruftion extremely refined, viz. that the words 
" clear of all manner of parliamentary, parochial, and 
other taxes, rases, afleffments, and deduflions whatfo- 
ever,V which were embodied in that covenant, were not 
meant to include, nor even had any reference to, a de- , 
duflion on account of the property-ux; although, in the 

very 
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very next fentence» the leflee had exprefsly covenanted 
to bear that, as well as all other charges.. But without 
enquiring further whether that conftrudion was the moft 
natural, it is enough fot our decifion to advert to the 
two claufes of the a£l whiph have been relied upon in 
the argument. Now it cannot but be obferved, that, 
although by/ 115. it is enafied that all contraf^s, d>ve- 
nants, and agreements, for payment of any intereft, rent, 
or other annual payment, in full, without allowing fuch 
dedu^ion, Oiall be utterly void ; yet that/195. (which 
is more to the purpofe) ena£ls that no contrail;, cove¬ 
nant, or agreement between landlord and tenant, touch¬ 
ing the payment of taxes, fhall be deemed to extend to 
the duties charged as aforefaid, nor be binding contrary 
to the meaning of that a£^ ; but that all fuch dedu£lions 
and repayments lhall be allowed, notwithftanding fuch 
contrails, covenants, and agreements: it is clear, there¬ 
fore, that, although the Icgiflature ena^ed that all fuch 
contra^s (hould be utterly void, it contemplated, never- 
ythelefs, that they would ilill continue in force for the 
payment of the rent, otherwife the providing for the al¬ 
lowance of the dedu£^ions, notwithftanding fuch* con- 
tra£is, would have been nugatory. We determined the 
other day (u), upon confideration of this a£f, that a co¬ 
venant for the payment of an annuity without dedu£lion 
in refpe£k of the property-tax, was void only quoad the 
dedudlion, but not in Tefpe£% of the payment of the an¬ 
nuity i and that cafe feems to differ from the prefent in 
tlus particular only, that there the deed upon which tiie 
queftion arofe, was executed before the paiSng of the 
: but/ 115. extends as well to contraQs then made, 
as to tboie which (hould be made, and this feem to be 
an additional reafon for the qualified conftruftion which 
we have given to that claufe. Upon the whole, there- 
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Where a bill has 
been loft or frau¬ 
dulently or felo* 
tiioufly obtained 
from the Defend¬ 
ant) the holder 
vrho flies muft 
prove that he 
came to the bill 
upon good con- 
ilderation. 

But the Defend¬ 
ant will not be 
permitted to ob¬ 
ject to the want of 
foch proof) unlefs 
he has given the 
Plaintiff reafon- 
able previous no¬ 
tice) that the Plain¬ 
tiff may come to 
trial prepared to 
prove his con- 
fideration. 


fore, we are of opinion, that this refemtion and core* 
nant are made vend only pro tanto^ as far as they contnfib 
for payment of the rent clear of dedudlion in refped^ of 
property-tax j but that, fubje£t to fuch dedudion, the 
Gcmtrafi is ftili binding, and therefpre the Plamtiff can¬ 
not objefl on this ground to the title of the Defendant. 

• Judgment of nonfuit. (e) 

c 

(e) S5£i^,44o. 


Paterson v. Hardacre. 


^jpniS was an aflion upon a bill of exchange, drawn by 
Hamilton on the Defendant, and by him accepted, 
payable at Hammerjlef%^ and indorfed by the drawer, and 
delivered to the acceptor, who gave it to Jacohsy to get 
difcouutcd, and he gave it for the fame.purpofe to 
liamst ''’^ho embezzled either the bill or the proceeds, and 
yefufed to give any account of either, and being arrefted 
in trover for the bill, and committed to the Marihafiea 
prifon, he cfcaped thence, and had not been fince heard 
of. Ti e bill had no indorfements on it fubfequent to 
thofe which it bore when it was delivered to WiiUams* 
Upon the trial of this caufe, at the London Sittings after 
Hilary term 1811, before Mans^ld C. J*, after proof of 
thefe fafls, the Defendant contended, that the bill having 
been uken from him either by fraud or felony, it was 
incumbent on the PlaindR’ to Ihew, that he came to the 
bill upon good confideiation. Monoid C. J., however, 
thought, the Plaintiff had done enough, in proving the 
hand-writing of the parties to the bill$ and the jufy, 
upon that diredlion, found a verdifl for the Plaintiff. 
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Beji Sexjt.> \xi.EaJier term, had obtained a rule nijt 
to fet afide the verdidt, and enter a nonfuit; againft 
which. 

Lens Serjt., in the fame term (hewed caufe. He con¬ 
tended chat the Plaintiff was entitled to his verdid, 
having proved all that the ordinary courfe of e(lab 4 i(hing 
a primA facie title requires, and that it was not fufficient» 
in order to rebut his title, that the Defendant (hould 
(hew that he had parted from the bill without conGdera- 
tion, unlcfs he could alfo (liew that the bill came to the 
Defendant without confideration, or for an illegal con- 
(ideration, which was not attempted. The bill was 
given to Williams for the very pur^ofe of being dif- 
counted ; and it muft be taken, that after that obje£l: had 
been attained, Williams embezzled the proceeds j but, 
fo far as appears, he parted with the bill for a full value, 
and for a lawful purpofe, and the bill has been ever 
(ince legitimately palling from hand to hand for a full 
and valuable confidcration, and is now in the hands of 
tholb who ought to hold it. This makes the prefent 
cafe even ftronger than that of GratU v. Vaughan^ 3 j?wrr. 
1516., where, though the holder came to the note upon 
good confidcration, yet the note had, at one period, been 
loft 5 or than that of Miller v. Raccy i Burr, 452., for 
there the bill had been acquired by fome one by robbery, 
previous to its coming to the hands of the Plaintiff*. This 
alfo diftinguilhes the prefent cafe from that of Lanufoti v. 
W^ony 4 Efp. N, P. Rep, 56., for there the bill was not 
in the polTelTion of thofe who were entitled to the cuf- 
tody of it; and from Duncan v. Scotty l Cdmph. too, for 
there the making of the bill had been extorted by durefs. 
The Defendant gave no notice that it vras his intention 
to call upon the Plaintiff for proof of the confidcration; 
it was therefore impoilible that the PlaintiffT (hould come 
prepared to prove it; nor did he prove any thing at all 

I 2 tending 
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tending to implicate the holder in the mifcondu£l of 

Befi Serjt., cited the cafe ' of Bees v. herd 

Head/ertf 2 CampS, 574*) where -Lord Ellenboreugb held 
the Plaintiff bound to provey upon what confidcration he 
came ^o a bill, which had been obtained by fraud from 
^ drawer. Here Williams embezzles, not the moneyy 
as is ftated, but, fo far'as appears, the bill itfelf: he 
may have in the firft inftance, taken it with a felonious 
intent. \Heaih J. referred to the cafe of Bete v. Aichles% 
1 Leachi 330., where all the Judges concurred in the 
propriety of his dire^ion to the jury, to inquire whether- 
the prifoner, who obtained the bill under pretence of' 
difcounting it, had done fo with a preconcerted defign 
of dealing it; but obferved that there was no 'Evidence 
of a prior felonious intent in Williams.'\ The event 
proves the previous intent in Williams to be the fame as 
in Aickles, But even in the hniple^ cafe of lofs, con- 
(ideration mud be diewn by the hol((^, as in Lawfon v. 
W^on. In the cafes of Miller v. Race^ and Grant v. 
Vaughan^ there was proof that a valuable confidcration 
had been given by the holder, even in the cafe of notes 
payable to bearer; but there is no evidence of any con- 
fideration paid by the holder for this bill. If it were in 
no cafe neceilary to (hew confidcration, all the banking 
houfes in Louden would be converted into receptacles for 
dolen bills. 


Mansfield C. J., in thecoorfeof the argument, faid, 
it had been over and over again ruled that confidcration 
mud be (hewn. 

Heath J. faid that die law had been lb fettled thefe 
150 years. 


Lawebncb 
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Lawrence J. agreed, and cited Hinton*z cafe, 2Sbow^ 

235. 

Cur, udv, vult, 

Mansfield C. J. now declared the decifion of the 
Court to be, that wherever a Defendant meant to ^avaQ 
himfelf, as a defence againft an a£Uon brought upon a 
bill of exchange, of the circumftance that the bill had 
been loft, or fraudulently obtained, and that the Plaintiff 
had no right to the pofleilion thereof, it was neceflary 
that the Defendant fliould diftin£lly give notice to the 
Plaintiff, that he meant to infill at the trial, that the 
Plaiptiff Ihould prove the confideration upon which he 
received the bill \ and no fuch notice hsrring been given 
in this cafe, the 

Rule muft be difchargedt 
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HABSAcna 


Barrell V . Trussell. 


July 3* 


'T^HIS was an a£lion upon a fpecial agreement. The There muft be 

firft count of the dechration ftated a biU of &le » ^ conBdaa- 
, . . tion for a promue 

under feal, whereby in confideration of 122/. 19/. i„ writing to pay 

6d. to him in hand paid by the Plaintiff, had granted and the debt of ano- 

fold to the Plaintiff certain goods therein particularized, ^w*pro- 

as being in a meffuage then in Abbot's occupation, to hold mife. 

the fame to the Plaintiff, his executors, &c. without ac- . ^ count 

ring that J.yf. 

count to Abboti or any other perfon, fo that neither Abbott niade a bill of ftle 
his executors, &c. nor any other perfon for him, or in 8*^ 
his name, any legal title, intereft, or demand, of, in, or gderationofadebt 
to the fame, ought to claim at any time thereafter; but of 11a/. i9j.> due 
from all a£lion, right, claim, &c. Ihould be wholly barred [hat 

the Plaintiff being 

about to fell the goods in (atisfaAion of his debt, the Defendant undertook to pay him 
t%%l. 19J. if he would forbear to fell, does not Ihew with fufficient diftindlnefs that 
this is a promife to pay the debt of another, lb at to bring the cafe within the ftatule 
of frauds. 

I 2 and 
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and excluded by that deed, with general warrantyi it 
then averred that the Plaintiff had taken poffelGon, and 
was about to fell the goods; and in confideration that 
the Plaintiff, at the Defendant's requeft, would give up 
and relinquilh pollelfion of, ^nd not fell the goodsi the 
Defendant undertook to pay the Plaintiff 122/. ip/* 
being the amount .of two bills of exchange, for looA, and 
% 7 ,L ipj. 6^., drawn by Ahbat upon at three 

months date, and falling due in April then next, (which 
bills had been given for the confideration of the faid bill 
of falc,) when the fame fhould become payable: that the 
Plaintiff, in confideration thereof, forbore to fell, but 
that the Defendant, after the bills became due, refufed 
to pay the Plaintiff the 122/. ipr. 6d., and the Plaintiff 
had failed to receive any benefit from his bill of fale. 
The fecond count ffated, that in confideration that the 
Plaintiff, at the Defendant's requefl, would relinquifh the 
poffefBon of certain goods, which had been before then 
granted and fold to him by Abbott by a bill of fale, made 
in confideration of 122/. jgs. 6 d. due and owing by 
Abbot to the Plaintiff, and which goods he was then about 
to fell in fatisfa£lion of his debt, the Defendant under¬ 
took to pay him 122/. 19/. 6 d. in April then next. He 
then averred, ^at he relliiquifhed poffefliou of, and did 
not fell the goods, and averred a breach by non-payment 
in April, The third count ftated, that in confideration 
that the Plaintiff, at the Defendant’s requeft, had relin- 
quifhed poffeffion of certain goods before then fold by 
Abbot to the Plaintiff, by a bill of fale, in confideration of 
a debt of 122/. ip/. 6 d, before then due by Abbot to the 
Plaintiff^ and which goods the Plaintiff had been about 
to fell in fatisfa£Iion of his debt, the Plaintiff undertook 
to pay him 122/. igs, 6 d. on requefi. Upon the trial of 
this caufe at the Chelmsford fpring aflizes 18ii, before 
Heath J., an au£):ioneer was examined who had received 
infi;ru£lions from the Plaintiff to fell the goods in quef- 

tion. 
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tionf of which the Plaintiff had taken pofleffion under a 
bill of fale proved to have been executedi and Conr«fpond> 
ing with the allegations in the firfl; count $ and this wit- 
nefs produced a paper, not ftamped, nor iigned by the 
Defendant, but which had in his prefence been agreed to 
by the Defendant, who was the landlord of the houfe 
wherein Abbot lived, and the goods were j and in ^hich 
paper it was ftipulated, that if the Plaintiff would forbear 
to fell, the Defendant would pay him in Apr// then fol¬ 
lowing the fum of laa/. ipx. 6</. The fale was poft* 
poned, hut the Defendant being applied to for her figna- 
ture to the paper, refufed to fign it. For the Defendant 
it was objeded, that the Plaintiff could not recover in 
this a£lion, upon two grounds, firft, becaufe this was an 
undertaking to pay the debt of another, and there was 
no fignature of the party to be charged, which was ne» 
ceflary to fatisfy the ftatute of frauds; fecondly, tha^^ 
the terms of the agreement having been reduced to 
writing, required an agreement ftamp to be affixed, be¬ 
fore it could be given in evidence. Hoath J. faved both 
points, fubje£l: to which, the jury found a verdi£l; for 
the Plaintiff. 


up 


i8f r. 
Barshx 


V. 

TauauKt* 


$t>epherd m EaJ/er term i8il accordingly ob¬ 
tained a rule niji to let afide the verdi^ and enter a non# 
. fuit; againft which 

R^Serjt. in this term fliewed caufe. He contended, 
firft, that this was not a contra^k to pay the debt of an¬ 
other, becaufe fuch a contra^ to pay the debt of another, 
as is within the meaning of the ftatute,was confined to pro- 
mifes made without confideration. But here was a com> 
fideration direflly moving to the Defendant from the 
Plaintiff, in his forbearance to fell the goods at her re- 
^ueftt He founded himfelf upon Lord EllenborougEs 

I 4 judgment 
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IS* 


judgment in Ca/iUng ▼. Aubert, a 335. The Plabi* 
tiff*8 giving up the poffeffion of the goods^ was lixch a 
confideration as took the cafe, as well out of the words« 
as out of the meaning of the ftatute. He referred to 
the cafes of Tmlw/on v.Gilif 330. Wtllianu^^ 
Leper^ 3 Burr, x886. Read v. i Wilf, 304. 

Hei&tch V. MilUf 3 EJp, 86. 

Shepherd, in fupport of his rule, contended that this 
cafe was widiin the meaning of the ftatute of frauds. 
The circumftance of there being a good confideration did 
not take it out of the ftatute. The cafes which had been 
held not to come within the ftatute, were cafes where 
the parties promifing had for the conllderation of their 
promife, a benefit .which they did not before poffefs, ac¬ 
cruing immediately and directly to themfelves by means 
of that promife. But this is (imilar to the ordinary cafe 
of a promife to pay the debt of a third perfon made in 
confideration of the Plaintiff forbearing to fue the debtor, 
which, as it has often been held, is not fuch a new con¬ 
fideration as takes the cafe out of the ftatute; for the 
debt from Ahhot ftill remained; the Plaintiff’s right 
under the bill of fale ftill remained} he might fell at 
any future day, notwithftanding the bills of exchange 
ftill remained as before. Tins forbearance to feU, gave 
no property, right, or benefit to the Defendant \ it is 
not equivalent to a delivery over of the goods to her, 
and is therefore diftinguifliable from Holditch v. Mills, 
in wluch the party promifing made himfelf the principal, 
and from Williams v. Leper, in which Lsper acquired a 
benefit moving to himfelf. [Heath J. There was a de¬ 
triment moving to the Plaintiff, ’which is a good con¬ 
fideration, for in confequehce of his forbearance, th efe 
goods were afterwards taken and fold under an execution 
ai^unft AbbU,'} 

The 
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The Court obferved^ that in all cafes^ to make any 
promife valid, whether to pay the debt of another, or to 
do any thing elfe, there muft be a confideration for 
it« whether it be in writing or not in writings to 
make a promife to pay the debt of another binding, 
it muft be in writing, as well as made upon good 
confideration. {a) • 

Cur. adv. vulU 

Upon a fubfequent day Man^eld C, J. infpedled the 
ifliie, and adverted to the confideration for the bill of 
fale, therein ftatcd, viz, bills given by the vendor, which 
he thought rendered the tranfa£lion unintelligible. 
The fecond count was that which gave the tranfa£Iion 
the afpeA moft nearly approaching to a mortgage, but 
none of them clearly (hewed it. 

Upon this day he delivered the opinion of the Court# 
The bill of fale, as ftated in the declaration, is abfolute, 
with no reference to any agreement for redemption: it 
is to be without any account to be rendered by the pur- 
chafer: it ought not therefore to be confidered as a 
pledge, becaufe if it were a pledge, the furplus money, 
if any were produced by the fale above the laa/. 19/., 
muft be returned. But the party in poflefiion of this 
bill of fale being about to fell, and the bill of fale con¬ 
taining no other reference to any debt of ji^ht to the 
Plaintiff, except mention of thofe bills, nor any thing 
appearing on the declaration to (hew ^at the Plaintiff 
b fuing on a promife for the debt of another, what is 
this but the cafe of a man, who having the abfolute 
uncontrolled power of felling goods, refnuns upomthe 
requeft of another. Tins is not then a promife to pay 
. the debt of another. It may be, that the Defendant 
did not go into evidence of the whole cafe, ^nd that (he 

(a) Bann v. Hugbeet Dorn, Proc. 7 T. ft. ^50. u, 

might 
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CASES IN TRINITY TERM, &c. 

might hare prored that the bill ci fale vras intended 
merely as a mortgage, but the parties have not done 
that: and therefore the argument on the ftatute of frauds 
does not at all arife; for upon this declaration and the 
imperfect evidence given at the trial, and now before the 
Court, there is nothing to fhew it is an undertaking to 
pay the debt of another. ^ 

Rule difcharged. 


PROMOTIONS. 

IN this term Mr. Serjt. PeektueJl received the per* 
million of the Priacc Regent to bear the name of 
being the name of his maternal grandfather. 

In this term died John Williams Efq., Seijeant at 
Law} a gentleman.whofe deep and extenfive learning, 
laborious refearch, acute reafoning, found judgment, and 
aflive zeal for the interefts of his clients, had defervedly 
obtained for him a very high reputation in his pro* 
feffion. 


£ND OF TRINITY TKRU. 
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AND 

EXCHEQUER-CHAMBER, 

IN 

Michaelmas Term, 

In the Fifty-fecond Year of the Reign of Geoege HI. 


Price and Others v* Noble and Another. 


Nov* 


SSUMPSIT. The declaration ftated, that in con- 
fidcration that the Plaintiffs, at the requell of the 
Defendants, had taken on board of their ihip, called the 
BrotberSi at Bahian certain goods of the Defendants, to 
be conveyed in and on board of that ihip on a voyage 
from Bahia to Malta^ the Defendants undertook to con* 
tribute and pay their jull lliare in refpe^l of the faid 
goods, of any average lofs that might arife or happen to 
the (hip or her tackle, apparel, or furniture, during 
the voyage j and the Plaintiffs averred that an average 
lufs arofc and happened to the faid (hip, her tackle, ap¬ 
parel. 


The owners of 
a (hip's cargo are 
liable to contribu¬ 
tion, for (hip's 
(lores necelGurily 
thrown overboud,. 
after a veflel was 
captured, and 
while (he was in 
the hands of an 
enemy. 

The accident of 
an owner having 
effetSled an infur- 
rance, does not 
a(re£l his right to 
recover general 
average. 
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p«el, and furniturey at Londm^ &c.» and that the De* 
fendants fliare of die faid average in refped of the faid 
goods, amounted to 700/., whereof the Defendants had 
notice. Another count ftated, that the Defendants were 
indebted to the Plaintiffs in 700/., for average, before 
thatidme due from the Defendants to the Plaintiffs, for 
and in refpef^ of certain goods, before that time carried 
and conveyed in and on board of a certain fliip of die 
Plaintiffs, in a certain other voyage from Bahia to Maha^ 
at the requeft of the Defendants, during which voyage a 
certain general average arofe and happened to the Plaint- 
tiffs* ffiip, at London, Upon the trial of this caufe at 
Gidtdbmtly at the fittings after laft Trinity term, before 
MansjiehlQ,^,^^ was proved that the (hip Brothers^ 
which was the property of the Plaintiffs, with a cargo of 
fugar, tobacco, and hides on board, the property of the 
Defendants, bound from Bahia to Gibraltar or Makay 
was, on her voyage, taken by a French privateer, which 
took out of her the captain and crew, except the mate 
and two of her men, and put on board her a French prize- 
mailer and part of the privateer*8 crew, who lhaped their 
courfe for the port oi Marfnlles s and a ftorm arifing, 
they threw overboard, for the neceffary prefervation of 
the ihip, and with the affiftance and approbation of the 
mate, whom they called to their aid in navigating the 
veffel, the guns, two anchors, two cables, and other 
ilores from the middle deck. On the following day the 
ihip was re-taken by the mate, with the alfiilance of 
fome Italians in the Frenchman's fervice, and was carried 
into Gibraltar, The jury, under the dire£lion of Manf» 
jield C J., found a vefdifl for the Plaintiffs, fubje^l to the 
queilion, whether, under the circumftances, he was en¬ 
titled to recover. 

On this day Shepherd Serjt. moved to fet afide 
verdi^ and enter a nonfuit, upon the ground that the 

throwing 
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throwing overboard the guns and (tores while the veflel 
was in the enemy’s pofledionyOonAituled alofs for which 
the underwriters were liable, but the owners of the cargo 
were not. As foon as the (hip was taken, there was a 
total lofs; upon the re<oapture, the underwriters ceafed 
to be liable for a total lofs, l>ut continued liable for a 
partial lofs. They were liable for all the diminutiou of 
value wMch happened to the (hip while 0ie was in the 
cuftody of the enemy, and they being liable to the mailer, 
he could not refort to the freighters for contribution. 
Befides, it was not a damage within the true meaning of 
a general average. Every perfon who puts goods on 
board a (hip, tacitly contrafls to intruft their fafety to 
die difcretion of tlie mailer of the (hip, and to abide by * 
his judgment of the necedity of facrificiAg a part of the 
(hip or cargo for the prefervation of the reft, and, in cafe 
of fuch necedity, to contribute accordingly: but the fa- 
crifice in this cafe made is not dilated by the mafter 
and mariners of the ihip, but by ftrangers, to whom 
the refpe^ive owners of (hip and cargo have never dele¬ 
gated the like difcretion. It is by no means clear, that 
If the Britip) mariners had retained the management of 
the vedel, thefe articles would have been thrown over¬ 
board ; and if goods are thrown overboard by a grofs 
error, and when the facrifice was wholly unneceiTary for 
any purpofe of the (hip’s prefervation, the owner of 
the facrificed goods cannot recover contribution, but 
muft feek his remedy againft thofe who occadoned his 
lofs. 




i8ii. 


Fmca 
w. ^ 


Nobl& 


It 


Mansfield C. J. What has been urged refpefling 
the underwriters can make no difference in the liability 
of the Defendants. The queftion, then, merely is, whe¬ 
ther a part of the goods being thrown over for the bene¬ 
fit of the proprietors of the refidue, the owners of the 
part that is loft, (hall not have contribution againft them. 

Whatever 





ll^Wiiei^^ MM igie^^M ^^KHtiill^ 

'^s^'over, fSisI' is sot ^is ^eife | ibr^' iDoldiig loa ^ 
ItftimoBjr of die tnat^ 1 fee> dutt biff ei^nsffioii ism. 


^ IP> met with had weather, aod w«re obliged to throw 
diefe articles overboard. It was neceflary to do it. I 


' diomld sot hate thrown the ftores overboard if J could 


hate got at the cargo, it was necefiary to the preferving 
our lives.** "So it feems, that the French had fo much 


better an opinion of the judgment of the mate, than of 
dieirown, that they confulted him, and intruded him 
with the navigation, and the ftores feem to have been 
thrown over by his own individual diref^ion. I think, 
‘ therefore, that the verdift is right. 


Heath J. The property was not altered by the cap¬ 
ture i there was a Jpes recuperandiy and the property ftill 
remained in the former owners, as no condemnation had 
taken place. The law of average and contribution 
had cxided for ages before the practice of infurance was 
known. 

Rule refufed. 


Smith and Others v» Scott. 

A lofi occafion- IS ^^s an a£iion upon a policy of infurance upon 
ronnin^d^^he and Merlirty at and from the bay 

fliip infured, of Honduras to their port or ports of difeharge in Great 
through grofs neg- and a lofs was averred to have happened to the 

by perils of the fea. Helena by the circumdance, that while the was proceed¬ 
ing on her voyage, a certain other ihip on the high Teas, 
by and through the force of the winds and waves, was car¬ 
ried and failed againd the Heletuxy without any negle£); or 
default of the perfons on board the Helena, and the Helena 
became lod and dranded by the perils of the Teas; Upon 

the 


IK m. Hlf 

4eti^«l’iiMeaii&9ittiie£MiiSpK Skibgi 
tm t«if« hOmMmifM C l^the cvideaee was, 
tliat a ihip named the Marga/rtt van ifoul of the 
Ilf the grofleft negled % for when, upon the (hock being deem 
given, fome of the Hektuf% crew went on board the 
Margaret^ they found only one man on the deck, and he 
was afleep. Hereupon it was objeded by the counfel 
for the Defendant, that the ocCafion of the injury was 
not the perils of the feas, but the grofs negligence of 
the crew of the Margaret, and that this was a fatal va¬ 
riance from the lofs averred. The jury, however, found 
a verdict for the Plaintiff, fubjeft to this point, which 
the Chief Juilice referred. 

Accordingly, Lens Serjt., on this day moved for a rule 
nifi to fet afide the verdidf and enter a nonfuit, adding, 
that the Plaintiff had his remedy againft the owners of 
the Margaret* 

Mansfield C. J. I do not know how to make this 
out not to be a peril of the fea. What drove the Mar-‘ 
garet againft the Helena f the fea! What was the caufe 
tliat the crew of the Margaret did not prevent her from 
running againft the other, their grofs and culpable 
negligence ? but ftill the fea did the mifehief. It is 
reafonable enough that the Plaintiffs (hould permit the 
Defendant to ufe their names as Plaintiffs againft die 
owners or crew of the Margaret, fo as to recover what¬ 
ever the Plaintiffs would be entitled to as againft the 
Margaret, and to apply it in diminution of their lofs; 
but it would lead to endlefs difeuftion, if it were re¬ 
quired that no caufe except the caufe of lofs alleged in 
the declaration (hould be conducive to the lofs. 

Heath J. If this dofkrlnc were to prevail, it might 
go ftUl further, and it might be cmitended, that if a 

mafter 
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tn* 
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mafttr condufts his (hip fo unlkil^lj as to run it on a 
rocky ihat is not a peril of the feay but a peril of the un* 
ikiUulaefs of tlic mafter. 

Rule refufed* 


Nav, 9* 

If an agreement 
be made» to let 
premifea fo loqig aa 
both parties tike» 
and referving a 
compenfation» ac> 
cruing de die in 
dietth and not re¬ 
ferable to a yeary 
or any aliquot part 
part id a year, it 
does not create a 
holding from year 
to yeary but z 
nancy at willy 
lIndUy lb called* 

And though the 
tenant has ex¬ 
pended money on 
the improvement 
of the premil^ 
diat does not give 
him a tenn to 
hold until he is 
nideflomfiedM 


Richardson v» Lanoridoe. 

'JpRESPASS for breaking and entering a ftable of the 
Plaintiffy and breaking to pieces the doors and 
locksy and tearing downy damaging, and destroying the 
bins, troughs, and mangers of the Plaintiff, and locking 
up the ftable, and expelling the Defendant from his pof- 
felfion. The Dehmdant pleaded, firft, not guilty $ fe« 
condly, that R, Croftley, being feifed in fee of the pre- 
mifes by indenture demifed to the Defendant, among 
other things, the ftable, for a term of 21 years yet un- 
expired, by ^rtue whereof the Defendant entered and 
was poffeffed, and by reafon of fuch poffeifion juftified 
the ads complained of in the declaration. The Plundff 
confeifing the feifin of Crofsliyi and the leafe to the De« 
fendant, replied, that the Defendant afterwards, and dur¬ 
ing the faid term of 2i years, demifed to dre Plaintiff the 
faid ftable with the appurtenances, to hold to the Plain¬ 
tiff during a certain term, that is to fay, for fo long a 
rime as they, the Plaintiff and the Defendant, Ihould re- 
fpedirely pleafe, the Plaintiff rendering to the Defend¬ 
ant a certain compenfation between them in that behalf 
agreed upon for the fame, by virtue of which demife the 
Plainriff entered and was poffefled, until the Defendajb 
afiberwards and during the continuance of the faid term^ and 
mteref if the Piainri^ therein of his own wrong com¬ 
mitted the faid fevrral trefpalles. The Defendant, ap-' 
prehending that the demife laid in the plea was deferip- 
rive of a holding from year to year, inftead of rejoining 
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that he had determined hia will, rejoined, that he did not 181 x. 

dunife die faid ft able to the Plaintiff in manner* and form 
as the Plaintiff had alleged, and tendered iffue thereon, 
in which the Plaintiff joined. Upon the trial of this Lanoiuixzb. 
caufe, at Utic Maidjione fummer aiHaes i8ii, before 
Lord Ellenborough C. J., th(f evidence was, that the De¬ 
fendant Having taken a leafe of a clofe of land, and l^uilt 
a died therein, in Auguji 1810 iet the fame by parol to 
the Plaintiff, who was a carrier, upon an agreement made 
without any reference to t^me, that the Plaintiff Ihould 
convert it into a ftable, and that the Defendant Ihould 
have all the dung made by the Plaintiff’s horfes. The 
Plaintiff, after having for fomc time occupied it in its 
original ftate, laid out about lix pounds in putting up a 
^ack and manger, and converting the building to a ftable: 
about the end of the following April the Defendant re- 
quefted him to leave the premifes, and upon his refusing 
to do it till he could fuit himfelf elfewhere, the Defend- ' 
ant, in the Plaintiff’s abfence, and without having givell 
him any written notice to quit, forced open the door, took 
‘down the rack and manger, and carried it out of the ftable, 
and took and ufed the manure which had been made upon 
the premifes during the Plaintiff’s occupation of them, and 
which was of confiderable value. The Defendant’s coun- 
fel contended, that the evidence proved a ftrifl: tenancy at 
will, (which, though it made good the Defendant’s cafe, 
the Plaintiff by his replication himfelf alleged, and the 
Defendant by his rejoinder denied,) and' that therefore 
the Defendant was entitled at any time to determine his 
will, and to enter upon the premifes and refume the 
pofleflion when he pleafed, without any notice to quitl 
The^ counfel for the Plaintiff contended that this muft 
be a yearly holding, or tliat at all events the Def^dant 
having put the Plaintiff into poffeflion, and fuffered him 
to contra£^ an expence, by erefltng a rack and manger, 
could not countermand the pqrmiffion at lus pleafare $ 
upon the fame principle on which, in the cafe of Winter 
VoL IV. K V. Broek- 
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y.Brochwellt it was held, that a licence once 

executed, if it be to a thing whereby the party incurs ex- 
pence, cannot be revoked, unlefs the grantor tenders to the 
grantee all the expence which he has incurred in executing 
thelicence. 'LoxA.Ellenborottgh C. J. thought that the demifa 
being, fo long as each party ihould refpedlively pleafe, war¬ 
ranted the Defendant in putting an end to the holding 
when he pleafed, and in evicting the tenant without any 
notice: whereupon the Plaintiff, either not advert¬ 
ing to the terms of his iffue, or probably fearing that 
though he had literally proved his iffue, and tvas en¬ 
titled to a verdi€f thereon, the Defendant would be 
entitled to judgment non oyiante veredicio^ fubmitted to 
a nonfuit. 

Bfji Serjt., on "this day moved for a rule nyi to fet 
afide the nonfuit and have a new trial. He firff con¬ 
tended that there was at this day no fuch effate polTible 
in law as a (tridl: tenancy at will; where no longer term 
was defined, all was tenancy from year to year. At all 
events the taking of the dung was equivalent to an ac¬ 
ceptance of rent; and after an acceptance of rent, a half- 
year’s notice to quit was neceffary. Doe ex dem* Bhore 
T. Porter^ 3 Jl J?. i 6 » Lord Kenyon C. J. fays, “ The te¬ 
nancy from year to year fucceeded to the old tenancy at 
will, which was attended with many inconveniencics. And 
in order to obviate them the Courts very earlyraifed an im¬ 
plied contradk for a year, and added that the tenant could 
not be removed at the end of the year, without receiving fix 
months previous notice.” Right, on the Demife of Cutting, 
T. Darby, i T*R. 163., BuUer J. « The reafon is (of 
the rule of law, which conftrues what was formerly a te¬ 
nancy at will of lands into a tenancy from year to year,) 
« that the agreement is a letting for a year at an annual 
reiU; : then if the parties confent to go on after that 
time^ it is a letting from year to year.” And again, ** the 

7 moment 
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moment the year began, the Defendant had a right to 
hold to the end of that year; therefore thete iheuld 
have been half a year’s notice to quit before the end 

of the term.” He alfo referred to the cafe of Winter 
V. Brockwelly and urged that at leaft, the tenant hav¬ 
ing eredled the rack and manger at a confiderable ex¬ 
pence, was entitled to a term long enough to indem¬ 
nify him. • 

Mansfield C. J. That cafe has not the flighted: re- 
femblance to the prefent cafe. You muit find fome a£]: 
of parliament, or fbme decilion of the Courts, that two 
perfons cannot agree to make a tenancy at will. But it 
is a maxim, that medus et conventio vincunt legem. Have 
you any cafe udierc the Courts have declared that there 
muff be a tenancy from year to year, the parties having 
cxprefsly agreed that the holding fliall be fo long* as both 
parties plcafe ? and of that there is evidence here: you 
fay that Lord Ellenborougb was of opinion that the evi¬ 
dence did not prove a tenancy for a year: the nonfuit 
then muft have proceeded on the ground that there was 
fuch an agreement as the Plaintiff has himfelf Hated. 
Here you fpeak, all along, of an indefinite agreement. 
If there were a general letting at a yearly rent; though 
payable half-yearly, or quarterly, and though nothing 
were faid about the duration of thcteiln,it is an implied 
letting from year to year. But if two parties agree that 
the one lhall let, and the other fliall hold, fo long as 
both parties plcafe, that is a holding at will, and there 
is nothing to hinder parties from making fuclx an 
agreement. 

Heath J. I am of the fame opinion. It is faid that 
an indefinite hiring of a fervant is an hiring for a year, 
but thofe cafes do not apply. That prefumption is 
founded upon the univerfal cuilom of hiring fervants at 

K ^ ' flatute 


i8ii. 


Richawmon 

V. 
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1811* ftatute fairs, which is ufually for a year (a). There is 
no cuftom that if a man lets premifes to another he ihall 

t». let them for a year. 

L4K0BIDQEr 


Chambre J. denied the propofition, that at this 
day there is no fuch thing as a tenancy at will: the 
takiftg of the dung by the landlord gave the tenant no 
term in the premifes. Surely the didinftion has been a 
thoufand times taken: a mere general letting is a letting 
at will: if the leflbr accepts yearly rent, or rent meafured 
by any aliquot part of a year^ the Courts have faid, that 
is evidence of a taking for a year. That is the old law, 
and I know not how it has ever come to be changed. 
The Courts have a great inclination to make every te¬ 
nancy a holding (from year to year, if tlicy can find 
any foundation for it, but in this cafe there is none 
fuch. • 

The Court refufed the rule. 

(a) By fiat. 5 Eliz. c. 4. / 3. employed in tradetarecompdDlable 
** No peifon Ihall be retained or to be retained to ferve Aa huf. 
hired to work for any lels time bandry by the year: probably 
than a year,*’ In any one of thirty the praAicey which is weihfoand. 
trades therein mentioned; and ed in pbyfical caufes, depending 
by7., the perfons therein de- on the revolution of leaTons* was 
feribedy being neady all who are current long before this fiatute. 
net either independent, or already 

n 


Nov* 9. 


Waring v. Bowles. 


If the attefiing "^AUGHAN Serjt. moved to enter up judgment upon 
foun?to^make ^ warrant of attorney without producing an 

fidavit of the exe- affidavit made by the atteiting witnefs of the execution 
cution of a warrant t||ejeof, upon an allegation that diligent inquiry had been 

atto^n^wim^ witnefs, and that he could not be found, 

mufi be accounted 

f<»by affidavit before the Court vdU admit fecondary evidence. 

A The 
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The Court held that it would he more fatisfa^Iory if the 
PlaintiiF’s affidavit had defcribed the particular fearch 
that had been made for'the witnefsj and where he had 
been laft feen or known to refide^ and when he was laft 
heard of, and what endeavours had been made to find 
him; and for want of fuch particularity, they for the 
prefent , 

, Refufed the rule. 




i8ix. 

' — 
Warimo 


V. 

Bowuab 


Grote V. Milne. 


Nov. XI. 


'J*'ROVER, and after verdift for the PlalntlfF, fub- The owner of a 

jedt to a dedudiion for certain charges to be 

1 * • 1 r f I n 4 • . OWnCT of the CST- 

afcertained out of court, Shepherd Serjt. m TnnOj go fanaioning a 
term laft obtained a rule niji to refer it to .the protho- pledge by his part- 

notary to afcertain the amount of the freight of the goods ^ v ^ 

for which the adiion was brought, and that fuch amount figned for the de¬ 
might be dedud^ed from the amount of the verdift. sooda 

, . « , , ^ 1 . 1.0” payment of 

His affidavits ftated that Caffihs and Co. Ihipped the freight, pledges 

cargo, which was configned to Rohenfon and Steini the goods and the 
who were partners of Fattrfmi from Palermo^ on board 

^ togCuiCT) unlcls 

a velTel the foie property of Paterfin s Rchertfin and the freight be ex- 

Sieiftf in order to raife money, as well for Paier/on*s to be «x- 

ufe as for their own, pledged Ae cargo to the Plalntiffis, 
and indorfed the bill of lading to them. Paterfon ratified 
their a£l. Paterfon and Co. afterwards became bankrupts, 
and Paterfon indorfed another bill of lading to the De¬ 
fendants, who were the fequeftrators of his own eilate, 
and the mailer delivered Ae cargo to them without pay¬ 
ing freight. The verdifk comprifed Ae whole value of 
the cargo without any dedu£^ion for freight. Sbipherd 
contended that as Paterfon would have been entitled to 
withhold delivery of the cargo, till he had received his 
freight, and was ilill entitled to his freight in account as 

R 3 againft 
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againft Rchertjon and ^tariy his fequeftrators had a right 
to deduct the amount out of the value of the cargo. 

SloJJht Serjt. in the lafl: term and tliis, (hewed caufe 
againft the rule. He agreed,* that in trover the Plain¬ 
tiffs ^^ere entitled to recover only tlie value of the goods, 
taken in fuch ftate as the Defendant had obtained them, 
and that if they had not been obtained without paying 
freight, the Defendants would have been entitled to a 
dedu£tion of the freight as well as of the other charges 
which they had paid; but that as the Defendants 
had actually paid no freight, they had no right to that 
deduction. 

C 

Shepherd, control The bill of lading is deliverable to 
the confignees, he or they paying freight. Rohertfon and 
Stein could not have taken the goods out of the veffel 
without paying freight, if infifted on. That charge ap¬ 
pears on the face of the bill of lading, fo that the pawnee 
had notice, and took it fubjedi thereto. The indorfe-^ 
ment purports only to convey to the Plaintiffs the right 
to the goods fubjeA to payment of freight, mid it is a 
common pra^ice to pledge the goods to one perfon, and 
the freight to another. 

Per Curiam. There would be weight in the argu¬ 
ment, if the (hip had belonged to any other perfon: but 
the (hip, as well as the cargOi being Pater/on*s own, 
the freight was in his power to pledge, and he muft 
be taken to have pledged the freight along with the 
cargo. 


Rule difeharged. 
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Hogo V, Graham. ' 


»3S 


X 81 X* 


Ntfv, x»t 


^HEPHERD Serjt. moved that the prothonotary 
might TcvieVir his taxation of cods in thii cafe. * Tlie 
B^lion was for goods fold an^ delivered, and work and 
labour, againd the Defendant as adminidrator, who 
pleaded non ajfumpjiti and plene adminifiravit* The Plain¬ 
tiff joined both ilfucs, without adding a prayer for judg¬ 
ment of aifets qttando aeciderint. The caufe being re¬ 
ferred, with the ufual dipulation that the cods of the 
caufe fhould abide the event, the arbitrator awarded a 
verdi£f on the fird idue for tlic Plaintiff, and on the fe- 
cond for the Defendant. The prothonotary had taxed 
cods for the Plaintiff on.the drd iffue, and for the De¬ 


Upon the pleas 
of non ajjumpfit 
and plene adm> 
niflravitt the 
Plaintiff joined 
iffue, and omitted 
to pray judgment 
of affets quando. 
The firll iffue 
being found for 
the Fbintiff, 
and the fecond 
for the Defendant, 
the Defendant is 
entitled to the 
pojiea and genend 
coffs. 


fendant upon the fecond. Shepherd contended, that the 
fecond iffue, being a full bar to the whole a£fion, the 
Defendant was entitled to full cods of the a^ion, de- 


du^liiig only fuch cods as he had incurred in profe- 
cuting his plea of non ajfumpjity on which he had failed ; 
but that the Plaintiff was by no means entitled to recover 
any cods. Cockfon v. Drinkwatetf 2 Tidd, Pr. 967. 
lib edit, cited in hindJJey v. Ruffell^ i%E. 232. The 
latter cafe is didin£f from this, becaufe there was a 


prayer of judgment of affets quando acciderint^ fo that the 
iffue found for the Defendant ou the p{ene admin\firavit,% 
was no bar to that a^ion* 


Onjlow Serjt. (hewed caufe in the drd indance, againd 
this rule. The Defendant having pleaded non ajjumpftty 
the Plaintiff was compelled to go to trial upon that iffue, 
and having fucceeded thereon, is entitled to his cods 
thereof. The plea of non ajjumpjit was wholly unneceir 
fary to the defence, which niiglit have red.ed with fuH;- 
, K 4 cient 
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ci«itt {ecuiity on the complete admioiftration of the 
funds. 

The Court compared this to the ordinary cafe of tref* 
pafS| .where upon not guilty pleaded, and alfo a jullifica* 
tion, if the latter is found for the Defendant, he is en« 
titled*to his general co{ls,^and held, that the Defendant 
in this cafe was alfo entitled to the pojleay and to his ge« 
neral cods. 

Rule ahfolute. 


Guay and Another v. Lloyd. 

t 

It is illegal to '^HIS was an aftion upon one of fcveral policies of 
• export manufdc- aflurance, effected on the 17th of OSioher 1810, at 

of^ ifland of Franee, 

the Cape of Good or the ifland of Rodrigue y and back to the Cafe of Good 
Hope to any port jj^pg {^ould the expeditivon not fucceed fo as to land her 

in his majelly^s cargo, upon the (hip called the Maria or Alexander^ and 
po^ffion, under goods, valued, (fo far as regarded this policy,) at 1200/., 
^5, beginning the adventure upon the goods from the load- 

operation of that ing thereof on board from the Cape of Good Hope^ or 
aft fufpended by jjiey might be. The Plaintiff averred a lofs by 

ci! of lith April hoftile capture in the courfe of the voyage. Upon the 
1809 or ift Oclo- trial of tfjjj caufe at Guildhally at the fittings after Eafer 
term i8fi, \>efoTB MansfeldC,Z,y die fubfcription, in- 
tcreft, loading, and capture, were proved} and a licence 
from the Briiifli governor of the Cape ofGoodHope^ re¬ 
citing that the governor deemed it highly expedient that 
every pofBble afnflance, fuccour, and comfort ihould be 
forthwith afforded to the troops of his majefty and the 
Eaf India Company there employed on a particular fer- 
vice, and authorizing the fchooner Alexander to proceed 
to the rflands of Rodrigue and Bourbon, or fneh of them 
«is might be actually at the time in the poflieflion of die 

forces 
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V. 

CRAHAItr. 


Nov, 13. 



<37 


ZN Tn FiFrT<* 8 iu:oi 7 D Yxar ^ GEORGE III. 


forces aforefaid, with a cargo of fpirits, wines, and por¬ 
ter, oilmen’s and grocer’s ftores, hofiery, haberdalhery, 
hats, boots, Ihoes, clothes, earthen and glafs wares j 
and after delivering the fame at the ifland or illands, 
to return with a cargo of fuch articles for colonial 
confumption as the then Britijb government of thofe 
illands would permit, and wlych (hould not interfere 
with the articles then already imported or intended to be 
imported by the India Company. An agent of that 
Company refident at the Cape of Good Hopey by writing 
on the fame inftrument, on behalf of the Company, li* 
cenfed the Alexander to proceed to tlie Eafwardy as 
fpecified in the above licence,” (not exprelling any limi* 
tation as to the articles to be carried E^wardy) and to 
return with a cargo of coffee, fugar, rum, cotton, or rice, 
the produce of the iiland of Bourbon or Rodriguoy pro¬ 
vided the licence of the governor of the iiland Ihould be 
had. The cargo (hipped was of the defeription men¬ 
tioned in the governor’s licence, and was of the value 
of nearly 9000/.; but in addition thereto were (hipped 
two cafes containing twelve military faddles, and a few 
dozens of knives and forks, and pewter plates, articles 
which would be ufeful to the troops, and which did not 
together exceed in yalue 100/. But the whole caigo 
conlifted of articles of Britijb manufacture which had 
been previoully sported from England to the Cape* It' 
was objected for the Defen'dant, that the policy was va¬ 
cated by the illegality of this adventure, iirft, becaufe the 
adventure was not confined to the fort of goods fpecified 
in the licence; next, becaufe it was a breach of the mo¬ 
nopoly of the Eijl India Company; and next, becaufe it 
was a violation of the navigation ad, 15 Car, 2, c, 7. f, 6. 
For the Plaintiff it was contended, that it was legalized 
by the ftatute 49 G, 3. c. 17. and by his majefty’s order 
in council of the 12th April 1809. The j^ry found a 

verdict 
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iSit. terdiffc for the PlaintilF, fubjfcft to liberty ret^rved to 
^ die Defendant to move to enter a nonfuit. 

Gbat 

Lloyd. Accordingly Lens Serjt. having in Trimty term x8i% 

obtuned a rule nyi^ the cafe was twice argued, and 

f 

Shepherd and Beji Serjte., firft, in the fame term, and 
again in this term, (hewed caufe againfl: the rule. The 
ftatute 46 G. 3. c, 30. /. I. which by 49 G. 3. r. 17. if 
made co-extenfive in duration with the prefent war, em> 
powers his majefty in council,' by any order or orders to 
be iflued from time to time, to give fuch directions, and 
make fuch regulations, touching the trade and commerce 
to and from the Cape of Good Hopey and the territories 
and dependencies thereof, as to his majefty in council 
(hall appear moft expedient and falutary, any thing in 
the ftatutes 12 Cor, a. e. 18. and 7 & 8 0 ^. 3. r. 22. or 
any other a£t or ads of parliament then in force relating 
to his majefty’s colonies and plantations, or any other 
aCt or acts of parliament, law, ufage, or cuftom to the 
contrary, in any wife notwithftandiog. The fecond 
feCtion iniliCts the penalty of forfeiture of (hip and cargo, 
if any goods (hall be imported or exported to or from 
the Cape in any manner contrary to any fuch orders in 
council, and provides that nothing therein contained 
(hall in any manner be conftrued to infringe the rights 
and privileges of the Eaji India Company. But inaf- 
much as the licence of the authorized agent of the Com* 
pany for this adventure had been obtained, the prefent 
adventure did not, they contended, come within the 
laft-mentioned provifo. In confequence of this a£f, an 
order in council was made on the I2tli day of April 
1809, whereby, after reciting that a£f, ** his majefty, in 
purfuance of the powers thereby given, ordered that it 
ihould be lawful, till further order, for all (hips and 
^ veflels 
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▼eflels belonging to the fubjeAs of any country or ftate 
in amity with his majeftyy to enter into the ports of the 
faid fettlement of the Cape ef Good Hopet and of the ter- 
ritories and dependencies thereof, and to import and 
export to and from the ports of the faid fettlement and 
of the territories and dependencies thereof, any goods, 
wares, and merchandizes whalifoever, fubjed to the'fol¬ 
lowing exceptions, duties, rights, rules, regulations, and 
reftrl£iions, viz. that it ihould and might be lawful for 
the governor of that fettlcnient, and of the territories or 
dependencies thereof, for the time being, to impofe on 
all goods, wares, and merchandizes of Great Britain or 
Ireland wliich (hould be imported into that fettlement 
from any part of his majefty’s dominions, after due 
notice to be given by the governor of the faid fettlement, 
as thereinafter dire£fed, a duty, not exceeding i^per 
tent, on the value tliereof, fuch duty to be rated and 
collefled in the fame manner as was in ufe with regard 
to the import duty then levied at the fettlement and the 
territories and dependencies thereof, frpm and in ihips 
and veiTels belonging to the fobje£Is of countries and 
Rates in amity with his majeRy, and upon the goods and 
merchandizes imported in the fame. Provided, that the 
time of the commencement of fuch duty (hould be fixed 
in the proclamation, or other lawful inftrument which 
(hould be made and iiTued by the governor for the pur- 
pofe of impofing fuch duty, which time (liould not be 
lefs than fix montlis from the day of ifiuing fuch procla¬ 
mation or other lawful inftrument: and provided alfo, 
that the rate of duty impofed on the importation of 
goods, not the growth, produce, or manufa^ure of Great 
Britain or Ireland^ from any part of his majefty’s domi¬ 
nions, when fo imported in Britijk bidlt veflels, owned 
and navigated according to law, (hould in no cafe be fo 
high as that which (hould be impofed on the like goods 
fo imported in the velTels of foreign Rates. And it was his 

majeRy’s 
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inajefty*$ pleafurej that no goods, wares, or merthandiBe, 
thegrowth|pioduce|Or manufadure of the countriesto the 
Mafivfard of the Ct^e of Good Hopft (hould be imported 
into the faid fettlement, or the territories or dependencies 
thereof, except by the Iiidia Company; and that no 
fuchjgoods, wares, or merchandifc ihould be permitted 
to be exported from thenoe, except for fea (lores only, 
or by the fame Company, or by their licence. But no¬ 
thing in that order contained (hould extend, to prevent 
(hips or veflels employed in t)ie Southern Whale Filhery 
from carrying on the fame, in fuch and the fame manner 
as might have been done if that order had not been made. 
And it was alfo his majeily’s pleafure, that no arms or 
artillery, gunpowder, or ammunition of any fort (hould 
be allowed to be imported into the faid fettlement or the 
territories or dependencies thereof, except by the Ea/i 
India Company, or by licence from his majeily. And 
further, that die trade and commerce to and from the 
faid fettlement, and the territories and dependencies 
thereof, (hould be fubjc£^ to fuch of the laws of trade 
and navigation as would have affefled the fame if that 
order had not been made, except fo far as fuch laws were 
contrary to that order.*’ They contended, that the f ffedl 
of this order was, to l^alize equally the impGnrtation and 
exportation of all goods to and from the Cape^ except 
E^ India produce. The licence from the governor 
was wholly unneceiTary; his jurifdi£lion is not to re¬ 
gulate the duties upon the exports, b'lt on the imports 
to the Cape: confequently the fmall alTortment of faddles 
and cutlery conftituted no objedlion to the Plaintiff’s 
right to recover, for they were not the growth of coun¬ 
tries lying to the Eqftward of the Cape. In Gordon v. 
Vaughan^ i 2 302. //• the quantity of Britijh manu- 
fadlores exported was merely colourable, and was 
deemed to be in fraud of the licence; but in the prefent 
cafe the great bulk of the goods were of a legitimate de- 

feription. 
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fcription, and only a very minute part, if any, was ille¬ 
gal. The ilatute of 49 G. 3. fufpends die operation of 
15 Car, 2. c, 7. /. 6 . If it were true, as is contended, 
that the latter ftatute continues to prohibit the ezporta- 
tion of goods from colony to colony, the former would 
be nearly inoperative. The licence from the India 
Company was necelTary, not for the outward, but for the 
return cargo. The obje£t of the voyage was meritori¬ 
ous, for it was to fupply his majelly*s troops with neccf- 
faries in the courfe of their expedition for the redudlion 
of thofe iilands. The order of council inftitutes a com- 
parifon between the duties impofed on Britijh goods im¬ 
ported in the diips of dates in amity, and the duties on 
goods not the manufa£lure of Great Britain imported 
from any part of his majefty’s dominions in Britijii built 
(hips; and therefore by implication legalizes the im¬ 
portation of Britj/b manufactures in Brittfh built fliips 
from other quarters of the king’s dominions befides 
Great Britain into the Cape and its dependencies. The 
provifo confirming the navigation laws alludes only to 
the feveral requifitions for the built, Briti/h regiftration, 
ownerfhip, and other fimilar regulations refpeCting the 
veilel. The great objeCt of this a^ and the fubfequent 
order in council, was to facilitate the trade between the 
Cape, which is the great depot of (tores for our troops, 
and India ; wjiich objeA would be wholly defeated by 
the conftrudion for which the Defendants contend. 
The order equally legalizes the exportation and importa¬ 
tion from and togthe Cape, of Britifb manufactures in 
Bri^Jb vefTels: the objeCt was to give the (hips of Great 
Britain a privilege which they did not before poflefs. 
An order in council, ifTued hnce the firft argument 
in this caufe, of the lit of OBoher 1811, recites, ^that 
it was expedient that the trade and commerce to and 
from the Cape of Good Hope and the territories and de¬ 
pendencies thereof, which was at that prefent time 

carried 
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carried on not only by Briti/h {hips and Tefiels, but alfo 
by (hips and veflels belonging to the fubje^Is of any 
country or ftate in amity with his majefty, Ihould, from 
rile day thereafter mentionedi be carried on in 
fliips and vefl*els only; and that the permillion that had 
been granted by an order of his majefty in council of the 
April 1809 for foreign (hips and vellels to carry on 
the faid trade and commerce, (liould ceafe and determine; 
and the prince regent in the name and on the behalf of 
his majefty, and by and with the advice of his majefty’t 
privy council, thereby ordered that every thing in the 
faid order contained which permits (hips and veflels be¬ 
longing to the fubjedfs of any country or ftate in amity 
with his majefty to enter into the ports of the fettlement 
of the Cape of Gwi Hope, and of the territories and de¬ 
pendencies thereoi^, and to carry on trade and tralBc with 
the inhabitants thereof, and to import and export to and 
from the fame any goods, wares, or merchandife whatfo- 
ever, (hould be, and the fame was thereby, from and 
aftef the 12th day of April 1812, revoked and deter¬ 
mined : Provided, however, that nothing in that order 
contained (hould extend, or be conftrued to extend, to 
prevent the entry into the ports of the faid fettlement of 
the Cape of Good /fb/r, and of the territories and depen¬ 
dencies thereof, of any (hips or veflels belonging to the 
fubje£Is of any country or ftate in amity with his ma¬ 
jefty, which might refort thither for repairs, or refrelh- 
ments; in which cafe a part of the cargoes of fuch (hips 
and veftels might be permitted to be ^pofed of for the 
purpofe of defraying the expences of Tuch repairs or re- 
freihment; nor to prevent the entry into the faid ports, 
of any vefiels belonging to the fubjefls of any country 
or ftate in amity with his majefty, laden with provifiems, 
and which (hould be fumKhed with a licence from the go* 
vemor of the of Good Hope permitting fuch im- 
jiortation \ which licence he was thereby empowered to 

grant* 
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grant.” This order ftrongly elucidates the intention of 
the former order; for if tl^e Defendants’ conftru^iion 

t 

(hould prevail, ihips being prohibited by the fta- 

tute, and foreign (hips by the latter ojrder to export 
goods from the Cape, there can be no legal exportation 
at all from thence. It is wholly difeordant with the 
policy which has always prevailed in this country, of en¬ 
couraging the navigation of Brjti/h veflels, to grant thofe 
privileges to foreign (hips, which are denied to our own. 
No licence, except from the JSq/l India Company, is 
now necelTiry to legalize a cargo of Briti/h manufa^ures 
from India to the Cape, although it is exprefsly contrary 
to the ftatute 15 Car, 2. c. 7. The firfl order legalizes 
the trade with the Cape, not merely to and from Great 
Britain and Ireland, but to and from«all parts of the 
king’s dominions in all quarters of the globe. 


1811. 


Gaae 


V, 

Lurnn 


Lens and Vaughan, Serjts., in fupport of the rule. 
The ftatute 49 G. 3. c, 17. does not, of itfelf, take away 
the operation of the ftatute 15 Car, 2. c. 7.; it only au¬ 
thorizes the king in council to fufpend it; but this he 
has not done by the order of council of the 12th of April 
1809, which has no application to the prefent fubjedk. 
The ftatute 15 Car, 2. c, 7. f, 6 . enadks, that no com¬ 
modity of the growth, production, or manufacture of 
Murope, (hall be imported into any land, ifland, planta¬ 
tion, colony, territory, or place to his majefty belong¬ 
ing, or which ftiould thereafter belong unto, or be in 
the pofTeflion of^is majefty, his heirs and fucceifors, 
in AJta, Africa, or America, {Tangier only excepted,) but 
what ihall be bond Jide and without fraud, laden and 
(hipped in England, Wales, or the town of Berwick^ 
upon^Tweed, and which (hall be carried direCtly thence 
to the faid lands, iflands, &c. and from no other place 
or places whatfoever, under the penalty of tlie lofs of 
all fuch commodities of the growth or manufa^ure of 

Europe, 
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Euwtpe^ as (hall be imported into them from any other 
phce whatfoever> and of the vefTel ih which«they are 
imported.*' In the cafe of Ttulmin y. Andirfin^ anUt 
I. 231. This Court obferved, that it would be very 
<Ufficult to get rid of this objeflion, though they were 
not then called on to decide it. This is not an order 
in ccmncil authorizing Britijb (hips to trade, it only pur** 
ports to authorize the trading of the (hips of powers in 
amky with his majefty; but if it did comprehend the 
trading by Brityb (hips, yet, as it cxprefsly confirms, by 
the faying at the end, all the navigation laws, it does not 
enable BjitiJb fliips to trade, otherwife than as thofe laws 
permit; and the faring is not, as it has been fuppofed, a 
faying of particular parts of thofe laws, relating to the 
buUt or manning of the (hips, but embraces the whole 
of the laws generally. An inference might be drawn 
from the words of the (latute of the 49 G. 3., which is 
ezprefsly made paramount to the ftatutes of 12 Cur*. 2. 
c. 18. and 7 & 8 IT’. r. 32. by name, but omits 

all mention of this (latute 15 Car, 2., the moll import 
tant of all the navigation a£^s, that on account of the 
* importance of this a£l the legiilature did not intend to 
include it in'the indifcriminating exprelfion of ** any 
odter ads of parliament whatfoever ;*' but whether or 
not that be the cafe, at all events, until the fufpending 
power be called into operation by an order of council 
dure£ling fuch fufpenfion, the Hat. 15 Car, 2. remains in 
aflivity. The only objed; of the council in ilTuing the 
order of the 12th of April 1809 was to make the Cape a 
free port for foreign nations, as it had been while it was 
in the hands of the Dutch: they were not providing for 
EngUfi trade. There is but one ena^ment in the whole 
order $ all the reft is matter of reftri^onand regula* 
tion, engrafted on that enadlment; and that ena^ment 
extends only to the importation by the (hips of countries 
ta amfty with his majefty, and, after importing, to the 

ezporta- 
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exportation: but i( leaves Srkifi veflels in the fapie con- 
didon m before. \Mansfiild C. J. Britifli yefieU might 
import before this order.] But by the nangation laws 
^they could not afterwards export, and the order, in 
council exprefsly confirms all the navigation laws, ex¬ 
cept fuch as were thereby exprefsly repealed, and in fa€k 
none fuch are thereby exprefsly repealed. The only in¬ 
ference to be drawn from the order in council of the ift 
of Olhhtr i8x 1 is, that the council, difcovering that they 
had granted to foreigners privileges much more ample 
than their own countrymen enjoyed, determined on the 
expediency of revoking that indulgence. It is admitted- 
that the claufe relating to the Eaji India Company, and 
the exception in favour of the South ^halers, do not 
afiFed the queftion; nor is it necefiar^ to enquire whe¬ 
ther the terms of the licence ifliied by the governor of 
the Cape have been complied with} for the governor 
had no power to give any fuch licence. The Defend¬ 
ants do not contend, as has befcn fuppofed, that Britijh 
traders are excluded from vifiting the Captj but only, 
that it is not by virtue of this order of xath April that 
they are admitted; and although they are admitted to im¬ 
port, it cannot be thence argued, that they have a.right 
to export in contravention of the navigation laws. 



V. 

Lxem 


Minsfxsld C. J. It is unnecefiary to difeufs this 
further; we have repeatedly read this order, and mull 
decide this caufe on" the fame ground as others; and 
mud fay, tlut tliis'was an illegal voyage, u r. being the 
voyage of a Briiijh (hip, carrying goods front the Cepe 
to rile lile of Bourhn, indead of going dire£i from Grrot 
Britain* That this is dire^ly contrary to the dat. x5 Car» 2 * 
e, 7.; there can be no doubt, unlefs this order of council 
has authorized it. Now upon reading that order, we are 
compelled to fay, it never intended, to refer to Britijb , 
(hips, but only to the fliips of foreign nations; probably 
VoL. IV. L fof 
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Gray 


V. 

LIjOYO. 


for the fake of the Cape^ wifhing to give to the inhabi¬ 
tants of that port the advantage of foreign trade; but if 
that trade was to be carried on in Britifi ihipsi» as the 
order of council contemplates) it muft be with a certain 
proportion of Briii/b failors, and obferving' the other 
provifions of the aft I2 Car» 2 . c* i8* in that order ex- 
prcfely referred to. Certainly the omillion in the ftatute 
of 49 G. 3. of any cxprefS mention of the (tat. 15 Car, 2, 
c, 7.) would not pfkvent its being thereby repealed) as 
included in the general words of the former a£t; but the 
omidion to mention it in the a£t is a (trong argument to 
(heW) that the framers of it did not mean to meddle with 
rile trad^ as then eftabliilied by la\/ $ and the order in 
council of the 12th April 1811 does not meddle with it; 
no argument th^efore arifes, that the privy council 
meant to repeal that a£f. The contrary inference arifes 
from the circumftance that the very order fuppofest that 
all goods which are to come into the Capey are to come 
in Briti/b (hipSf navigated by a crew, threc-fourths of 
which, and the mailer, are to be Britifi, according to 
the ftat. 12 Car. 2. r. 18. No weight is due to the in¬ 
ference that becaufe the order in council authorizes fo¬ 
reign (hips, therefore, h forthriy Britijh (hips may come 
under the like regulation. What is the order ? it con¬ 
tains not a word from which it may be inferred that 
Briti/k (hips are authorized to enter, any otherwife than 
before; and, if fo, we mud fay that this is a voyage not 
according to law, but contrary to the navigation a*46l; 
and it is therefore an obje^ion open for the under¬ 
writers to take, if they choofe it; though the obje^ion, 
being a bare legal one, is not to be favoured. 


Heath and Chambre, Js., were both of the fame 
opimon. 


Rule abfoliite. 
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(lA THE EXCHEQUER-CHAMBER.) 

Johnson Prsscote. In Error. 

i 

TN this cafe no one appeared {or the Plaintiff in error, 
and the Defendant in error, who appeared by his 
counfel, had not delivered his paper books, and therefore by payment of 
was not entitled to be heard. The Court felt a fttong 
inclination therefore to punifli fuch grofs negligence, by 
reverling the judgment, but held that they could not do 
that, without hearing the Plaintiff in error, who ^id not 
appear to aflign the caufes of reverfal they therefore 
indulged the Defendant in error with permiflioH to de¬ 
liver his paper books, and to be heard upon the next 
day for hearing cafes in error, upon payment of two 
guineas coils. 


M7 


i8li« 


Nov» xj* 


NealeA to de* 
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(IN THE EXCHEQUER-CHAMBEiT.) 


Vov, 13. Goujld V, HAMMERstEY End Others. In Error. 


After an award 
of a writ^f is- 
quiiy of oamagesy 
jf 0^ judgment 
be pvcn for a cer- 
tarn &m with the 
Plaintiff’t aiTentf 
it is no caufe of 
ctTori although 
the recwd contain 
no entry of any 
inquifition exe> 
cuted. 

On an inMiv 
locutny judgment 
the Court may 
afleft dimagesy 
with the aEent of 
the Plaintiff with¬ 
out the interven¬ 
tion of a jury. 


j^N diis and five other a£tions on bills of ezchange» the 
Plaintiffs below figned interlocutory judgment by mbU 
which was followed by an award of a writ of enquiry, 
returnable on Wednefday next after the morrow of the 
Pnrification. The fune day was given to the Plaintiffii 
below. ^ The return of die inquifition was omitted, and 
the record proceeded to ftate the appearance at that 
day of die Pliuh^flfs below, and that becaufe it mani- 
fe^y appeared to the Court that the Plaintiffs below had 
fuftained damages by enccaiion of the non«performance 
of the promifcs contained in the feveral counts on the 
bills to the fum of 10,7524 px. 8d., befides their cofts, 
therefore it was confidered that they did recover agunft 
the Defendant below their damages aforefaid to 10,7524 
9/. 8d*, and 4x4 lox. 4</. for their cofts, by the Court 
then there adjudged to them with their affent. The 
Phuntiff* in error afligned for error, that by the record 
it appeared, that it being unknown to the Court below 
what damages the Defendants in error had fuftained by 
occafion of the non-performance of die feveral pro- 
mifes and undertaldngs in the faid fifteen firft counts 
firft mentioned, it was commanded to the flicriff^ of 


Middlefex that by the oath of twelve good and lawful 
men of his bailiwick he fliould diligently enquire what 
damages the Defendants in error had fuftained, as well 
on the occafion of the non-performance of the faid feve- 
ral promifes in thofe counts mentioned, as for dieir cofts 
and charges by them about their fuit in that behalf ex¬ 
pended, and that he (hould fend the inquifition which 
he fiiDuld thereupon take to our lord the king at Wejl» 
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mifi/ler at a day therein mentioned^ under hu ieal and 
the feals of thofe by whofe oaths he (hovld tahe that 
inqutfition^ together with the writ of our (aid jbrd the 
king to him diereupon direfbed i but that it did not ap- 
appear by the record whether the (herifiF did fend any 
and what inquifition taken by virtue of that writ> or 
whetlier the fum of x 0^75 a/, gs. 8d.> awarded b*y the 
G>urt to the Defendants in error for the damages which 
they had fulbined by reafon of the non-performance of 
the feveral premifes in the fifteen firfi; counts mentioned^ 
was the amqunt of the damages found and afcertained 
by the inquifition^ or how otherwife the damages, which 
were before dated to be unknown to the Coprt, were 
found and afcertained. . 


OOCEA 

V* 

HAMMESsupr: 
In Slew. 


Pealti for the PlaintiflF in error, contended that al¬ 
though, according to the audiority of Hoidl^ v. Oiway, 
2 Sound, 105. the Court may aflefs damages with the 
aflent of the Plaintiff, yet it was held in the cafe of 
Blachtnore v. Flemings 7 Term Rep, qqff. that by the 
award of a writ of enquiry the Plaintiff had made his 
election to have his damages afcertained, not by the 
Court, but by a jury, and Could not afterwards retradt 
that ele&ion, and have his damages affeffed by the Court; 
otherwife a Plaintiff would in all cafes take the chance 
of an inquifition, and if the jury found large damages, 
he would accept them, if they found finadl ones, he 
would rejedt them, and refort to the Court for the 
chance of obtaining a higher fum. 

Surrougbf for die Defendant m error, contended 
that there was nothing erroneous in the record. It 
appeared that at a prior day the Court did not know 
fbr what fum they ought to award judgment, and that at 
a Ifubfequent day they did know what they ought to 
award. It was not neceflary that it Ihould appear by the 

L 3 tecord 
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record by what means they had gained that knowledge. 
If indeed a writ of enquiry had actually ifliied and been 
executed, and there had been an omiflion to 'ftate it on 
the record, the Plaintiff in error might have alleged di¬ 
minution } but that was not the prefent cafe. It muft 
be taken for granted on 'the record, that nothing had 
been done in purfuance cf the award of the writ of en¬ 
quiry ; this therefore was one of thofe cafes in which 
the Court might affefs the damages without the interven¬ 
tion of a jury. It would be going a great way, to fay, 
that a Plaintiff, who had prayed a writ of enquiry, might 
not abandon it after it had iffued, and before any pro¬ 
ceedings were had thereon; but it does not appear by 
this record that (he writ even Iffued. 


Pfiahe in reply. It is to be collefied from the record 
that the writ did iffue, and it therefore cannot be aban¬ 
doned. 


The Court affirmed the judgment. 


Nov» xS. 


Le£8 V, Rogers. 


Ko perfon to 
whom any debt of 
certain deferiptions 
not exceeding 5/. 
is owing from any 
perfon refident 
within the jurif- 
didUon of the Bir~ 
mingham Court 
of Requefls, can 
recover any coils, 
if he fue clfewhere 
than in that court. 

Wherefoever 
the Plauntiff may 
refide, and where- 
Ibever the caule dF 
adtionmayaccne. 


^HEPHERD Serjt. had on a former day obtained a 
rule mft permitting the Defendant to enter on the 
record a fqggeffion that at the time of the adlion accrued 
the Defendant lived in Birmingham^ which fa£fc, inaf- 
much as the Plaintiff had recovered at the trial of 
this caufe upon the lafl: fummer affizes for Wcrcefier^ 
upon the balance of an account for goods fold, only 
4/. 15/., did, under the feveral Birmingham court of re- 
queffs adls, deprive the Plaintiff of his cofts. The court 
wa$ere£led by the ftatute 25 ( 2 ep. 2., which is entitled, 
« w a£k for the more eafy and fpeedy recovery of fmaP 
dobts within the town of Birmingham and hamlet of 

Deritend 
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^erifeuj thereto adjoining, in tile county of Warwick/* 
and jurifdidion was thereby given over- any debt or ‘ 
debts not amounting to the fum of forty (hillings, with 
the exceptions mentioned in a certain claufe. And 
/• 24. ena^ed, that no a£^ion or fuit for any debt 
amounting to the fum of 40/., and recoverable by virtue 
of that a^ in the court of requefts, ihould be brcnight 
againft any perfon or perfons in any other court whatfo- 
ever. By another a£l pafled 47 Geo. 3. c. 14. entitled, 
an aft to alter, amend, and enlarge the powers of” 
the former aft, /. i., after reciting that the former aft 
was paiTed, which had been found ufeful and beneficial, 
but that the fame was in fome refpefts defeftive and in- 
fufficient fully to anfwer the good purpofts thereby in- . 
t^ded, and that it would greatly te^tf to the improve¬ 
ment and encouragement of trade, and to the necdSary 
fupport and proteftion of ufeful credit within die faid 
town or parifh of Birmingham and hamlet of DeritenJ, 
if the powers of the court of requefts conftituted by the 
faid recited aft were extended to the recovery of fmall 
debts not exceeding 5/., and if the number of the com- 
miflioners were increafed, and the method of elefting 
commiflioncrs altered, and that it would be attended 
with very beneficial effefts to the public, if certain 
debts, not exceeding the fum of 5/., were recoverable 
in the faid court, it is enafted, that fo much and fach 
parts of the faid recited aft of the 25 Geo. 2. as confine 
or reftrain the cognizance or jurifdiftion of the court of 
requefts for the faid town of Birmingham and hamlet of 
Deritend to debts not amounting to 40JI, and alfo 'fuch 
part and parts of the faid aft as relate to the fummoning, 
appointing, difplacing, or removing of commifiioners to 
put the faid aft in execution, (hould be repealed. SeB. 2. 
enafted, that the commifiioners (hould and might, and 
they weYe thereby authorized and empowered to decide 
and determine all difputes and differenqes between party 

t L 4 and 


xftil. 



Leas 


Roobrs. 
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and party for any fum not caweadiiag lA, in all a£liom 
canfea of. debt, irbether fuch debt (hould arife on 
any promiflbry note» or inland bill of ezcbange» or for 
rent upon leafes, article8^ 'minute8^ and in all cafea of 
affun^fft or ir^mul and in all caitfei or adliona 

of troTer and^onverfion^ and in all caufes or aftiona of 
trefpafSf or detinue} for goods and cbattela taken or de¬ 
tained. 12. eoa6ked} that it ihould and might be 

lawful to and for any perfon or perfohs} (whether fuch 
perfon or perfons (hould refide within the jurifdi£Hon of 
the court or not> having any debt or debts on the balance 

of account, or in refpe^ of wages, rent, or arrears of 

« 

rent, or otherwife howfocver, not exceeding the value 
of 5/., due or owing to him, her, or them, in his, her, or 
their own right, or in th^ right of any other perfon or pei^ 
fons, or as executor or adminiftrator, guardian, affignee, 
or truftee, to any perfon or perfons, or due or owing to 
him as high bailiff, conftable, or other officer to any body 
corporate, as colleflor of any rates or taxes, or as clerk, 
or other officer to any commiffioners, or to any club, or 
friendly fociety, duly aflbciated and conftituted by the 
ftatutes in that cafe made and provided, or in any other 
manner not ezprefsly prohibited by that aiff, by or from 
any other perfon or perfons whomfoever, inhabiting, re- 
fiding, or being within the (aid town or pari(h of Bvr^ 
mingham and hamlet of Dmiend, or keeping or ufing 
any houfe, coach-houfe, wharf, quay, lodging, (hop, 
(hed, ftall, or ftand, or ufing or frequenting die markets 
there, or working, or feeking a livelihood, or in any way 
trading or dealing within the fame, to caufe fuch debtor 
or debtors as aforefaid to be fummoned in manner 
therein mentioned, and upon proof of fuch fummons 
the commi(fioners were empowered and required’* 
to make due enquiry concerning fuch debts, demands, 
or pUunts, and to make fuch order or orders, decree or 
decrees therein, and pals fuch final judgment and fen- 

tence 
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teace thereof) and anirard Aich eofts of fuki aa to them 
fliould feem moft agretable to equity and good'eon- 
fcience. Seff. 17. ena£led» iliat if any a£lion or Cuit 
(hould be commenced in any other court than the faid 
court of requeftS) for any debt not ezceecUng the fum 
of 5/., and recoverable by virtue of die fiiid recited affc 
and this a£t> or either of them> in the fud court of re- 
queftSf then and in every fuch Cafe the Plaintiff or Plain* 
tiflfs in fuch a£^ion or fuit ihould not by reafon of a ver* 
diA for him^ her, or them, or otherwife, have or be 
entitled to any cofts whatever. 

Lens Seijt. now (hewed caufe againft tliis rule. He 
contended, that it was prepofterous to fuppofe that the 
legiilature intended that Plaintiffs refident in the moft 
remote parts of the kingdom, and whofe debts perhaps 
accrued at their own place of refidence, as in the prefent 
inftance, wherein goods were ordered at Wwreefier and 
fent to Birmingham^ (hould be compelled to follow their 
debtor to Birmingham^ and to fue him there in this court 
of local jurifdiftion. It was fuch a degree of hard(hip 
and injuftice as could never have been in contemplation. 
It muft be meant either that the caufe of aftion (hould 
arife within the jurifdi^ion, or that the Plaintiff and 
Defendant (hould be both relident there j which was 
not the cafe here; for the Defendant had pleaded a plea 
in bar which is given by 25 G. 2. / 11. that the Plain¬ 
tiff was inhabitant and refiant within the jurifdiflion of 
the court, and was liable to be fummoned before the 
court of requefts, and the iffue on that plea had been 
found for the Pbuntiff. 

Shepherd (upported his rule on the words of the laft 
ftatutc. 




»SS 


1811. 





Manspzblo 
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Ro«m. 


Mansvield C. J. The Court cannot enquire whe¬ 
ther this ena£lment be wife or not> but it Is impoiEble to 
get over the words of the ftatute. 

Rule abfolute. 


*9* PoLLERi V, De Souza, 


An affidavit to 
hold to bail muft 
(hew on what ac¬ 
count the debt 
became duet and 
the deponent’s ad¬ 
dition and place 
of abode. 


J^ARSHALL Serjt. had on a former day obtained 
a rule nyi that the bail-bond given in this cafe 
might be delivered up to be cancelled upon the Defend¬ 
ant’s entering a common appearance} upon the ground of 
the infufficiencyb of the affidavit upon which he had been 
holden to bail> which was made by « James Martin^ 
clerk to John Memdes^ and Jofeph White of Green^Lettiee^ 


Lane^ in the city of London^ merchants}” who fwore that 


Joaquim de Souza was indebted unto Lorenzo Antonio 
Polleri of Lijbon, merchant, in the fum of 227/. and up¬ 
wards, as the balance of accounts between the Defend¬ 
ant and the Plaintiffi And the deponent further fwore, 
that no tender or offer had been made to pay the debt, 
or any part thereof, in or by any note or notes of the 
Governor and Company of the Bank of England expreffed 
to be payable to bearer on demand. The Defendant 
was arreited on 21ft ORoher on z capias returnable on the 
morrow of All Souls, 


XM/Serjt. now ihewed caufe. He cited Moultiy 
V. Richard/onf 2 Burr. 1033. [The Court faid, there 
muft be fome grofs inaccuracy in the report of that 
cafe.3 llie objefkions were four: 1. That no place 
of abode of the deponent was fwom to^ for which 
lyArgnU T. Fivanty i Eajy 330. could be cited, 
2, That it was oot £ud he was juftly and truly in¬ 
debted ; 
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debted; on which point J. faid, if he is 

indebted in law, it muft be taken he was judly and 
truly indebted •, it was necdlefs to labour that. 3. That 
it was not faid on what account it was due. 4. That 
die deponent too pofitively fwore there was no tender, 
who could not know it. The Court thought the ralh- 
nefs of this was no objection to the arreft. But on the 
third obje^ion, it was principally, that they made the 

’ Rule abfolute. 

Marfiall fupported his rule. 


*55 


« 1811. 

PoLuni 
De Souza. 


Strong, Demandant; Still, Tenant; Drake, iVbv. 19. 

Vouchee. 

"I^PON the motion of Lens Serjt. the Court permitted Recoveiyatnend- 

this recovery to be amended upon payment of the inferting 

f p acres of Im^l, 

additional king s lilver by the mfertion of 100 acres of 

land. It was fworn tliat Drake intended his whole cefs of acres of 

eilate ihould pafs, and the entire number of acres in the *o*f«w 

recovery was greater tlian the entire number of acres in of land. 

the eftate; but in the recovery there were too many 

acres of meadow and wood, and too few^acres of land. 

Rule abfolute. 


SuKCOx, Demandant; Wakeford, Tenant; 
Marshall, Vouchee. 


Nov. 19. 


QHEPHERD Sert. moved to amend a recovery by In applying t« 
inferring the tithes and tenths arifing out of a certain 
clofe called Fijber\ orchard. He ftated that J^tah ceflarj' to fhew the 
Marjball^ being ieifed in fee of Fi/bet^% orchard and the tnie to the Co^, 

leiidue of the manor of Tamworth^ an<f of the tithes and i*n*taU <? 

tenths the vouchee. 





l$tl. 


Sui^ 

V. 

Mahwaij.. 


""r w MIC 

j* 

t«iitiit of FifH9^% orchardi derifed one ondhrided i|uid 
part of ?ll his roeffuages, farms, hods, tenements M 
hetsditaments in Tamnmrth to J^udt MjarfiaU^ the 
vouchee, in . fee tail, who, in the deed tolaad .the .uf<?s, 
purfued the feme defcripuon, with the additional de- 
fcription of heiqg devifed by the will, and the tec^yeiff 
had alfo purfued the feme terms* The word 
ments, which carried the tithes in the will smd deei^, 
would not pafs them in a recovery. The Court at firft 
required the will to be read; but neither will nor probate 
.were in court $ and the Court were thereupon difpofed 
to rejeA the application. But upon referring to the 
affidavits. Shepherd difcovered that it was there pofitively 
fwom that J^ah Marfiall^ the vouchee, was feifed in 
fee tail of the tithes in queftion, whereupon, and on 
reading the operative words of the deed to lead the ufes, 
the Court granted the amendment. 


Nov. 19. Scott v. Gould. 

Serjt. moved for a diftringas upon an 
Defend- affidavit tj|at the officer had called at the Defend¬ 
ant is believed to ^nt’s houfe and enquired for the Defendant, and that a 
ws^to'avoid*^ woman at the houfe faid he was not at home, 
idee 

The Court held this was infufficient, and that it muft 
be fwom that the officer had attempted to ferve the De¬ 
fendant with the procefs, and had not been able, and 
that he believed the Defendant kept out of the way to 
;ivoid being ferved. 


Rule refufed. 



IN TiAft dF C»£ORG£ IIL 


i?7 



Bateman and Others v. N. Phii^^ips. 

J^HEPHERD Serjt. had on a former day in this term The Court wiU 
obtained a rule requiring the Defendant to pro- co®pel the pro¬ 
duce the original notice or agreement therein mentioned, iHsfendan/oAn 
and fet forth in the affidavits, io order that the Plaintiff unfiampedagree- 
might have it ftamped, or otherwife that the Plaintiff 
might be at liberty to read a true copy thereof at the Plaintiffi to 
trial of the caufe, and that the Defendant might in that 
cafe be eftopped from producing the original. The affi- inlbnce oTthe* 
davits upon which this rule was obtained, difclofed the Plaintiffs, m order 
circumftances, which were the foundation of this a£iion, 
and which were, tlmt on the aid day*of i8io, ^though the 

Bowiing hearing that the Milford Bank was got into dif- 
credit with the country, and that a great run had been party, 
made upon it on that and the preceding day, fuggefted although 

to C. A. Phillips and J. Phillips^ the bankers, that if the ^ 
Defendant would come forward with a large fum in a wire appears than 
liberal manner, and fupport their credit, the public would 
be fatisfied. The Defendant came to die Milford Bank on prores a claim, 
the fame day, and feeing that there were feveral perfons an mtereft. 
in and about the bank, who were holders of Milford c^rt woufd^- 
Banik notes, demanding payment of them, declared to pel a Plaintiff to 
Bowling and the feveral creditors then prefent, that he 
would aflill the bank with 30,000/., and that he would 
be refponfible for its notes to that amount, and requefted 
all the creditors then prefent to make it known to fuch 
of their neighbours, who might be holders of the notes 
and creditors of thc^bank: upon which. Bowling 
propofed to the Defendant, that he, Bowlings ihould 
have the Defendant’s authority in writing to the efiefb 
of the above declaration to the creditors then prefent, as 
an authority for his ufing the name of the Defendant to 
the inhabitants of Pembroke and its vicinity, that the De¬ 
fendant had agreed to fupport the credit of the Milford 
' ' Bank 
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Bank to the extent of 30,000/. s and the Defendant 
agreed thereto; upon which Bowling drew out the pub¬ 
lic notice in queftion, Which exprelTed that the Defend¬ 
ant did thereby authorize Bowling to afliire the inhabi¬ 
tants of the town of << Pembroke and its vicinity, that he 
<< did thereby undertake to be accountable for the pay- 
« naent of notes iHued by the Milford Bank as far as the 
fum of 30,000/. would* extend to pay, which would 
be an additional fecurity to the public to that amount, 
“ to the eftate and efre£ts of C. A, Phillips and J. PhiU 
^ lips- Efquires, the partners in that bank. Signed 
“ Nathaniel Phillips” in the prefence of two witnefles. 
This notice or declaration fo flgned was delivered to 
Bowlings who caufed feveral notices to that effe£t to be 
printed, and diftfibuted throughout different parts of the 
county of Pembroke, Bowling kept the original notice 
for feveral days after, until J, Phillips^ one of the part¬ 
ners in the Milford Bank^ and a brother-in-law of the 
Defendant, came to Bowlings and aiked him for the 
notice, as the Defendant wifhed to have it, which Bowling 
delivered to J, Phillips^ and the fame was afterwards 
delivered to the Defendant, in whofe cuitody it ftill con¬ 
tinued at the time of the prefent application. 

Vaughan and Pell Serjts. (hewed caufe. They ob- 
je^ed to the rule on two grounds \ firft, that this was a 
motion prima imprefftonisy and that the thing fought for 
was unreafonable; and fecondly, that the Plaintiffs had 
laid no title before the Court for the claim of this extra¬ 
ordinary indulgence. It did not even appear by the affi¬ 
davits who the Plaintiffs were, that they were, creditors 
of the bank, or holders of notes, or in any way inte- 
refted in the inftrument in queffion, or that it could be 
of any ufe to them in the prefent adton: it is not 
faggefted,that the Defendant improperly pofleffed him- 
fdf of this paper: it has not been obtained hrom the 

10 Plaintiffs 
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Plaintiffs or Bowlings who might perhaps be contidered 
as their trufteea iince the commencement of the z&\on ; 
if it had, there might be more colour for this applica¬ 
tion. In a late cafe in the Court of King’s Bench, Jhyor 
V. 0 /horne, the action was brought againft the Defendant 
OJbornet sis the furrivor of three partners, upon bills 
iffued in the name of OJbome and Co. Upon the firit 
trial the Plaintiffs were nonfuited by the produAion of 
the partnerihip agreement, which was in the poffeilion 
of the Defendant, and was not ftamped; Upon a fecond 
a^ion being brought, Burrnugh and Hullock, for the 
Plaintiffs, obtained a rule ni/i that the agreement might 
be produced and ffamped. The Court alked if there 
were any iiiftance of fuch an indulgence, the perfons 
applying being no party to the inftruthent, and refufed 
the application. This cafe is precifely fimilar to that, 
for thefe Plaintiffs are no parties to the inftrument. If 
they are, their proper application is to a court of equity, 
where alone can they obtain this indulgence : but if diey 
took the bills after the inftrument (igned, he has no 
equity. At leaft, it ought to appear to the Court by the 
affidavits, either that the Plaintiffs were induced to 
take the notes of the bank upon the faith of this gua¬ 
ranty, or that upon that reliance they forbore to fue. 
In the cafe of Cook v. Stocks, Ttdd Pr, 5th edit. 486. it 
does not appear that the objedkion was taken, or that the 
perfon there applying was not a party to the inftrument, 
and therefore had an undoubted right to have accefs to 
it} and the exprefs refufal of the Court of King’s Bench 
in Taylor v. OJhorne was of much greater weight on the 
contrary fide. Statutes have been made for the exprefs 
purpofe of compelling the produffion of (hip’s articles; 
aG. a. 36./8., and 31 G. 3. r. 39. /. ff., the ne- 
ceffity of a legiflative et^dment for that purpofe is 
ftrong evidence of what the law upon that fubje^l: was 
b^ore that ftatute with rrfpeft to (hip’s articles, and 

(till 
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ftHl is widi rcfpedl to all othet inftrumeiits, and that 
Aich production can only be compelled l)y the means of 
a ftatute. The Court has no jurifdidtion to compel the 
production of any paper in the hands of a Defendant by 
a rule of this fort. The only mode in whi^ they ac¬ 
quire jurifdiCtion oyer a FlaintiflP, is, becaufe he has 
fomtthing to aik, and the Court can and does reftrain 
his progrefs, till he will do what they think juft and 
feafonable ^ but die only engine by which they extort 
his coofent, is a ftay of proceedings, by entering impar- 
tances, ad till he complies; that mode of com- 

pvlfton, however, cannot be made applicable to a De- 
fradant. If they poflefs a dive^ jurifdiCtion even over 
a plaintiff, why is there no inftance to be found of a like 
rule enforced upoll a Plaintiff by the terror of an attach¬ 
ment ? The purpose of this rule would alfo be contrary 
to the. policy of the rev^ue laws, fo far as the objed 
of it is the produCHon of a copy, while the original re¬ 
mains unftamped; for fucb a pradice will difeourage the 
ftamping of originals. 

JLenSf and Serjts., contr^. The mere 
purpofe of this rule is to get the inftrument ftamped, 
that if the Defendant ftiall produce it at trial, it may be 
admiflible evidence \ and that he may not prevent the 
produ^ion in evidence of the copy which the Plaintiff 
pofleffes, by producing the unftamped original. Ship’s.ar- 
ticles end charter-parties not under feal, have often been 
direded to be produced. The fame thing was granted in 
the cafe of Cooke v. Stocks, This cafe is very diftinguiih- 
able from thofe in which infpedion of corporation books 
has been denied to perfons not interefted in them} for 
this is the very contraClk upon which the a£rion is 
brought. An application to a court of equity for a dif* 
covery, would be nugatory % for the Plaintiff is already 
poffeiTed of the contents^ and copies of this paper, but 

14 has 



jut •am IfxAit ot* G£0RC£ ttt. 

has no means of giving them in evidence! therefore, 
the Plaintiff cannot obtain this rule, he is deftitute of 
relief. Theinftrumcnt being in the cuftody of a party, 
a fttbpctna duces tecum cannot be had againft him. The 
Court, and Judges at chambers, have often compelled 
the produ^ion of inftruments in the cuftody of Defend¬ 
ants. It is impoffible that the numerous rules which 
have been made at chambers for fimilar purpofes, can 
have been all made by confent. In the cafe of Taylor v» 
OJbome the Court of King’s Bench recognized their own 
jurifdi£l;ion, but held that inftance unfit to exercife it. 
This inftrument is in an improper cuftody, for it ought 
to have continued in the hands of Bowling the depofitarjr 
and truftee of all parties, and he would have been com* 
pelled to produce it on his fuhpasnay apd the Defendant 
cannot difcharge himfelf or his truftee from that duty 
by his own wrongful a£t. The Plaintiffs are, as it ap¬ 
pears by the declaration in the caufi^ creditors of the 
Milford bank, and therefore parties to this inftrument. 



In the courfe of the argument, Manfield C. J. at firft 
exprefied a doubt whether the Court had any jurifdiiflion 
to interfere, other than diat which they exercifed over 
Plaintiffs through the medium of imparlances j but he af¬ 
terwards thought it by no means clear that the Court can* 
not make a peremptory order on a Plaintiff for the produC" 
tion of deeds, and enforce it by way of attachment. If 
the Plaintifis took the notes after this notice was given, 
unlefs they were after-drawn notes, they had the ftronger 
equity, becaufe they took diem upon the faith of that 
guaranty. Heath J. obferved, during the aigument, that 
the rule reftraining the production of inftruments to the 
application of a party named therein, was much too 
Itrid; for fuppofe a perfon, though no party to a deed, 
took an eftate by way of remainder, he had neverthelels 
a ftrong intereft in the deed, and was entitled to compel 
Voi. IV. M the 
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the pTo<lu£tion. In the cafe of a copyholder, it wai 
fiifficient to enable him to obtain an infpe£lion of the 
court rolls, that he ^laims an interell under them; it is 
not necelTary to ihew by affidavit that he has an intereft* 
He had often made at chambers orders (imilar to this 
which was now prayed. 

I- 

• 

Mansfield C. J. delivered the opinion of the Court. 

Thb is a rule, calling upon the Defendant to produce 
a certain paper, and it is made on the ground that the 
Plaintiffs are interefted in that paper, and that is the 
only ground on which they can fupport their applies* 
tion. On the declaration the Plaintiffs (late, that at 
die time of the giving of die guarantee, they held fome 
notes, and in confequence of it, became poffeffed of 
others. They (late in their affidpit, diat the paper in 
quedion was delivered to Bowlingt who caufed feveral 
fuch papers to be«printed and affixed in various parts of 
the county, and that he gave up the original in confe* 
quence of an application made by the Defendant. This 
affidavit is not anfwered, therefore we mud fuppofe that 
the indrument is in the poffeffion of the Defendant, 
fince he does not deny it; and the quedion is, whether 
the Court have jurifdidion to compel the produflion of 
it for this purpofe. No doubt, if the Court has fuch a 
jurifdi£lion, it will be extremely convenient for the pur* 
pofes of judice. In many cafes the courts compel pro- 
du£lion, as of records of corporation books, in cafes of 
quo warranto* This paper is certainly not of a public 
nature, like corporation books or records, but it is a 
paper in which the Plaintiff is intereded. In the cafe 
of OJborne v. Taylor in the Court of King's Bench, it 
feems admitted, that if the party had been intereded, he 
might have had the produdlion of the indrument. The 
Plaintiff in that cafe was not a party to that agreement^ 
but a perfe^ Aranger, and not iatereded in it, therefore 

it 
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it was properly refufed. But is it poffible to fay, upon 
reading this paper, that any man who held any of thefe 
notes, or ihould take them,' was not interefted ? When 
a man grants by deed poll, no perfon executes, but the 
grantor i yet is it to be faid that the grantee is not a 
party ? It is impollible to fay then, that all the perfons 
who held any of thefe notes, were not as much parties 
to the paper, as if they had figned it; therefore, ac¬ 
cording to the authority of the Court of King’s Bench, 
that part of the rule which requires the Defendant to 
produce the paper to be ftamped, mud be made abfo- 
lute. We ihould have had a difHculty, (which occurred 
to the Court,) in granting the other part of the rule, 
which prays that the Defendant may be reilrained from 
producing the original, and that the l^laintiff may give 
the copy in evidenoe, becaufe it is a means of pre¬ 
judicing the revenue, as it would make it lefs ne- 
cclTary for perfons to put damps upon their in- 
ftruments. 


x8ti. 

‘ — M ■ .J 

BAT£MAN 


V. 

N. Phillhh, 


Heath J. My Lord has gone fo fully into the 
grounds and circumdances of this cafe, that it is unne- 
cedary for me to repeat them. Certainly the jurifdic- 
tioii has been frequently exercifed, and very much to 
the advantage of fuitors, and the furtherance of judice, 
A didin^ion is made by my Brother between the 
application by a Flaintid and that which is made by a 
Defendant, and he has r^ied on the mode ufed to 
compel a Plaintiff to produce an indrument of which 
he has the cudody, by permitting the Defendant to en¬ 
ter imparlances, as a proof that the Court has no power 
over Defendants} but it is every day’s pra£^ice, where 
a Defendant gives notipe of a fet-off, for the Judges 
at chambers to make an order, that the Defendant (hall 
not be at liberty upon the trial to give evidence upon 
the fet>off, unlefs he delivers to the Flainti^ a particular 

M 2 
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o£ items of fet oiF (a). The remainder-man whtf 
takes an eftate is not a party to the deed, but (hould 
he not have acccfs to the deed upon application ? 

Chambr^ J. I am of the fame opinion. The 
parties who now make the application are dot inftro» 
mentary parties, but they are parties in intereft. 

Rule abfolute as to fuch part as 
prayed that the paper might be 
produced in order to be ftamped, 
difcharged as to the refidue. 


Mr. Juftice Lawrence was abfent this day in con* 
fequence of indifpofition. 


(«) But giutre udiether a De- the compulfion is not laid on hin 
fendant who givea notice of in his charaAer of aSort not of 
fet oii^ is not) fro tantoy in the Defendant, 
nature of an aSor f and whether 


Nov, %$, Brenkan V. Egan. 

The plea of TyESTSet\t, had obtained, on die authority of Coppitt 
to a de- Carter^ 1 T, R. 462., a role nifi to fet afide for 

TOy be owted^M irregularity, with cofts, a judgment which the Plaintiff 
« auUity. figned for want of a plea, upon the confidence that 

the plea of non affump/ttf which the Defendant had 
pleaded to a declaration in debt for woik and labour^ was 
eqoiTaleiit to no plea at all. 

Claj^on Seijt now flsewed caufe. There is no dif- 
tin£l;ion in pleading between nihil dictre and inpffficienUr 
£cen, Telv, 38* Hughes t. RhiUips, CoPpin r, Cartir 
was diftinguifliable from this: for diere an offence wai 
tbtrged, and not guilty was a relevant iffue. ttagwd 

y. Little^ 
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V. Lmlt^ cited in a note to that cafe^ is dire^ly in point 
for the Plaintiff. 

Mansfield C. J. It is an extraordinary thing, that 
ml debet expreffes the fenfe of the general iffue in effump^ 
ftt, much better than non ajfumpjit. For, wpem^non 
ajumpfiti niay be given in evidexfce a releafe, or payment, 
or any thing which Ihews that there was no caufe of 
action at the time of the a^^ion brought; although the 
form of the iffue is, that the Defendant did not under¬ 
take, whereas the truth may be that he has undertaken 
and has performed. If we follow precedents, however, 
we mufl fay this plea is a nullity, and the judgment 
regular; and therefore I am forry to fa^ that the rule 
can be made abfolute^ only on the terms of the Defend¬ 
ant paying the cods. 

Rule abfolute on payment of cofts* 


iSii. 

B&emnan 
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Claytok V . Dilly. 


Nov* 43. 


was an aflion for money paid, and money liad 
and received, which was tried before Mansfield C. J. 
at the Wejhninfier fittings after Trinity term 1811, wh«i 
the Plaintiff proved his having paid 105/., and proved 
the Defendant’s hand-writing, authorizing the Plaintiff 
to bet for the Defendant at Epfem races, and proved that 
he had betted two bets of 50/. each on a horfe named 
PUdgii and another bet of 5/., admitted to be legal, all 
of which were loft and paid by the Plaintiff; and he 
now brought this aflion to recover from the Defendant 
tbe money he had fo advanced for him. The juryfound 

M3 Rver- 


A Plaintiff who 
by the Defen¬ 
dant’s authority 
lays illegal bets 
in the Defendant’s 
name, and loHng, 
pays them with¬ 
out a fubfequent 
exprefs direc¬ 
tion fb to do, 
cannot recover 
from die Defen¬ 
dant the amount 
of the money 
fi) paid. 



i66 CASES IN MICHAELMAS TERM 

a verdid for the Plaintiff, fubjed to the point, on 
which 

Fell Serjt. in this term obtained a rule mft for re¬ 
ducing the verdid from 105/. to 5/., Wz. that the bet- 
tin]^ being, by virtue of the ftatutes 16 Car, 2. c, 7. /• 2. 
2nd g jinn. c,i^./. 6 ., an illegal tranfadion, to which 
the Plaintiff was himfelf privy and inllrumental, and the 
Defendant having paid the money by the authority of 
the Plaintiff to the winner, the Plaintiff could not now 
recover it from the Defendant. {^Lawrence J. obferved, 
that it had been held that a cafe was not within that 
fedion of the (latute of Ann. which makes it illegal to 
bet on the lides or hands of fuch as do or (hall play 
as therein aforefaid,” unlefs it were a betting on the 
iides or hands of perfons playing at a game.^ 

Lens Serjt. on a fubfequent day in this term (hewed 
caufe againff this rule. He admitted, in confequence of 
the decided cafes, the illegality of the two bets in quef- 
tion. Alchihrook v. Hally 2 Wilf. 309. Blaxtou v. jPyr, 
ibid, Goodburn v. Marley, 2 Sir, 1159. Although, if 
the matter were now res integral the dodrine of Bar~ 
jeau V. Walmejleyy 2 5 /r. 1249., would rather be adhered 
to. But although the tranfadion was illegal, and al¬ 
though the Plaintiff had knowledge of it afterwards, and 
in that fenfe was privy to it, yet as the Defendant might 
have exercifed all the authority entrufted to him in legal 
and not in illegal bets, it could not be faid that the 
Plamtiff was a party, or inllrumental to the illegality, 
and tlicrefore he might recover. He referred to the 
cafes of Faikney v. Reynous and Richardfiny 4 Burr, 
Petrie v. Hannayy 3 J*. jR. 418* 

Pell Serjt, in fupport of his rule, obferved, that all 
thiefe authorities had lately undergone full difeuiBon in 

4 the 
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iihe cafe of Wehh v. Brooke, ante, 3. 6. The rule has 
been eftabliihed by the cafes of Lacauffade y, WJnte, 
7 71 R, 535•> and Hvtvfin v. Hancock, 8 T, R* 575 '> 
a perfon cannot render that legal by employing the 
agency of another^ which he could not legally do di¬ 
rectly by himfclf. The Plaintiff comes to a(k the Cqurt 
to afHft him» through the medium of another^ in* the 
illegal practices of betting and horfe-racing. He alfo 
referred to the cafes of Havelock v. Rockwood, 8 T. R, 
268* and Auhert v. Waljh, ante,. 2 * 277* [Ckamkre h 
referred to Cotton v. Tburland, 5 T» R» 405*3 





The Court gave the parties further time to confider 

/ 

the authorities, and on a fubfequent ^ay Heath J. ob> 
ferved that the following cafes were rtlevant. Rx parte 
Mather, 3 Vef, 373.* where Lord Rofsiyn, ChancelloTi 
faid, he had often had occafion to think of thofe cafes 
on lottery infurances, &c., and it never occurred to 
him to be pofTible to (late a diftindlion between them 
Und a cafe repeatedly adjudged ; if a man is employed 
to buy fmuggled goods, if he paid for the good,s> and 
the goods come to the hands of the perfon who em¬ 
ployed him, that perfon (liall not pay for the goods.*’ 
13 Vef* 316 . Bx" parte Buhner* Lord Eifkine, Chan¬ 
cellor, went largely into the cafe of Steers and hajhlej, 
6 T. R* 61*, and all the other cafes adjudged in the 
King’s Bench; but in that cafe, the cafe Ex parte Mather 
was not cited. And he obferves, that Steers v. Lafilej 
was decided by Lord KenyonC* J. ip the abfence of Groje 
and Lawrence, Juftices. 

Bell refened to the cafe of Ribhans v. Crickett, 1 Brf* 
264. 

Adjomatur* 
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Minsfield C J. on this day delivered the opinion ol 
the Court. 

Upon the difcufhon of this rule, a great many cafes 
were cited, and not all reconciieable to each other; but 
conlidering this cafe, upon the inference to be drawn 
from all the cafes, it is impoflible that this aflion can be 
fupported. In Pttrie v. Hannayt the Plaintiff fucceeded 
upon the ground of an exprefs order to the man to pay 
the money, that is, the defire of the teftator; and he 
could not have refilled it. In Faihney v. Reynousy there 
was an order to pay the money, though it was on an 
illegal contra^; and the reafoning of Builer and Grofe 
Juilices, in favour of the Plaintiff, in Petrie v. Hanmy^ 
would have appHed for the Defendant in this cafe. 
Here is no order from the Defendant to the Plaintiff to 
pay the bets that he loft \ and though, from the nature 
of the tranfa£lion, it is naWral that the Plaintiff (hould 
pay for the Defendant any money he loft, yet that arifes 
out of the nature of the tranfa^lion itfelf, which is an 
illegal tranfaflion, in which the Plaintiff is the principal 
odor \ it is impoifible, therefore, to fay that the Plaintiff 
recover this money, which he has paid in purfuance 
this illegal trapfa^on. Therefore the 

llule muft be made abiblute. 
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Hubbard v, Jackson. 
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'THE Plaintiff, in the firft part of his firft count, pro- A policy wag 

ceeded in declaring in the ufual form upon a pqjicy four 

of infurance, effe£ted by himfelf on the 5th day of June ^ hem^mvked 

1807, at and from St. Pettrjburgh to Chatham^ Woolwich^ A aad valued, 

London, Portfmouth, or Pfymuth, all, or either, and in- oT^^m 

eluding rilk in craft, upon goods, in the good fhip or upon arrival at 

veffel called Ship or Ships,” warranted to fail on or P^» and 

, r i_ t / ' , warranted to fail 

before the 20th of Augujl 1807, o*** ^ 7 ^®* beginning the helbre the aoth of 

adventure from the loading thereof on board at St. Pr- AuguJ, which ^ 

terjhurgh, valued at 10,000/. on hemp, nfarked R, valued pr^raT*^ 

at 45/. ton, at a premium of four guineas per cent, to a memorandum 

return 45J. per cent, if the (hips (hould fail with convoy ‘he un- 

from the Sound, on fuch part as (hould be difeharged gSnS*adSti(^ 

in the river ; 40/. per cent, on fuch part as might be dif- and the return of 

^ ^ ^ s l^is for dfTl 

charged at Portfmouth, and 35/. per cent, upon fuch part fbfolved^r^- 

as might be difeharged at Plymouth, and arrive; and fured from the 

after averring the payment of 20 guineas premium, mu- 

tual promifes, and the Defendant s fubfcription to the Auguft, fo maic;ng 

policy for 500/.^ the Plaintiff alleged that after the mak- >t a winter rilk, 

ing of the policy, the Plaintiff was defirous to withdraw 

the mark of the hemp, as fpecified in the policy, and the Held that thefe ^ 

warranty of failing before or at the time in the policy 

mentioned, whereof the Defendant had notice, and fubjed-matter in- 

thereupon, afterwards, on the 6th of OHober, in the lured, and of the 

fame year, by a memorandum indorfed on the policy, Hc™ but that^riiey 
and fubferihed by the Defendant, by one P, Selby, his might be made by 
agent duly authorized, it was agreed by and between ( 1 »‘‘ 35 G; 5 ‘ 

the Pkintiff and Defendant, for the contention 
four guineas additional, and allowing 5/. per cent, lefs 
return than was dated in the policy, to withdraw the 
mark of the hemp fpecified in the policy, and the war- 
rvitj of ^ and the policy wjtf thereby declared to 

he 
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be upon the following veflels, viz. the Su/annabt Pro^ 
Melantho, and Adonis^ that is to fay, on hemp to 
be carried and conveyed by thofe velTels on the voyage in 
the policy mentioned, of which the Defendant had no¬ 
tice, and in conlideration thereof, and tliat the Plaintiff 
had paid him the premium of 20 guineas, being after the 
Tate*of four guineas per cent, for the aiTurance of 500/. 
upon the premifes in the policy and memorandum men¬ 
tioned, that is to fay, on hemp to be canied by the 
Su/annah, Progrefsy Melantho^ and Adonis^ on the voyage 
in the policy mentioned, and that the Plaintiff had pro- 
mifed the Defendant to perform every thing in the policy 
mentioned on his part, except as to the mark on die 
hemp and the warranty of failing therein mentioned, 
the Defendant undertook to become an infurer to the 
Plaintiff for 500/. on the premifes in the policy and me* 
morandum mentioned, viz. on hemp to* be carried by the 
Sufannahy Progrefsy Melantho^ and Adonis^ on the voyage 
on the policy mentioned, valued as aforefaid, and would 
fulfil all things in the policy on his part contained, as 
fuch affurer, except that the return of premium in the 
Events in the policy mentioned was to be 5/. per cent, 
lefs than in the policy was mentioned. The Plaintiff 
then averred, that the ihips were in fafety at Peterjburghf 
and that hemp to the value of 20,000/. was there put on 
board, viz. 128 bundles of hemp, value 6000/., on 
board the Sufannah; 97 bundles, value 4500/., on board 
the Progrejsi 157 bundles, value 7000/., on board the 
Melantho s and 89 bundles, value 3000/., on board the 
Adonis t that the Plaintiff was intereffed to the whole 
amount; that the ihips failed on the voyage, and that 
the Melanthoi Progrefsy and Adonisy with their cargoes, 
were loft by capture, and that the Sufannah was after¬ 
wards fo taken likewife. In the fecond count, the Plain¬ 
tiff declared on the policy and memorandum indorfed, 
as follows: He alleged, that on the 6th of Odoktr 1807 

he 
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he effe^ed a policy^ purporting thereby and containing 
therein in fubftance and to the effe€t following j that the 

Plaintiff made affurance at and from St, Petetjhurgb to 

_ » 

Chatham^ Woolwich^ London^ Portfmouth or Plymouth^ all 
or either, including rifk in craft, upon goods by fliip or 
ihips, valued at 10,000/., on hemp, valued at 45/./nr ton, 
at the premium of eight guindlis per cent, to return 40/. 
per cent.y if the {hips failed with convoy from the Sound, 
on fuch part as might be difcharged in the river, 35/. 
per cent, on fuch part as might be difcharged at Porf/- 
mouthy and 30/. per cent, upon fuch part as might be dif¬ 
charged at Plymouth and arrive; and that the infurance 
was by the faid policy declared to be on the following 
veffels, viz. Sufannah, Progrefs, Melqntho, and Adonis ,• 
that is to fay, on hemp to be carried by thofe 0iips on 
the voyage in the policy mentioned : he then proceeded 
with his declaration as in the former policy. There 
were alfo the ufual money counts. 

Upon the trial of this caufe, at the fittings in London 
after Trinity term 1811, before Mansfield C. J., it ap¬ 
peared, that the policy and the memorandum indorfig^d 
thereon were of the dates and to the effe£l averred in 
the firft count of the declaration, and were refpe£lively 
fubfcribed by the Defendant, through his broker, and the 
refpe£live premiums paid. It appeared in evidence that 
the Melanthoy one of the ihips upon which the intereft 
was declared, foon after the fubfcribing of the policy of 
^th June, arrived in England m Augufi with a cargo of 
hemp belonging to the Plaintiff, but it was not marked 
K,y and had failed again for another, but that this cir- 
cumftance was not difclofcd to the underwriters at the 
time they fubfcribed the indorfed memorandum. The 
perfon, however, who ihipped the hemp, fwore tliat tlie 
hemp which h<e inftru£led ,the Plaintiff to infure was diffe¬ 
rent hemp from that which he (hipped on the firft voyage. 
The veffels failed on the voyage from Ptierjhurgh with a 
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cargo hemp^ part of which was marked in ^0^ 
vemher, and were captured. For the Defendant it waa 
contended that the Plaintiff could not recover, becaufe 
either the policy was originally intended to attach on the 
fecond voyage, and if it were, then there was a fatal 
conc^lment from the underwriters of a material circum- 
ftance, viz. that the Melsntbo had been at home fo late 
in the fummer; becaufe that would clearly have (hewn 
that the riik would be a winter rilk, for which the un« 
derwriters always demanded a higher premium: or, if the 
policy was originally defigned to attach on the cargoes 
(hipped on die firff voyage, then the Plaintiff could not 
recover, becaufe the memorandum indorfed releafed the 
warranty of failidg^ before aoth Augujif which made it a 
diffnent adventure; and alfo becaufe the memorandum 
was intended to effefk a total change of the fubjr 
matter infured, from the cargo which arrived by the 
preceding trip, to the cargoes which were (hipped upon 
die fecond voyage; and that change would conftitute an 
entire new policy, for which a new (lamp was required, 
but had not been affixed. They contended that the 
hemp marked R meant certain fpeciiic bundles of hemp, 
which were not the bundles ultimately (hipped. This 
therefore was not fuch an alteration of the policy as was 
permitted, by the ftatute 35 G. 3. £• 63. /• 13., to take 
place without a new ibmp. The jury found a verdiA 
for the Plaintiff, with liberty for the Defendant to move 
to enter a nonfui^ upon thefe grounds. 


Accordingly, Shepherd in this term obtained s 
rule nyi to that effeff, upon thefe grounds, the Court 
refttiing to grant it alfo on another ground, on which 
he inAfted, that no communication had been made to the 
underwriters of the arrival of the MelawUte in * 

\n.Jktguft from her firfk voyage, and obierving that that 
point was purely a queiUon for the jury, who were to 

try 
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tr^ whether any fraud or concealment had been prac- 
; and that the jury had thought that inafmuch as 
the Defendant had, upon figning the memorandum, 
accepted the winter premium, the (hips were at liberty 
to fail when it was convenient to them. 


m 

i8fi. 

HuuabN 
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Jacksoh. 


and Vaughan^ Sertjs., now (hewed caufe againll 
this rule. They infHted that this alteration m the policy 
was legal without a new (lamp, being within the (lat* 
35 G. 3. c.d3./i3., and having the three requifites 
defignated by that fe£lion, viz. (irft, the hemp remained 
the property of the fame perfon, the Plaintiff; 2. the 
alteration wzs made before any notice of the determina¬ 
tion of the ride; 3. the premium of inforance exceeded 
10/. per cent. The withdrawing of the* mark was only a 
difpenfation with one proof of identity of the goods, to 
obviate any difficulty upon that head which might aiife 
at the trial: as to the extenfion of the time of failing, 
the very point that no new (lamp became neceifary on 
that account, had been decided in the cafe of Ket^npon 
V. JngiiSf in error, 8 lu^f 273. In the cafe of Hill v. 
Pettten, ibid. 373. the change of the policy from «(hip and 
outfit” of a whaler, to (hip and goods,” was clearly an 
alteration of the fubje£i-matter; yet there Lord E//en» 
borough went fo far as to intimate, that the (hifting of 
fucceffive cargoes of goods on board the fame (hip, in 
die courfe of the fame continued adventure, as in the 
jijriean, and other trades but and home, might properly 
be confidered as one continued fubjed-matter of infur- 
ance, under the term goods; which is a much ftronger 
cafe than this, where the hemp was identically the (ame, 
whether it was marked or not, and howfoever it was 
marked. 


Shepherd and Lens Seijts. eontri. Under the firft policy, 
no recovery could be had for the lofs of any hemp but fuch 

as 
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afl was marked R* Under the fecond policy, effected 
by the metporandumi the Plaintiff may recover for the 
lofs of hemp which is not fo marked: the fecond policy, 
therefore, attaches upon wholly diilerent goods, and U 
therefore a new policy, and requires a new (tamp. In 
Hm y, Patten it was held, that t^ memorandum in* 
dorfed wholly did away the firfl policy. It is at leaft an 
extenfion, if not a total diange of the fubje^l-matter of 
the infurance, to do away the mark. 

Cur* adv. wit* 


Mansfield C. J. now delivered the opinion of the 
Court. 

After recapitulating the firll count of the declaration, 
he obferved, that the a£lion was brought to recover tlie 
value of the hemp, according to the infurance effed;ed 
by the Defendant; On the trial fome doubt was railed 
whether this policy was not originally intended to apply 
to the goods which came on tlie hrlt voyage; and it was 
fuggefted that the communication made to the under* 
writers that the Plaintiff wiQied to withdraw the war* 
ranty, without more, might induce them to think, that 
though fometliing had happened to prevent the (hips 
failing on the 20th of Auguji^ the (hips {till remained in 
Ruffia; not tliat they were here, and were to fail from 
thence with their original homeward*bound cargo. But 
thofe doubts are now removed; and the only remaining 
queition is, whether-the withdrawing the marks on the 
hemp, be an alteration warranted by the llatute 35 G* 3. 
1r.63.yi 13. without a new (lamp afExed. And by that a^ 
it is extremely clear that no alteration can be made in the 
fttbjefi infured. The 13th fe£k. fpeaks of making alte¬ 
ration in the terms and conditions of the policy, but fays 
nothing of making any alteration in the fubje^ infured. 
It was faid by Lord Ellenborough in the cafe cited, that 
the fubje^ could not be changed \ it would be making 

quite 
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quite a new contrail between the pattieSf aSy for in- 
ftancCy the fubftituting wool for hemp. The words of 
yi 13. are, « Provided that the thing infured fiiall remain 
the property of the fame perfon." The words are ex- 
prefs, and therefore in this cafe, the qqedion is, whether 
the alteration of the letter R on the hemp, is an altera¬ 
tion of the thing infured. If it is an alteration^ the policy 
is void for want of a new damp, but if it is not an alte¬ 
ration of the thing infured, it is, an alteration in the terms 
of the policy, warranted by this fe£Iion, an4 no new 
damp is required, and the verdi^ is right. It was argued, 
that this alteration muft be good, becaufe all the excep¬ 
tions of being under 10s, per cent., out of legal time, &c. 
were negatived by the evidence. All this is true, but it 
does not touch the quedion, whether this is an alteration 
of the fubje^-matter. One does not well underdand 
the meaning of thefe marks. In a general (hip the mark 
is important to didinguiih the property of A. from that 
of B., but here no caufe appears for fuch marks. Here 
it is ii^ evidence that the Plaintiff has always great quan¬ 
tities of hemp ready to (hip: it does not appear that the 
letter R denotes any particular fpecies or quality of 
hemp, and except for the circumdance of not having die 
mark alleged in the fird policy, the Plaintiff could have 
recovered on that policy without any alteration. We 
therefore are of opinion that this alteration is an altera¬ 
tion warranted by the 13th fe£fion of that aft: at fird 
it druck me that this was hot within the meaning of die 
words, terms or conditions,’* this being rather a part 
of the defcription of the fubjeft-matter, than a term or 
condition of the contraft. But we think, on die whole, 
that no new damp was neceifary, and therefore the 
Terdift it rights and the rule mud be difcharged. 

Rule difcharged. 
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A deviie of all 
my efiate of Aft- 
tortt palles a fee- 
fimple» as defcrip- 
tive of^e inter^ 
de\^led» not mere¬ 
ly of the fituatlon 
ti the land. 


Sir ARTHT7R Chichestei^ Bart, v , Oeoror 

Chichester Oxendon, £fq. 

• 

*^1118 was an a£tton of trefpafs on the cafe, in which 
«the Plaintiff declared, that the Defendant was feifed 
of and in a clofe called Rye Croft Coppice, with the ap- 
partenances, at the parifh of Aftton, in the county of 
Devon, in his demefne as of freehold, the reyerlion 
thereof belonging to the Plaintiff •, and that the Defend** 
ant, contriving to aggrieve the Plaintiff in his reverfion- 
ary eftatc and intereft in the faid clofe with the appurte¬ 
nances, whitft the Defendant was fo frifed thereof, on 
divers days wrdngfuUy and unjuftly felled divers oak 
trees, then growing in the faid clofe, and took and car¬ 
ried away the fame, and converted them to his own ufe, 
whereby the Plaintiff had been and was aggrieved and 
pr^udiced in his reverlionary eftate and intereil in the 
laid clofe. There was alfo a count in trover for trees. 


The Defendant pleaded the general iffue. This esufe 
came on to be tried at the Devon fummer affizes r8i i, 
when a verdi£l was found for the Plaintiff, with nominal 
damages, fubje£l to the opinion of the Court upon a 
cafe, which dated, that the late Sir John Ckichejier, Bart., 
being feifed in fee of the clofe mentioned in the declara* 
tion, with other premifes, in the pariili of Afiton, in the 
county of Devon, o#tbe 3d of Bept» 1808, made his will 
duly executed and attefted for paffing real eftates, in the 
words following: " I give my eilato of Afiton, in the 
county of Devonfiire, to George Chichfier Oteenden, fe- 
cond fon of Sir Henry Oxendon, Bart, of Braime, in the 
county of Kent, 1 give the houie in Seymot/r Place, for 
tridek 1 have given a memorandum of agreement to put* 
chiife, and which is to be paid for out of timber which 1 
huve ordered to be cut down, to the Reverend John San* 

7 firi 



IN THE Fif^t-second Teab OF GEORGE III. 

fovd of Shervjilly in Devoft/hire, J^hn (L.S.) Chichejier!* 
The devifor died without revoking his will, and the De¬ 
fendant, who was the devifee named in it, entered into 
the devifed premifes, and on the day ftated in the decla¬ 
ration, ordered an oak tree to be cut down on the clofe 
therein mentioned, which was accordingly done. The 
Plaintiff was the heir at law of^the devifor. * 

Pell Serjt. for the Plaintiff, contended, tliat the words 

my effate of AJbtoiiy* paff^d only a life-effate to the 
Defendant. He admitted that the words all my 
eftate,” and « my ellate in,” and “ my eftate at,” will 
refpeclively pafs a fee : but he conceived that my eftate 
^ AJbton was equivalent to faying my AJhton eftate, and 
that if the teftator had ufed the letter expreilion, it 
would have been only deferiptive of the locality, and nor 
of the intereft intended to be devifed: he endeavoured 
to fupport this pofition by the doubts which Lord 
Hardwicke had entertained upon a hmilar point in Gecfl- 
•wyn v. Goodnvyriy i Vef, 227. 

The Court interpofed, without hearing Letts Serjt., 
who was to have argued that this devife would pafs 
a fee. 

Mansfield C. J. 1 do not think it would have helped 
the Plaintiff much, if the teftator had faid « all my AJb^ 
ton eftateif a cafe can be founder which is, in words 
and fyllables, the fame as this, and contrarily decided, we 
are bound by it i but if not, I think the cafe is clear. 
It fortunately happens that the rule of law in this cafe 
coincides with the intention of the teftator: to be fure 

4 

nothing can be ftronger than thefe words. 

Judgment for Defendant. 
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Every perfon ^TlilS was an a£kion brought to recover, as for a total 

fuftained by the capture of goods on board the 
which fails with- ihip Oceaftt upon a policj; efre£led << at and from Huii to 
out convoy, do« it Palermo, MtJ^na, and Malta, or ^Malia, Mejfttia, and 

her having a fuffi- Palermo, sfll or any,-with leave to call at Gibraltar for all 
cient licence for purpofes whatfoever, to take tn and difcharge goods at 
out whk?;Jl^^" places the veflel might touch at, and with 

fdrances on his leave to tranf-fiiip the goods by any other veflel from 
goods are void, by Palermo to Mejfma, or from Malta or Mcjftna to Ptf- 
^5^^* Itrmo, upon the Ihip Ocean and the policy was thereby 

Although the declared to be upon goods, paying average on each 
owner of the goods package, as if feparately infured, valued at 6665/. 4/.” 

tended that^the Upon the trial of this caufc, at the fittings after Ttinity 
Ihip fliould have term 181 T, before Manifield C. J. and a fpecial jury, the 
* ^And^^thMgh** appeared to be, that the Plaintiff, who refided at 
he lived at a dif- Halifax, being defirous to export goods with expedition 
tance from the Palermo on board a running (hip, engaged by their 

concera whlf the agents. Hall, Emmett and Co. of Hull, (o (liip a quantity 
management of of goods from that port on board the Ocean, then lying 
the Ihip, or the Hull, which Ingham, brothers, of Leeds, had chartered 

obtaining for her ' * . 

the neceflary doco- forthe fiflie voyage, and which they intended, and re- 

... preferited by public advertifement, to be an armed 
A licence to fail ^. , , , 

without convoy to running fhip, carrying ten guns : and not completely 

a port which a ihip loading her on their ow’n account. Inghams had laid her 

muft pafs on her freight as a general ihip. The Plaintiff accord- 

fufficient licence to mgly, with a full knowledge tliat this was a running 

authorize her to inftrudicd tJieir correfpondents, N, 7 cnAR»Wain- 

cence'or convoy, London, to effed the infurance in quellion; at 

for the refidue of the time of efle^ing the policy in London, on the 10th of 

&e hw^^checTat the broker reprefented to the Defendant and 

that port. 

A licence to Gibraltar will not legalize a voyage to Palermo, Mefina, and Malta, 
touching at Gibraltar, and finding there uditlier licence or convoy. 

the 
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the other underwriters that the Ocean was a running 
Ihip} and the premium, whieh was fix guineas per cent,, 
was the higher on that account. He did not repiefent 
to them that the fliip would have convoy from Gibraltar* 
The mafter of the Ocean, on the ifith of July, at Hull, 
received the Plaintiff’s goods on board from their agents 
there, and on the fame day figned to their order bills of 
lading. The broker of Ingl^ms refident at Hull, pro* 
cured from London, through the agency of a clerk of the 
cuftom-houfe at Hull, and without any communication 
with the Plaintiff, delivered to the mafter of the Ocean, 
on the 16th of July, together with the (hip’s clearance 
for Malta, Mejina, and Palermo, a licence to fail with¬ 
out convoy, with ten guns and eleven men, from Hull 
to Gibraltar, containing no reference to the voyage in* 
fured. It was in evidence that neither Inghams, who 
chartered the vefl'el, nor the Plaintiff, knew that the 
licence was a licence to Gibraltar only, until after th^ 
(hip had failed from Hull bn her voyage, which (lie did 
on the i8th, having on board the complement required 
of men and guns. On the 25 th of Augujl (he was driven 
by a gale of wind into Gibraltar, where, but for that cir- 
cumftance, (lie would not have touched. On her arrival 
there, the mailer enquired firff for ibme perfon autho¬ 
rized to grant him a further licence to proceed on his 
voyage without convoy; but finding none, he next ad- 
dreffed himfelf to the officer commanding on board the 
Norge, the fenior -naval officer commanding on 

that ilation, and enquired for convby to Media, Mejina, 
or Palermo: that officer informed him that no convoy 
was then likely to be appointed, and that it was not 
ufual to appoint convoy from Gibraltar to thofe parts of 
the Mediterranean, and recommended him to fail in com¬ 
pany with other veflels for mutual prote£rion.' He failed 
accordingly on the 5th of September in company with two 
Other yeffels, from which the Ocean was feparated in a 
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fpg on the 8th, and was on the T4th captured by a 
Freftch privateer. The Plaintiff *8 inc^refl: was admitted. 
It was in evidence that no perfon refident at Gibraltar at 
that time had authority from the lords of the admiralty 
either to appoint convoy, or to grant licences to fail 
without convoy. It was further in evidence, that it was 
the general practice of the lords of' the admiralty about 
that period to appoint convoy to Gibraltar^ but not for 
PaUrtm or other places beyond Gibraltar; that veffels 
were fometimes recommended to take convoy from Gib- 
rahar ; but that was not done here; that fo lately as the 
22d of June a licence had been granted to Malta; that 
there was more hazard in the voyage between Gibraltar 
and Malta than between England and Gibraltar* It was 
obje£Ied, for the Defendant, that the policy was void, in- 
afmuch as the licence obtained did not extend to the 
voyage infured, and that tlic vcllcl therefore failed with¬ 
out licence on the voyage infured. By the ftat. 43 G. 3. 
^• 57 * y***» ** Itfhall ijot be lawful for any vcflcl belonging 
to any of his majelly’s fubjccls, (except as thereinafter is 
provided,) to depart from any port or place whatever, 
unlefs under the convoy ^nd protection of fuch fldp or 
ffiips as (liall or may be appointed for that purpofe.” 
And byyi4., In cafe any velTel (hall depart without con¬ 

voy, or (hall afterwards defert or wilfully feparatc or 
depart from fuch convoy contrary to the provifions of 
that ad, every policy of infurance, upon fuch veflel, or 
upon any goods, laden or to be laden on board thereof, 
or upon any property, freight, or other intereff, ariling 
out of the fame, whereon infurances may lawfully be 
made, (and w'hich (hall be the property of the mailer or 
other perfon having the charge or command of fuch 
veflel fo failing without convoy, or wilfully quitting 
the fame, or of any perfon interefled in fuch (hip or 
veflel, or cargo, who (hall have direded, or have been 
uny way privy to, or inftruraental in caufing fuch (hip 
3 Of 
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or veiTei to fail without convoy, or wilfully feparating 
therefrom,) ^alt be null and void to all intents and pur^ 
pofes; and further, if any party to fueh infurance, his, 
her, or their executors or adminiftrators, any broker, 
agent, or other perfon lhall knowingly make or effed or 
procure to be made or efFed^cd, or lhall negotiate or 
tranfaft any fettlemcnt upon fuch infurance, or pay or 
allow in account, or agree to pay or allow in account or 
otherwife, any fum or fums of money upon any lofs, 
peril, or contingency relative to any fuch infurance, 
every fuch perfon fliall for every fuch oflence forfeit the 
fum of 200/.” But by fe£f. 6. “ Nothing in that aQ: 
contained, whereby veflels are required not to fail or de¬ 
part without convoy, (hall extend to aqy vcfiel for which 
a licence fliall be granted to fall or depart without con¬ 
voy, cither by the lord high admiral of Grert Bntatny or 
by the commiflioners for executing the office of lord 
high admiral, or any three or more of them, or by fuch 
perfon or perfons as fliall be duly authorized by him or 
them, or any three or more of them, for that purpofe ” 
The 8th feffion provides, that ** the ?.£i fliall not extend 
to any veffel failing or departing without convoy from 
any foreign port or place, in cafe tliere fliall not be any 
convoy appointed for fuch fliips or vcflels, nor any per- 
fon at fuch foreign port or place, duly authorized by the 
lord high admiral of Great Britain t or the cornmiffioners 
for executing tlie oihee of lord high admiral for the time 
being, or any three or more of them, to appoint convoys 
for fuch vcffels, or to grant licences for fuch veflels to 
fail or depart without convoy.” iMan^elfl C.J. thought 
that as the FlaintiiTs knew that the veflel was to fail 
without convoy, it was incumbent on them to fee that a 
fuflicient licence for the voyage was procured, and that 
the licence proved was not fuflicient; but referved both 
points; firft, whether ike Plaintiffs were privy to the 
failing without con'foy within the meaning of the a£l; 
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and) fecondly* whether the licence obtained was a 
cient licence for the voyage: fubje<fl whereto .the jury 
found a Terdi£l for the PlaintiiF, expreffing their opinion 
that it was the conftant courfe of trade that the charterer 
or mafter of the veflel, and not the owner of the goodsy 
ihoulfl procure the licence. 

f 

Shepherd Serjt, having accordingly in this term ob¬ 
tained a rule njfi for a new trial> 

and Vaughan Serjts. fhewed caufe. Having ob- 
ferved that a very large fum was depending on this quel^ 
tion, and that the defence was unconfeientiousi inafmuch 
as the underwriters fubferibed the policy, with a full 
knowledge that the (hip was to fail without convoy, and 
the PlaintifFs knew no more, they infifted that this policy 
was not avoided by the convoy act. Even upon the 
4th feftion, the policy is not void, for all the words of 
the fediion muft be taken together, and then it will not 
fufhee tha^ the Plaintiff is merely conufant of the fa£l: of 
the veflel failing without convoy. The fpecics of privity 
mentioned in the a^f, is fuch a degree of privity as makes 
him inftrumental to the failing without convoy. This 
FlaintiiF reflding at Halifax^ at a conflderable dillance 
from the port of Hull^ not interfering, or entitled to in¬ 
terfere with the management of the fliip, is in no degree 
inilrumental to the failing without convoy. But fur¬ 
ther, as all adls in pari materid may. be called in aid to 
explain each other, fo, a fortiori^ the feveral clnufes of 
the fame a£f mufl: be conftrued together, and it mull be 
feen what was the whole intention of the legiflature: 
and the 6th fe£lion, coupled with the 4th, fo qualifies 
it, that the offence created by the a£l is not merely the 
failing without convoy, but the failing without convoy 
ff contrary to the provilions of tl^ a£lto find what 
is, all the fedlions mufl be incorporated ; and the 
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reCult is9 that by the words of the 4th fe^Iion, the procur¬ 
ing the veflel to fail without either licence or convoy, con- 
ftitutes the oiFence, and the policy is avoided only in 
the cafe where the fliip fails without either licence or 
convoy, with the PlaindfiT’s exprefs aifent. In this cafe 
it is particularly to be obferved, that the Ocean was a ge¬ 
neral (hip, and if it were incumbent on the owner of 
every parcel of goods fent by aT general fhip* to procure a 
licence for the (hip, there would be as many licences ne- 
ceflary as there are confignors. [^Mans^eJd C. J. Every 
confignor is intcreded to fee that one proper licence for 
the (liip is obtained.] It is true that the convoy required 
by the acl mud be convoy for the voyage, and that the 
licence required by the acf mud be a licence for the 
Toy.'.ge; but inafmuch as it has been determined that it 
is fulBcient to fail under the prute£Iion of convoy ap¬ 
pointed for fo much of the voyage for which government 
think it fufiicient to appoint convoy, fo is it fulficient to 
fiil with a licence for fo much of the voyage for which 
licences are ufually granted. The licence is in lieu of 
convoy, and the necedity of the licence is only co- 
extcnlive with the ordinary appointment of convoy ; if it 
were otherwife, the fphere of Brhijb commerce, indead 
of comprehending the whole navigable globe, mud be 
conHned to thofe feas, to which u’-e can fpare (hips of 
war, to a<d as convoy. It was in evidence that no licence 
could be procured to any point on the voyage beyond 
Gihrultur^ and the Plaintiffs had fufEcientiy complied 
with the datuie 4 n obtaining a licence to the furtbed 
point to which a licence could be procured. And this 
would be a fulHcieiit title for the Plaintiff, even if he 
were mader of the Chip ^ but the cafe of the owner of 
goods is very different from that of the mader. For it 
was in evidence, that in the ordinary courfe of trade, it 
is not the bufmefs of the owner of the goods, but of the 
mader of the diip, to procure the licence; It.is there- 
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fore no fiiult in the owner of the goods that the veflel 
fai^ without a proper licence. The Defendant muft at 
lead prove a previous knowledge in the Plaintiff* of the 
ihip’s failing without a fufficient licence, as well as with¬ 
out convoy; but fo far from that being proved, it was 
in evidence that the Plaintiff* underftood a licence was to 
be obtained, and intended it fhould be obtained, but 

r 

that he was ignorant what fort of a licen''e had been 
procured, nor did he ever know the contents of it, 
until after the (hip failed: if he had I'imfel ' obtained a 
defeftive licence, it might have been faio that he was 
inftrumental to the offence. It is faid that he was conu* 
fant that this was a running fhip. Undoubtedly he was 
10 1 but the Court cannot intend that the Plaintiff de- 
(igned to aft illegally, unlefs th6re be evidence of it; 
nor was the Plaintiff* at liberty to intend that the inafter 
or charterer of the veffel would aft illegaMy; he con¬ 
templated, and had a right to contemplate, that (he was 
a rutining fhip legally to be licenfed for the voyage, and 
to prefume that the charterers or the mafter would pro¬ 
cure a legal and fufficient licence in the courfc of their 
buffnefs. It is impoihble to fay that mere ignorance of 
a faft, which it was not the Plaintiff’s duty to enquire 
into, fhall not only fubjeft him to the lofs cf ail his 
property, but (hall fubjeft both himfelf and the broker 
to immenfe penalties, and the Defendants thcmfelvcs to 
a penalty of 200/. each, which is a necf'ffary confequence 
infcparable from the other. But it cannot be that one 
man fliould be rendered a criminal, becaufe another is 
ignorant of fafts. {Mansfield C. J. The knowledge has 
no relation to the failing without licence: the knowledge 
mentioned in the aft is the knowledge of the fhip’s fail-* 
ing without convoy.] Moreover, this cafe does not come 
within the aft, by reafon of the eighth feftion ; for the 
port from which this veffel failed without having either 
convoy or licence, was Gihraltars a port at which, bf 

the 
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the |K>licy, {he had liberty to touch, and at which there 
was neither any convoy appointed, nor any perfon re- 
iident, authorized by the lords of the admiralty to ap* 
point convoy or grant licences. \Heath J. intimated 
that Gibraltar was not a foreign port for the purpofes of 
this a£f.*] Either therefore the licence obtained was 
fu^Hctent, or the evidence fails to conned the Plaintiff 
with the illegality of the velTel’s failing contrary to the 
provifions of the a£f. 

Shepherd Scrjt., contrh. Firft, it is clear the licence 
obtained was infufficient. The objeft of the convoy 
aft was equally to proteft the underwriters as the mer¬ 
chants, for it was defigned to proteft the property of the 
country from fdiing into an enemy’s hands. The policy 
of the aft is, that it {hall be rendered generally illegal 
to fail without convoy \ bur a difpenhng power is re- 
ferved to the government, who, having the belt intel¬ 
ligence, may be fuppofed to be the befl judges of the 
propriety of letting (hips have a licence to f.dl without 
convoy, upon receiving particular information of their 
refpeftive ftrengtli and deflination, and weighing thofe 
circumifanccs againfl the probable dangers of the voyage. 
It will not be -contended that if the goveniment had 
determined to grant no licence at all, the {hip might 
have failed without cither licence or convoy } why then 
may {he fail for PaiermOf without convoy, when the 
government, in their diferetion, think it wife not to li¬ 
cence her to proceed without convoy further than 
Gibraltar? If a fliip obtaining a licence for a fmall 
part of her voyage, may afterwards extend her courfc 
to any point (he pleafes, it will be only necellary in fu¬ 
ture to obtain a licence for fome (liort diffance, and 
every merchant will be at liberty to run the reft of the 
voyage witliout convoy as he may think fit. It is ex- 
prefsiy proved that the mafter did not intentionally put 
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iSrr« httb Giiraltar, nor ever cleared out for that place; fo 

**‘* **^^*^^ that Ihe never failed on the voyage licenced \ and the 

. ^ fa£I which has been infilled on as affording an argument 

CowfB. for the PlaintifF» that the government refufed at that 
time to grant licences to Palermo, afibrds the ftrongefl 
argument for the Defendant} their reafon evidently 
beidg, that they did not find it convenient to appoint 
convoy for a feafon: the navigation of the Alediterranean 
was fo much more infeiled by the enemy than that on 
this fide of Gibraltar, that the government deemed it ex¬ 
pedient to let the law take its courfe, and to prohibit the 
navigation of thofe feas altogether. The cafe of the 
owner of goods may be admitted to be diflinguifhable 

from the cafe of the owner of the (hip, if the mailer bar- 
% 

ratroufly or fraudulently fails without convoy, or if hav¬ 
ing failed with convoy, he barratroufly, tortioufly, or im¬ 
properly leaves the convoy: neither the owner of the 
(hip nor the owner of the goods fhould be prejudiced 
thereby; but here the owner of the goods knowingly 
puts his goods on board a (hip which he knows is to fail 
without convoy, and which he intends fhould fail 
without convoy : he knows therefore that he embarks 
in that which is an illegal a£l, uiilefs he can bring him- 
felf within the difpenfation. It is therefore a duty in¬ 
cumbent on him to enquire of the mailer whether he 
has procured a fufficient licence } if a fulficient licence 
is (hewn, and the mailer afterwards tortioully departs 
in contravention thereof, the owner of the goods might 
not be fubjefled by that fraud to the penalties of the 
ad; but that is not the cafe here. A perfon who 
agrees to pul his goods on board a veflcl as a running 
(hip, is furely inllrumental to her failing without con¬ 
voy. It would even have been a breach of con trad in 
die mailer if he had waited for convoy. The (hips fail¬ 
ing without convoy was not a failing without convoy 
from Gibraltar, a foreign port which alone is excepted 
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in the cafe where no conyo^T is Appointed) but it was a 
failing from Hull, a Briiijb port. If, indeed, theFlaintilF 
could evince that convoy means convoy only to leave the 
port he is in, he might have fome colour to contend 
that a licence to leave the port he was in, would be 
licence for the voyage; but upon the decided cafes there 
is no colour for the argument., 

Lens Setjt., who was to have argued o^ the fame fide, 
was ftopped by the Court. 

Mansfield C. J. This quedion lies in a narrow 
compafs. 'Phis is an a£iion brought to recover a lofs 
fuftained by the capture of a (hip infi^red from London 
to Malta, Palermo, and Mejfwa, The declaration ftates 
a failing on this voyage, and a lofs by capture. On 
the trial it was proved that the (hip failed without any 
convoy for this voyage, ivith the privity of the Plaintiff. 
"The (hip was advertifed as a running (hip, it was per¬ 
fectly well known, (he was to be a running (hip, to fail 
without convoy for this voyage. The Defendant has a 
right to avail himfelf of this objection, if the Plaintiff 
with his privity did put his goods on hoard, without 
convoy for the voyage ; but it was argued that the Plain¬ 
tiff’s privity alone will not vacate the policy, but that 
he muft be inftrumental. Now this is directly contrary 
to the words of the ftatute, which are, “ privy to, or 
inftrumental in.” It is not ncceffary to decide what 
makes a man inftrumental, but it w;as never before 
thought that “ privy” and “ acceffary” meant the fame 
thing; and that the Plaintiff is privy is no doubt; 
and the claufc applying to perfons ** privy or inftru- 
inental,” if he is privy, his infurance is void. But, it 
is faid, the Plaintiff is prote£ft'd by fedlion 5., which 
esempts from the operation of the a£l (hips failing with 
‘ ali- 
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a licence; and that although the no v^here ufea the 
eapreffion that the policy (hall be void if the {htp» with 
with the owner’s privity, fails without a licence, yet if 
the Ihip did fail without a licence, the owner of the goods 
not being privy to the want of a licence, he lhall not incur 
the forfeiture. But it would be a {(range -thing indeed to 
^nfert in fuch an inflrument as this, that the Ihippcr know 
the {hip is to fail without a licence. It cannot be ncccf> 
fary, the PlaigtifF fays, that every {hipper of goods muft 
know and fee that a proper licence is obtained. The firft 
anfwcr is,,every perfon {hipping goods mull know and 
fee that a fufficient licence is given. In the next place, 
what is the captain but the agent of the fliipper in re- 
fpe^ of thefe goods ? and does he not therefore apply 
for a licence as fuch agent ? But every ihipper of goods 
may go and en<]uire at the Admiralty whether fuch a 
licence was granted or not; and every merchant knows 
it is not the practice to grant licences for {hips going up 
the Meditfn-antafu It is impo{nble to fay tlien, on thefe 
twoclaufes, but that the Plaintiff has offended againfl 
this zQit the voyage being without convoy, and with 
his knowledge, ami no fufHcient licence having been 
obtained. Whether the Admiralty are right or not in 
appointing or not appointing convoy for the Mediter^ 
ranearit or in granting or not granting licences, is not for 
the courts of law to decide ; but as the law now {lands, 
and according to the prefent pra£licc of the Admiralty, 
this voyage is illegal. It is quite immaterial whether the 
Plaintiff knew or not that the licence was infuiBcient. 
If the captain aeled wrong the Plaintiff may have an 
a£Iion againfl his captain. 


Heath J. I am of the fame opinion. I cannot add 
any thing to what my Lord has faid. 


Cham- 
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Chambre J* was of the fame opinion, it was a very 
clear cafe. 

Rule abfolute io enter a nonfuit. (a) 
(a) Lawrence J. wat ablent, owing to indifpofitiofi. 


i8iz. 

Wainhoobe 

CoWtB* 


Browk ‘dw Hodgson. 


Nov, a6. 


fent butter to London configned to Pen^ by If a bill of par- 

the hands of the Plaintiff, a carrier, who, bV mif- 5**^“!*™ fpecifie* 

' . the tranfa<ftion 

take delivered it to the Defendant, and he appropri- upon which the 
ated it to his own ufe, felling it and receiving the Plaintiff’s claim 
money. Pen had paid Payne for the butter, and Brovon^ fpedfv tl^Tw^- 
admitting the miftake he had made, paid Pen the value, cal defeription of 
The Plaintiff declared for goods fold and delivered, and 5*^^^ which 
for money paid ; and delivered to the Defendant a bill plaintiff out of 
of particulars, “ To 17 firkins of butter, 55/. 6 j.,” that tranfaftion. 
not faying for goods fold. It was objeaed for tlie Dc- 
fendant, that there was no contraa of fale, either exprefs to B. goods Con¬ 
or arifing by implic.'ition of law between the parties, f^^^and5^*a 
upon this tranfaftion, and that although tlic Plaintiff propriates the 
might have recovered in trover, he could not bring and the 
cijfumpfit for goods fold : the count for money paid was mand^*witho*ut 
not adverted to at the trial. The jury found a verdidf adion, pays C. 
for the Plaintiff. 

earner may re¬ 
cover it againfi B, 

Vaughan Serjt. in this term, obtained a rule nifi to fet as money paid 

afide the verdict; and p ® , 

’ But not as the 

price of goods 

Shepherd Serjt. now fliewed caufe againft it, centend- fold and delivered 
ing that iivafmuch as Ptn might have recovered the 
value of the butter againft the Defendant, it was com¬ 
petent to the Plaintiff, w'ho had paid to Pen tlie value cf 

the 
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die butter) to fue the Defendant for the price) as money 
paid for his ufe. 

Vaughan eontrh^ contended that the Plaintiff was pre¬ 
cluded from taking that ground, becaufe 'he had made 
no claim for money paid in his bill of particulars, but 
only for goods fold.. 

Mansfield C J. At the trial my attention was not 
called to the count for money paid, but upon this count 
I think the a£iion may be fuftained. The PlaintiiFs 
pay Ben on account of thefe goods being wrongful^ 
detained by Hodgson; they pay the value to the perfon 
to whom both ^hey and Pen were bound to pay it: and 
this, therefore, is* not the cafe of a man ofHcioufly and 
without reafon paying money for another \ and there¬ 
fore the a£fion may be fupported. As to the objeflion 
taken refped^ing the bill of particulars, bills of parti¬ 
culars are not to be conllrued with all the ftri^nefs of 
declarations: this bill of particulars has no reference to 
any counts, and it fulEcicntiy exprelTes to the Defen¬ 
dant, that the Plaintiff’s claim arifes on account of the 
butter. 

Heath J. We mull not drive parties to fpecial 
pleaders to draw their bills of particulars. 

Rule difeharged. 
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Rolfe V, Rogers. 
Rogers v. Burgess. 


i8zi 


Nov, 36. 


JN each of thefe caufeSi which both came on upon 
the fame Vaughan had obtained a rule 

nifi that the Plaintiffs knight not recover their coftS) 
although they had obtained verdicts, the verdiffs being 
for fums under 10/., but might pay colls to the Defend¬ 
ants to be taxed by the prothonotary, upon the ground 
that they had held the Defendants to bail without rea- 
Ibnable or probable caufe^ under the ftatute 43 C. 3. 
46. 

A 

Beji Serjt. (hewed caufe in both inllances, upon alE- 
davits which cllablilhcd abundant probable caufe for 
both arrells. 


If a Defendant*! 
attorney^ without 
fufBcient ground^ 
diredls an appli* 
cation under the 
fiatute 43 C.3, 
c. 46. that the 
Plaintifil having 
holden the Defend¬ 
ant to bail and re¬ 
covered at trial 
lefi than loAy 
lhall pay the De¬ 
fendant’s coftg; 
the Court, in dif- 
charging the rule, 
will direfl the 
colls pf the motion 


to be paid by 

The Court difeharged both rules, with cods to be the attorney, 
paid by the attorney who made the application unlefs he 
ihould produce an exculpatory alRdavit, fatisfador^' to 
the Court; declaring that it was a (hocking thing that 
when they difeharged a rule obtained on fuggedions 
pcrfe^ly groundlefs, and made with no otlier view than 
to put a few mlferable cods into the pocket of the at¬ 
torney who dire^ed the application, die confequences 
(hould fall on the client who knew nothing of the mat¬ 
ter, and delired that their intention to purfue this prac- 
lice might be promulgated. 



l8ti. 

JVbw* %6m 

Although a 
"bail* having ren¬ 
dered the Defen¬ 
dant) mitigates 
him to vexatious 
attempts to obtain 
his difchatge 
under an infolvent 
aA> the Court 
Mrill not compel 
him to pay the 
coAs of the 
Plaintiff's re- 
fifting thole at- 
, tempts. 
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WiNSTANLEY V. HeAD. 


JpjELL Serjt. made an application, which, he admitted, 
was prma impr^mu^ that Walter Headt the bail, 
miglit pay thePlaintifFhis,coils, occaiioned by his oppoiing 
the Defendant’s difcharge under an infolvent a£l, under 
the following circumftances. Walter HeadhzA rendered 
the Defendant in his own difcharge. The Defendant ap¬ 
plied to the Court to difcliarge him out of cuftody under 
an infolvent a£l: the Court remanded him becaufe he 
was not an obje£l of the aft, having been before dif- 
charged. He again, at the inlligation of Walter Head, 
applied to the London felfions to be difchargcd, but 
when he faw that the PlaintilF appeared there prepared 
to oppofe him, he defifted from proceeding with the ap¬ 
plication : the Plaintiff had been put to conliderable ex¬ 
pence in oppcfing and preparing to' oppofe thefe ap¬ 
plications. 


Per Curiam. Since W. Head has rendered the De¬ 
fendant, he is no longer bail. Take nothing by the 
motion. 


Rule refufed. 
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Reynolds, Gent., one, &c., v. Caswell and 
Wife, Adminiilratrix. 



Nov, %6* 


was an aftion brought by an attorney to re- An attorney 
cover the amount of his bill for bufinefs done* for a biU 

the inteftate. Upon the trial of the caufe at the fittings h[g*^f,||;h*^abbre^ 
iviLondon^ after Trinity term 1811, before JMIansjield C.J., vlations of Englijh 


it was proved that the bufinefs had been done for the in- 
teftatc, and that a bill of colls had been delivered to him 


words as arc ufual 
and intelligibl*. 


before his death, but that after his death no limilar bill 


charging the adminiilratrix, had been delivered to her; 
the Defendants not producing the bill on notice, the 
Plaintiff gave in evidence a copy ; whereupon Vaughan 
Serjt., for the Defendants, objcdled 'that the Plaintiff 
could not recover, bccaufe it was not w'ritten in words 


at length, purfuant to the requilitions of the ftatatt* 
2 G, 2. c, 23. It contained in faiSl the following abbre¬ 
viations, “ iwrflwx for declaration,^. 18.”—“ pajjiuiy 


*^fo. 24.,” Term fee, ** ** Vd'*pnjfimy “ 2” fair co¬ 

pies, “ SerjtT—^^^Atty** pajfiuiy “ Lres Upon tills 
objedlion the Plaintiff was noiifuited. It was .ilfo objecled 
that as the Plaintiff fought to charge the prefent Defen¬ 
dant by his adlion, he ought to have delivered a bill of • 
coils, charging him as his debtor; but Mansfield Q.}. 
held that the delivery of a bill, charging the intellate, 
was fufficient. 


Shepherd Serjt., in this term, obtained a rule nifi to 
fet afide this nonfuit, and have a new trial, upon the 
ground that the llatute 12G. 2. c, 13. f $•, makes it 
“ lawful for every attorney, clerk in court, and folicitor, 
to write his bill of fees, charges, and dilburfements wdth 
fuch abbreviations as are now commonly ufed in the Eng- 
lijh language.” And that this bill contained no abbrevia¬ 
tions but fuch as are commonly ufed in correfpondence be- 
VOL. IV. O tween 
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' Rcykolds 

v» 

Caswell. 


, tween attornies. If the abbreviations are fuch as the pro- 
thonotary and the party can underiland, it is fulHcient. 

Vaughan Serjt. now fliewcd caufc) and commented on 
the abbreviations as unintelligible to any except perfons 
of the profeOion^ whereas, he contended, it was ncceifary 
that they (hould be fuch as illiterate and ignorant per- 
fons, for whofe protedlion the ftatute was made, could 
i^lthout difficulty underfland. 

Skepherdf in fupport of the rule. Any perfon who 
can underflannd thefe words, if written at length, can 
underftand the abreviations here ufed. The right to 
fue was well veiled one month after the delivery of the 
bill to the inteilarc, and his fubfequent death cannot 
diveil it, or render any new delivery of the bill neceflary. 

Mansfield C. J. I am extremely puzzled with this 
acl, by the words ** fuch abbreviations as arc commonly 
ufed in the Englijh language,” for many of the words in 
the bill are not common in the Euglijh language : they 
never occur but in attornies’ bill, and in books of prac¬ 
tice. I really do not know what the a^l means; but tny 
brothers both think tliat under this fecond ilatute, as 
thefe abbreviations arc common and intelligible to any 
profcifional man, the rule mull be abfolute. As to the 
delivery of the bill, there was a complete delivery to the 
party to be charged in his life time. 

Heath J. agreed in opinion. 

Chambre j. The v/ords of tlie ftatute are complied 
with in both the inftances, and I fee no rcafon, cither of 
convenience or otherwife, to make us wiOi that the law 
were different: all the abbreviations arc very common. 

Rule abfolute to fet afide the nonfuit. (0) 

(a) La<wretict J. was abfent this day in confcquence of iadlf- 
pofition. 
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Wright Plaintiff, Wright Deforciant. 


*P5 



Nov 27 . 


JN 1805 G, Wright prepared a writ of covenant and The concord 
concord to pafs the, fine of a moiety of a fmall free- toft*brfbr^t°had 
hold eftatc, .in Middlefix^ which he held by devife, and pafled the cufios 
he and his wife pafled the fine before the Chief Juftice, 
and pafled the fine through the alienation oflice, and mined a 
Tome other oflices, and paid the fees required; but the concord and ac- 
concord of the fine had been fince loft:: the clerk of the 

to be preparedf 

cujlos brevium office having now refufed to mark the writ and the fine to 
of covenant, unlefs the concord, or a new concord, was perfedked. 
produced, Clayton Serjt, moved that there might be 
a new concord and a new acknowledgment, and that they 
might pafs as a part of the old fine. 


Heath J. at firft faid, he had never known it done, 
and that it would be a new fine to all intents and pur- 
pofes. If parties were fo negligent, and would lofe their 
ilpcuments, they muft take the confequences. 

Upon conferring, however, with Man^ld C. J., riie 
Court agreed that they could not difeover any mifehief 
that would refult from it, and without referring to the 
officers ,(who confidered it to be contrary to all pra£Iice,) 
permitted it to be done. 

Rule abfolute. (n) 

(a) Lawrence J. was ^ient this day in conlsqutnce of iodif' 
pofitioa. 
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tSil. 


Kov^ aS. 


Wamnt of 
attortiey« in a re- 
covery^ amended 
by inferting an 
additional 
Chrifium name 
of the vouchee. 


Nov, 18 . 

If a Defendant 
pays money into 
court which the 
Plaintiff does not 
take out, but pro¬ 
ceeds, and the De¬ 
fendant obtains a 
verdidt, the De¬ 
fendant is entitled 
to full colls of the 
whole adlion. 


Demandant, 


Tenant, O’Brien 


Vouchee. 

J^NtNINGTON obtained permiffion to amend 
the warrant of attoVney in this recovery, by in*- 
ferting between the words Lancelot 0 *Brien” (the 
name of the vouchee,) the word ** Glanville” upon an 
affidavit of the vouchee that he added this name upon 
the authority of an old family bible, in which it was in- 
fertcd foon after his baptifm. 


Jeffs v. Smith. 

JN this action the Defendant had obtained the ufual 
rule of Court, permitting him to pay the Plaintiff, 
or his attorney, i/., with cofts to be taxed, if the Plain¬ 
tiff would accept thereof in full difcharge of the fuit; 
but if he would not accept the fame, then permitting 
the Defendant to bring the fum into court, and that it 
ihould be ftruck out of the declaration; and that upon 
trial of the iffue, the Plaintiff (hould take a verdi^ for 
fo much only as he ihould prove due to him above the 
fum of i/. The Plaintiff refufed to accept the i/. with 
cofts, and proceeded to trial, whereupon a verdi£^ was 
found for the Defendant. The prothonotary had 
taxed for the Defendant the whole cofts of the a£fion, 
whereupon. 

Lens Serjt. had on a former day obtained a rule nt/t, 
requiring the prothonotary to review his taxation, on 
the authority of Wilton v. Place^ 2 Bof. tsf Pull, 56., and 
MulUr r. Hartjbmn^ 3 Bof, isf Puli,^ 556. 

7 
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Pell Serjt. now fhewed caufe. He obfenred that in 
both thofe caufes the point arofe on confolidation ruleSj 
wherein the PlaintifFs in the fliort caufes are entitled to 
their colts up to the time of paying money into court, 
though the Defendant fucceeds in the caufe which 
is tried, but that in other cafes the fum paid into 
court, if not accepted, is (truck out of the declaration, 
and the caufe proceeds as if that fum had never been 
declared for, confequently if the PlaintilF did not recover 
more, the Defendant muft have his whole colts. He 
cited Burjlall v. Horner ^ 7 R, 372. X)avis v. Manfell^ 
Willes, 191, ^tevenfon v.^Torkey /^T.R* 10. Kahelly^ 
Hudforty ihid.y and obferved that the practice of the 
Court of King’s Bench was to allow the full cods. 



V. 

Snitk. 


Lens contrhy obfer\'ed that the two cafes lalt decided 
in that court appeared to countenance his application, and 
it was hard that a new rule (hould be now adopted in 
this fird indance, {a) 

The Courty after confulting with the odicers, who dated 
that the pradlice had been fettled for 35 years, ob-« 
ferved that the practice, by which they ought to abide, 
throws on the Plaintid* all the rifk of the a£lion, if 
after money paid into court, he chufes to proceed with 
the caufe. 

Rule difeharged. 

(«) But fee Skarratt v. Vaugiany antej a. a66* Twemlo'xu 
Brocky antcy 2« j6i. 


03 
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ipS 

i8ir. 


NinhilL 

A trader in 
prifon employed 
an auctioneer to 
fell goodsf who 
lent him the pro¬ 
ceeds by the 
hands of the De¬ 
fendant; the 
trader became 
bankrupt by lying 
two months in 
priibn. Held that 
his aiBgnees could 
not recover from 
the Defendant} 
who was a mere 
bearer} the money 
he had ib received 
and paid over* 


Coles v. F. Wright. 

^TIIS cafe was tried at the fittings in Middlefex after 
Trinity term l8n, before Man^eldC.l>y when 
a verdid was found for die Plaintiffs \ and Serjt.y 
on the firft day of this tertny obtained a rule ntft to fet 
it afide. 

Caufe was fliewn againft this rule on a fubfequent 
day in the temn, by Shepherd Seijt.y who cited King 
V, Leethi zTR, I4l.y and Vernon v. Hatikeyy a J*. 

5.113. 

Beji fupported his rule, and cited Sadler v. Evansy 
4 Burr, 1984.) and diftinguifhed this from the cafes 
cited. 

The judgment comprehending the fa As, which were- 
few and fimple, it becomes unneceflary to ftate them 
here. 

Cur. adv, vult. 


MiiNSFiELD C. J. This was an aAion brought by the 
Plaintiff*, as affignee of the effeAs of Samuel Wright^ 
againft the Defendant, to recover money alledged to be 
had and received by the Defendant, to the Plaintiff’s 
ufe. The ground of the aAion is, that Samuel Wright 
the bankrupt had been committed to prifon, and after he 
had been committed to prifon, he employed Robinsy an 
auAioneer, to fell certain goods, who delivered 79/., the 
money produced by the fale, to the Defendant, to be 
carried to his brother, 5 . Wright. S. Wright received 
ity and paid away part of it, and it does not appear what 
he did with the reft: the Defendant theti having re- 

■ • t • 
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ccived this fum of 79/., it is faid the bankrupt’s afllignecs 
are entitled to recover, bccaufe S. W'right became a 
bankrupt by continuing two m'ontlis in prifon; and 
upon the trial the defence was, that the Defendant re¬ 
ceived the money merely as a meflenger, or carrier of 
the money between the one party and the othcR, and 
that as fuch, and having paid’it over, he was not liable. 
We find no cafe in which this do£lrine of relation of an 
act of bankruptcy, committed by fuffering imprifonment, 
has been carried fo far as to charge a man with money 
received for a trader lying in prifon, at a time before he 
became a bankrupt. There was evidence that the brother 
knew he was in prifon j and it was urged for the Plain¬ 
tiffs, tliat inafmuch as every man is fuj)f ofed to know the 
law, the Defendant w'as conufaat that his brother w'ould 
thereby become a bankrupt. There was alfo evidence 
of a meeting of creditors to confider the Hate of 
5 . Wrighfs circumftanccs, but no evidence that the 
brother knew it: according to the decided cafes the 
action might be brought againft the auftioneer} but it 
feems a monftrous thing to fay, that every one who takes 
money in the charact t of a meflenger or bearer, fhould 
be fo liable; it may happen to ^pafs through the hands of 
two or three perfons, who would each be liable to fuch 
an aedion. No cafe goes that length, and the dodlrine 
of the relation of the a£l of bankruptcy, is in all cafes 
extremely hard, and in many fhocking, and it is not to 
Ire carried further than we arc compelled to carry it: and 
therefore wc think we are bound to fay that the Defen¬ 
dant is not liable to this a£llon, and the rule tiiji to 
enter a nonfuit mu(l be made 


1811. 


Coles 


V. 

F. Wright. 
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i8xi. 



iVov. »S. 


If two perfons 
exchange accept- 
ance8> and before 
the bills are tna- 
^ture* one of the 
acceptors commits 
an a<ft of bank¬ 
ruptcy, there is 
not fuch a debt 
due from him 
to the other as 
will fuftain a 
coinmiflion, be¬ 
fore the other has 
paid his own ac¬ 
ceptance. 


Sajiratt and Another, Allignees of Collier, 
a Bankrupt, 'v, Austin. 

a£^ion was tried at Guildhall, at the fittings after 
Trinity term i8ii, upon admilTions. It was an 
action of trover by the alfignecs of a bankrupt, againft 
the (lierifiT, for the leafe of an iron-foundcry and other 
goods taken in executipii at the fuit of King^ and the 
only tjueftion was as to the fufficicncy of the petitioning 
creditor’s debt. He and the bankrupt had drawn two 
bills on each other, of precifely the lame tenbr and 
dates, and each had accepted the other’s bills. Before 
any of the bills became due, the bankrupt committed an 
a£l: of bankruptcy, upon which a commiffion was ifiiicd, 
founded upon the acceptances fo given By the bankrupt. 
Neither of the bills was due or paid when this action 
was brought. A verdict was found for the Plaintiffs, 
with liberty to the Defendant to move to fet it afide and 
enter a nonfuit. 

Shepherd Serjt. in this* term obtained a rule niji for 
that purpofe, upon the ground that there was no “ good 
and valuable confideration” in the acceptance of accom¬ 
modation paper, not due, w’hcrcon to found a commif- 
fioii. If it were fo, the bill might be paid twice over; 
for the holder of the other equivalent bill given in ex¬ 
change would have a right to prove that bill as a debt 
againft the bankrupt’s effects, if it be not paid by the 
acceptor when due, and if he recovers that amount, 
there is no confideratipn for the bill w'hich the bankrupt 
has accepted. 

^ough Serjt. on a fubfequent day (hewed caufe againft 
this rule. Thefe counter-acccptanccs conftitutc a fufr 

ftcicn^ 
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ficlent debt within the ftatutes 7 G. i*. 31. / i. and 

5 G. 2. c. 30./ 22 -t to fupport this commiflion of bank¬ 
rupt. It is clear that if a third party intervenes, a coun¬ 
ter-acceptance is a good confideration to conftitute a 
debt to be proved under the commilTion. Rolfev. Cq/Ion, 

2 H. BL 570. Pattlfon V. Banksy Cowp, 540., only differs, 
in that it relates to the flat. *50. 2., which has been 
called a Icgiflative expoOtion of the former a£l; and it 
was tlicrc held, that all bonds, bills, and notes, payable 
at a future day, were comprehended within the fecond 
flatute, though not within the firll. Crfjp v. Ferrity 
Willesyj^ 6 *].i decided the fame point.; thefe authorities 
have been followed in the cafes of Toujfaint v. Martin^ 
nanty 2 J*. R> 100. Martin v. Courty 2^. R. 640. Cowley 
W Dunl&p, 7 T, R. 565. Buckler v,Butiivant, 3 Eajiy 72. 
Ex parte Walkery 4 Vef. 373. Ex parte Bloxamy %Vef, 
531. Thefe lafl; cafes having decided that all bills pay¬ 
able at a future day are a good and valuable confidera¬ 
tion, and Rolfe v. Cajlon having decided that a counter- 
acceptance is to be looked on, not as an indemnification, 
but as a creating of mutual debts, capable of being 
proved, it is clear that there is a good petitioning cre¬ 
ditor’s debt in this cafe, unlefs it be required, as is urged, 
that the debt to fupport a commilTion muft be of a dif¬ 
ferent nature from a debt which may be proved under a 
commiflion, but there is no foundation for any fuch dif- 
tinaion. Before the flat. 5 G. 2. c. 30. /. 23. any per- 
fon might have fued out a commiflion. Sea. 22. enables 
any perfon to prove a debt payable at a future day, and 
f, 23. prohibits the ifTuing of any commiflion unlefs the 
debt of the petitioning creditor be of a certain amount. 
Expounding the (latute by aid qf its own context, the 
debt which is required for the one purpofe, muft ne- 
ccflarily be fuch an one as is defined to be a debt for the 
other purpofe. The perfon who has given the longeft 

credit) ought tp be the molt an objea of the alfiftance 

of 
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of the legiflature) and is foy^as it appears, from the 
legiflaturc having interfered, after feveral years conH- 
deration, to enai^ this (lat. yCr. i., exprefsly for the 
protedlion of fuch perfons, their cafe having been left 
without remedy under former a£ts. Upon the motion 
for t rule nifi the Court obferved, that it would be 
lingular if a perfon might fuc out a commiffion, u'ho 
perchance, in cafe he did not pay his own acceptance, 
would never be entitled in equity to receive any thing 
under it. *But in the cafe Ex parte Lingoody i jitk. 240. 
it was held, that a fum awarded was a good debt to fup- 
port the commiilion, though proceedings were pending 
to fet afide the award, there being a debt then fubii fling, 
as there is here, but it being in that cafe, as here, uncer¬ 
tain, whether it might ultimately prove that the debt 
would be payable. Ex parte Cri/p, i Ath. 134. was an in- 
ftance that a commiilion may ilTue upon the petition of 
one who can never entitle himfolf to a dividend under it, 
the debt being due from three partners, and the corn- 
million ilTuing againft one of them only. ’ An acceptance 
of this fort conflitutes a legal debt, and it is not for this 
Court, but only for a court of equity, to enquire whe- 
ther any equitable debt fubiids, or whether it is extin- 
guiihed or fatisEcd by collateral fecurities. In the cafe 
of Chilton V. Wiffiny 2 Wilf* 17.1 WilmotQ.}* held, that 
the drawer of a bill of exchange inftantly upon his drawr 
ing the bill contrails a debt. 

Shepherd, eontrh. If this doflrine be corredl, two 
perfons who exchange paper, may inllantly after the ex¬ 
change, fue out a commilTion each againil the other j 
though it is clear that neither can ever receive one far¬ 
thing dividend againil the other, the two demands being 
extinguiihed by a fet-ofF. \_Mansfield C. J. There you 
afliime a term which is not proved in this cafe, tha^ 
the bill pn which the commilTion is founded remains 

in 
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in the hands of the drawer; for if it be in the hands 
of a perfon to whom he has paid it over, there can 
be no fet*oE If the party had negotiated the bill, it 
would be no anfwer to an action brought by the holder 
againft the acceptor, to fay that the acceptance given by 
the drawer as the price of fuch acceptance remained dan* 
paid. A man who negotiates »bill mult be underftood 
to have received money for it: he is fccurity to the per¬ 
fon from whom he has recived money for it, that the 
bill lhall be paid: upon an exchange of bills, the man 
who has received the counter-bill, which he h«i8 nego¬ 
tiated, and thereupon has received money for it, has in 
cfFc£t received the money as the price of his acceptance.^ 
The petitioning creditor is liable to pay both bills, if th^y 
are negotiated, the one as drawer, the other as acceptor. 
[Heath J. That liability fublills from the very beginning, 
and arifes from the nature of the tranfa£lion: it is no 
confequence of the bankruptcy.] The cafes cited, 
though they Ihew that under the circumllances a bank¬ 
rupt may be difchnrged by his certificate, do not prove 
that the perfon giving the counter-acceptance might 
have fued out a commillion, nor even that a perfon 
who acquired the bill after the commillion ifiued, could 
have proved it as a debt. [Man^eld C. J. It was once 
held in the Court of King’s Bench, in the cafe of Howis 
V. Widens, 4 7.22.714., that it might be fo, but that 
cafe has fince been over-ruled: the fiime quellion oc¬ 
curred in this court, and we were prefied by a decifion 
of the Exchequer in fupport of Howis v. Widens, but 
we held that a creditor cannot be charged after the com- 
miilion ilTued, nor after the a£l; of bankruptcy; but that 
if A» holds an acceptance of the bankrupt, and omits to 
prove it, he cannot indorfe it over to another, and tliere- 
by enable the new holder to recover thereon, notwith- 
ftanding the certificate.] Although under 7 G. i. the 
petitioning creditor might prove his acceptance a,«» t 
* . ‘ debt. 
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debt, the proof would not ultimately be available, un- 
lefs he ihould pay his own acceptance* That is the 
condition of the acceptance he receives, and if not per¬ 
formed, there is no debt. {^Mansfieli C. J. That point 
was made and overruled in the cafe of Rolfe v. 

Th^ argument is not, that it is a contingent or con¬ 
ditional debt, which caiyiot be barred by the certificate, 
but tliat upon failure of the condition the debt falls to 
the ground, and confcquently all the proceedings muft 
fail which are fupported by it. That there is a well- 
founded diftin£lion between fuch a debt as may be 
proved under a commiflion and fuch an one as will fuf- 
tain a commilfion, appears from the cafes of HoJUns v* 
Dupero^i 9 Eajhi 498., and Cothay v. Murray^ i Cam/d. 
334., where it was held that a promife to give a bill 
upon the fale of goods for the price, was not a fufhcient 
debt to fuppoit a commifTion, although it is exprefsly 
named in the ftat. 7 G. i. as one of the fpecies of engage¬ 
ments payable at a future day, which that ftutute per¬ 
mits to be proved with a rebate of intereft. 

Cur. adv. vult. 


On a fubfequent day, Shepherd faid that hp had been 
furnifhed with three cafes not in print, in which Lord 
£ldon and Lord Z.oughborough^ Chancellors, had holden 
that a party poflcflcd of counter-bills fhall not be per¬ 
mitted to prove them till he has paid his owm bills. Ex 
parte Everetty 3d May 1800. That was the cafe of a 
petition by the allignees of Dochfon^ praying that they 
tnight be permitted to prove a debt under the commiflion 
of Caldwell and Company, who had accepted bills for 
X)ockfon, who had given them counter-bills which were 
not paid. hoxd'%oughberough held that they could not 
prove the debt till the bills accepted by DockJcji had 
been taken up. Ex parte Brown, That was the cafe of 
a petition to prove on an indemnity-bond, given in order 

to 
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to indemnify Brown agadnft another bond wluch was 
^ven before the bankruptcy^ and the Court rejed\ed 
the application. \Mamfald C. J. That was clearly the 
law with refpe£I to all indemnity-bonds before the 
late iOi of parliament, it was the fame with bills be¬ 
fore the a£k 7 G. i.] Ex parte Wardy 28th June 1^94. 
I'hat was a petition to be perzpitted to prove under a 
commillion of bankrupt, on crofs-bills of exchange. 
The Chancellor held, that the petitioner not having 
taken up his own bills, he could not be permitted to 
prove, and difmiircd the petition. In Lord Cianricarde^s 
cafe, Cooket 3 Ed. 203., before Lord Thurlow Chancellor, 
Lord Cianricarde had given counter-bills which he had 
not paid: Lord Thurlow permitted hiiji to prove the 
bills he held, but afterwards exprefled a doubt to Lord 
Eldon, tlien attorney-general, whether he had not gone 
too far in that. \_M.ansjield C. J. I (hould have had no 
doubt, if you had not mentioned thefe cafes, that tlie 
perfon who gave the counter-bills might prove under the 
commillion. The debt is barred by the certificate, as 
has been decided. Why is it barred at law ? becaufe it 
might have been proved under the bankruptcy. It is 
ftrangc to fay then, that it cannot be proired: either 
the one or the other decifion mud be wrong. In Lord 
Cianricarde*^ cafe, the Chancellor permitted Lord C. to 
prove his bills, but ilaid the dividend. That decifion, 
therefore, does not aiFc£l this cafe at all, and it is di- 
re£^ly contrary to the cafes you have jull now cited. 

Mansfield C. J. on this day delivered the opinion of 
the Court. 

The queftion here is, whether a commilfion of bank¬ 
ruptcy can be fupported on the petition of a creditor, 
who was only a creditor by holding a bill accepted by 
the bankrupt, he having at the fame time accepted a 
counter-bill drawn by the bankrupt upon him, which 

bill, 
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bill, accepted by the petitioning creditor, appears not 
to have been paid by him at the timje when the com- 
miilion was taken out. The ground of the obje£lion is, 
that, at the time of the fuing out of the commifliom 
no debt was a£lually due to the petitioning creditor $ 
and the queftion is, whether, under fuch circumilances, 
he has fuch a debt due to him within the meaning of 
the ftatute, as will enable him to fue out a commiiCon 
of bankrupt. That depends entirely upon the conftruc- 
tion of the ftat. 7 G. i. r. 31.;, for 7 G. l. is referred to 
by 5 G. 2. c. 30., and they muft be taken together, as 
one ftatute. Now the words of the •] G.i. are thefe: 

Whereas merchants and other traders in goods have 
been very often obliged, and more efpecially of late 
years, to fell and difpofe of their goods and merchandizes, 
to fuch perfons as have occallon for the fame, upon 
truft, or credit, and to take bills, bonds, promilTory 
notes, or other perfonal{a) fecurities for their monies, 
payable at the end of three, four, or fix months, or 
other future days of payment, and the buyers of fuch 
goods becoming bankrupts, and commiilions of bank¬ 
ruptcy being taken out againft them before the money 
upon fuch bonds, notes, or otlier fecurities became pay¬ 
able, it hath been a queftion, whether fuch perfons, 
giving fuch credit on fuch fecurities, fhould be let in to 
prove their debts, or be admitted to have any dividend, 
or other beneht by the commiflion, before fuch time as 
fuch fecurities became payable, which hath been a great 
difeouxagement to trade, and great prejudice to credit 
within tills realm.” This preamble fpeaks of the ne- 
ceftity of thefe inftruments being rendered available, 
and it fuppofes that thefe bills are given for goods; 
it fpeaks of purchafers of goods, and has not the leaft 

(«) Ste Pattifon v. Banks, the 4to edition of the flatute, 
Cewp. 540., cone^ing the cle- where it u printed ferfins lh» 
rical error which haa crept into ciuitiee. 

idea 
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idea of any bill being given where a debt is not clearly 
due. Then it goes oh to ena£I| That all and every per- 
fon and perfons, who have given credit^ or at any time 
or times hereafter {hall give credit on fuch fecurities as 
aforefaid^ to any perfon or perfons, who is, are, or (hall 
become bankrupts, upon a good and valuable conlidera- 
tion, bond Jide, for any fum or Turns of money, or other 
matter or thing whatfoever, which is or {hall not be 
due or payable at or before the time of fuch perfon’s 
becoming bankrupt, (hall be admitted to prove his, her, 
and their feveral and refpeftivc bills, bonds, and notes, 
or other fecurities, promife or agreements for the fame, 
in like manner as if they were made payable prcfently, 
and not at a future day ; and (hall be entitled unto, and 
(hall have and receive a proportionable "part, fhare, and 
dividend of fuch bankrupt’s cllate, in proportion to the 
other creditors of fuch bankrupts, dedu£l;ing only there¬ 
out a rebate of intereft, and difeounting fuch fecu¬ 
rities payable at future times, after fhe rate of Jive 
pounds pen centum per antfitvi fo? what he {hall fo re¬ 
ceive, to be computed from the atEIual payment there¬ 
of, to the time fuch debt, duty, or fum of money 
ihould or would have become due and payable in and 
by fuch fecurities as aforefaid.” Here tlie ilatute fpeaks 
of debts due at a future time, every word of it fup- 
poling a debt to be a£lually due. Then comes the 
re(lri£Iive claufe, yi 3., that fuch a debt {hall not fuffice 
for a petition to fue forth a commllhon; then epmes 
the flatute 5 G. 2. r. 30. /. 22., which does nothing but 
repeal the reftri^live claufe, that it {hall not fuffice for 
a commiffion. This ftatute does notliing for the proof 
of debts which are in their nature contingent. There 
are other ftatutes which enable the party to prove con¬ 
tingent debts. This debt is not, on the face of the in- 
{Irument, contingent *, but it is thus far, in the nature 

of the tr.mfa^ion, contingent, that till the drawer has 
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paid his counter-billy the Court of Chancery will re<* 
ftrain him from receiving any dividend. Therefore, 
though it is, on the face of the inftrument, a debt pay¬ 
able at a future time, it is, in its nature, a contin¬ 
gent debt. The cafes cited decide nothing on this 
point. And it would be a lingular conft ruff ion on 
thefe^ afts, that though a man, at the time of taking 
out a commiilion, is not* entitled to receive a {billing 
out of the bankrupt’s ellate, nor ever will receive a 
{hilling, unlefs he pays his counter-bill, he {hall be 
able to '{lop the bankrupt’s trade, and' take all his 
effefls into his own hands, by this, which is not 
improperly called a ftatutory execution, in order that 
they may be divided amongH all the other creditors of 
the bankrupt, thbugh himfelf is not entitled to receive 
any part thereof: and as no cafe has hitherto de¬ 
cided that the holder of fuch a bill is a creditor 
who may fue out a commiilion, we are bound to de¬ 
cide, upon principle, that he is not fuch an one; 
the Court, therefore,' is of opinion that the aflion 
cannot be maintained, and the rule nift to fet afide 
the verdifl and enter a nonfuit muH be made 
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was an a£lion brougl^t by the Plaintiff to 
recover from the Defendant the excife duty, which 
had been paid to government by the Plaintiffs, who 
were folicitors ^ the vendor of an eftate, and which 
duty was to be paid by the Defendant, according to 
the conditions of his alleged contra£l; for the purchafe 
of an eftate by auction, which had been knocked down 
to him by the auftioneer. Upon the trial of the caufe 
at Guildhall, at the fittings after Eajler term 1811, before 
Mansfield C. J., the evidence was, that a fale of lands 
by au£lion being advertifed, the auctioneer was pre¬ 
pared with a paper in the following form, ** Sale of 
Mr. Kemey'^ eftates at the Wefi~gate~hcufe, at the town 
of Newport, on Wednefday the 2<5th day of September 
18x0. Comprifed in fix lots. 


Lots. 

Price each 

Rcfcn'cd 

Purchafe 

Duty at 

Furchaler’s 


lot was 
put up at. 

price, 

exclufive of 
timber and 

price. 

7<f.in i/. 

name^ 



coppice 

wood. 

1 

' 



z. 

£c. 10. 

£. 600. 





The 2d condition of tlie fale was, that the higheff 
bidder fliould fign a contraCt for the purchafe: the 6th 
M’as, that the timber and coppice wood lliould be taken 
at a price to be fixed before the fale. Another was, that 
the purchafer fliould pay the auCfion duty. At the time 
of the fale a paper was exhibited to the bidders, in 
which 3700/. was ftated as the price of the timber and 
coppices in the firft lot. The Defendant was pre- 
fent, but did not bid; Stohes, an attorney, who was the 
VoL. IV. P agent 


An auAioncer 
is by implication 
an agent duly 
authorized to flgn 
a contract for the 
purchafe of a real 
eftate on behalf 
of the higheft 
bidder. 

And his ‘writing 
down the name 
of the higheft 
bidder in the 
auctioneer’s book 
is a fufficient 
fignature to fa- 
tisfy the ftatute 
of frauds. 

And if the 
higheft bidder is 
agent for another, 
the auctioneer’s 
lignature of the 
bidder’s name 
will bind the 
principal. 

At leaft if the 
principal is pre- 
fent, and confult- 
ing with the agent 
during the fale, 
and makes no ob¬ 
jection before the 
entry made in 
the book. 
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agent of the Defendant, bid federal times: the Defen¬ 
dant and Stokes confulted together ^ they defired the 
bidding ihight be fufpcnded, and went out of the room, 
and again confulted together. After their return the lotf 
was knocked down to Stokes, ,as the higheil bidder, for 
the price of 8600/., apd the au£Iioneer immediately 
entered in the fourth column of the above mentioned 
paper “ 8600/.,” as the purchafe price, in the fifth, 

253/. 15/.,” as the amount of the excife duty, and in 
the fixth, << Mr. Stokes^* as the name of the purchafer. 
After the fale was over, Stokes being requeiled to fign a 
written contrail; for the purchafe, alleged that he had 
bid tlie fum of ,8600/. under a mifunderftanding, con¬ 
ceiving that that Aim was intended to be inclufive of the 
price of the timber and coppice wood, whereas it was 
now alleged to be exclufive of it, and the Defendant 
obje£l;ed that Stokes had exceeded his authority, if the 
fum were exclufive of the wood, and exprcfsly dire£ted 
him not to fign any contraft. There being therefore 
no other fignature by tlie party to be charged, than the 
writing of Stokes's name by the auctioneer in the fixth 
column, it wzs contended by the Defendant, that this 
was not 'fufficient to take the cafe out of the ilatutc of 
frauds; the jury, however, found a verdiCl for the 
PlaintiiT, fubjeCl to this point referved, upon which 

Serjt., in Trinity term laft, obtained a rule nifi 
for fetting afule the vcrdiCl;, and entering a nonfuit. 

Lens Serjt., in this term, (liewed caufe, contending 
that this cafe was governed by that of Emmerjon v. 
Heelis, ante 2. 38., W'herc it was ruled that' the auc¬ 
tioneer was an agent to fign for the purchafer upon a 
fale of land. The only difference is, that here the 
name of the auctioneer is not found figned or written 
by himfelf as it was there; but that is immaterial, for 

1 it 
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it is the name of the purchafer, not of the agent, which i8li. 
by the ftatute is required to be figned. 

Whit* 

v. 

in fupport of his rule. If this were res integra it Proctor. 
might reafonably be doubted, whether the aufkion^r ap¬ 
pointed ex parte by the one party, iball be, by neceflary 
confequence, an agent lawfully authorized to fign for the 
other. But admitting that point to be decided, there is in 
the prefent cafe no lignature either of the party purchafing, 
or of his agent. In Emmerfon v. Heelis, the au^ioneer 
wrote his own name in the heading of the paper, and 
the cafe was decided on that ground. \Mansfield C. J. 

In that cafe there was no argument upon the circum- 
ftance that the auctioneer had (igned, nor was the cafe 
at all decided on that ground: his faying “ fold by John 
Wrighf^ did not make him agent for the buyer: the 
only quellion was, whether his figning the purchafer’s 
name was done by him as agent for the purchafer.] 

Here is no figning of the Defendant’s name, as pur- 
chafer : the auctioneer figns for Stchesy and therefore, 
according to Emmerfon v. Heelis, this aCtion might have 
been maintained againll Stokes: but Stokes is not the 
Defendant, but only the Defendant’s agent. By virtue 
of the authority inveited in him, Stokes might have 
figned the Defendant’s name, and It would have bound 
him : but delegatus non potejl delegare j he could not 
transfer to the auctioneer the power of figning for the 
Defendant, and the Defendant when called on to fign 
himfelf, after the fale, cxprefsly refufed, and repudiated 
the fignature, and Stokes, by the Defendant’s exprefs 
direction, alfo refufed to fign. The fecond condition of 
fale likewife excludes a fignature by the auctioneer, for 
it is, that ** the highefl bidder fhould fign a contraCt for 
the purchafe.” An auctioneer may be an agent by im¬ 
plication, but it is impoffiblc he fhould be an agent in 
exprefs contradiction to the directions of his principal. 

[^Heath 



i8ii* 
tf—V 

Wjbhv 

Fboctor. 


Mansfield C. J. now delivered the opinion of the 
Court. 

This is an a£^ion brought to recover the au£fion duty, 
paid by tlie auflioncer. On looking at the cafe of Em^ 
merfon v. HceltSi it is impolTible to diftinguifh this cafe 
from that. The queftion there was, iirft, whether the 
thing contraffed for was an iutcrcA. in laud, and that 
being decided, the next quedion un which it turned w'as, 
whether there was a fignature of an authorized agent for 
tlie buyer ? and it was there held that entering the name 
of the buyer in the audlionccr’s book was juft the fame 
thing as if the buyer had written his own name. There 
is no diftiuguiftiing the two cafes ; licre the au£fioncer 
w’ritcs down the name of the buyer; and therefore that 
is fulncient, and the 

Rulcmuft be difcliargcd. 


CASSS IN MICHAELMAS TERM 

a 

USaath J. S/ofrr muft have appeared as principal to the 
au£fioneer. Man^ld C. J. If an agent has cut his 
finger fo that he cannot write, and fays to another, 
write down my name, will not that fignature bind the 
principal ?] 

Cur adv» vult. 
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In the Fifty-fecond Year of the Reign of George 111 . 


Wright and Another v. Wakeford* aj- 


^J^''HIS was a cafe directed for the opinion of this 
Court, by Lord Eldon^ Chancellor. By indentures 
of leafe and releafe, bearing date refpeflively the loth 
and nth days of Junt 1776, the releafe being of fix 
parts, and made between Thomas Wood the elder and 
Ann his wife of the firll part; Thomas Wood the younger 
ofthefecond part} Mary Wood, the wife of Thomas 


A power to truf- 
tees witli the coa- 
fent of the t^ut 
que trufis, teftified 
by writing under 
thdr hands and 
fealsy attefted by 
two or more cre> 
dible witnelles, to 
mahe iale of lands. 


is not wellpurfued 

if the attefiation be only lealed and ddivered in t^e prefence of the two witneiTes. By 
three againft Mansjkid C. J. 

And an attefiation add^ after many years, wntneffing die figmag, fealmg, and delivery 
at the time of making the deed, will not fupply the defeifi. By three againft Mans^ 
field C. J. 


VoL. TV. 


Q 


Wood 
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the younger, of the third part; Edward Bacon and 
Bobert Hudfin of the fourth part; the Right Honourable 
Horatio Lord Walpole and Henry Wilmott of the fifth 
pait; and Sir Jofeph Mawhy and John Smith Budgen of 
the fixth part; in confideration of a marriage then in- 
teude 4 » and fhortly afterwards had, between Thomas 
Wood the younger and Afary his wife, and for other 
confiderations, divers hereditaments, (being parts of the 
hereditaments agreed to be purchafed by the Defendant,) 
were fettled, limited, and aflured unto Edward Bacon 
and Robert Hudfon, their heirs and adlgns, to the ufes, 
and fubjedf to the powers and provifoes in the fame 
indenture of releafe particularly mentioned i and it was, 
amongfl; other things, provided, that it ihould be lawful 
for Edward Bacon and Robert Hudjhn, and the furvivor 
of them, and their heirs, at any time or times, with the 
confent and approbation of Thomas Wood the elder and 
Thomas Wood the younger, or the furvivor of them, tef- 
tified by any writing or writings under their and his 
hands and feals, or hand and feal, attefted by two or 
more credible witneiles, to make fale and difpofe of all 
or any of the hereditaments and premifes therein men- 
tioned, and that the receipt of Edward Bacon and R. 
Hudfon, and the furvivor of them, or his heirs, fhould 
be a good difeharge for the purchafe-money. And by 
indentures of leafe and releafe dated the 3d and 4th 
days of March 1788, and made between Robert Hudfony 
{^Edward Bacon being then dead,) of the iirft part, 
Thomas Wood the elder and Thomas Wood the younger of 
the fecond part, and Giles Hibbert Efquire, fince de« 
ceafed, of the third part; after reciting the before 
fitted indentures of the xoth and nth days of June 
and fur&er reciting that Giles Hibberty with the 
confent and approbation of Thomas Wood the elder and 
Thomas Wood ^e younger, teiUfied by their being parties 
to, and fignia^s fealing, and delivering the laid inden- 

turei^ 
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tures, had contra£ied and agreed with Robert Hudfon 
for the abfolute purchafe of the manor» me^uages, lands^ 
tenements, and hereditaments, thereinafter particularly 
mentioned and defcribed, with their appurtenances, and 
of the fee fimple and inheritance thereof, it was wit- 
nefled, that in confideration of the fum of 152^88/. to 
Robert Hudfon paid by GiUs Hibbert, with the confent 
and approbation of Thomas W9od the elder and Thomas 
Wood the younger, teftthed as abpve mentioned, Robert 
Hudfon did in purfuance and execution of the fald 
power for that purpofe contained in the faid recited 
indenture of releafe, and of all and every the powers and 
authorities vefted in him, bargain, fell, aliene, and re- 
leafe, and confirm, and Thomas Wood the elder and 
Thomas Wood the younger did grant, bargain, fell, aliene, 
and releafe, ratify, and confirm, unto Giles Hibbert^ his 
heirs and aifigns, among other hereditaments, the here¬ 
ditaments comprized in the faid indentures of fettle- 
ment, and agreed to be purchafed by the Defendant, 
to hold tlie fame with their appurtenances unto and to 
the ufe of Giles Hibbert^ his heirs and aifigns. But the 
memorandum of atteftation of the execution of thofe inden¬ 
tures of the 3d and 4th days of March 1788, indorfed 
thereon, is contained in the words and figures follow¬ 
ing, namely : « Sealed and delivered by the within named 
Robert Hudfon^ Thomas Wood fenior, and Thomas Weed 
junior, in the prefence of ChaHes Bicknell, Chanctry* 
lanCi and George Burley^ Lincoln*s-lnn.** And duxing 

the lifetime, and up to the time of the death of Thomas 
Wood the elder, other memorandum of attellatiofx 
of the execution of the fitid indentures was indorfed on 
Ae £une indentures or either of them $ but after the 
death of Thomas Wood the elder, another memorandum 
was indorfed and figned upon the fame indenture of 
releafe, vin the words following, (that is to fay:) We 
do hereby atteft and certify, that the withib writt^ 
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indenture) at the time of the execution thereof) as above 
attefted) was iigned) as well as fealed) and delivered, by 
the feveral parties within named) in our prefence: as 
witnefs our hands, this 13th day of Ndvomher 18 to. 
Charles Bicknell, George Bm 1 ey»* And the queftion 
for the^ opinion of this Court was. Whether the power 
of fale, as contained in the indenture of releaie bearing 
date the lith day of June 1776, was duly and effec¬ 
tually executed by the indentures of the 3d and 4th days 
of March 1778, or either of thofe indentures ? 

This cafe was argued in Ee^er term 1811 by Lens 
Serjt. in fupport of the validity of the execution. He 
contended, firfl, that the firft execution was good in 
fubflance, and the atteilation fufficient i fecondly, that 
if it were not, the fubfequent memorandum made it 
fufficient. As to the firft point, the inftrument appears 
upon, view to have been ftgned, and is exhibited as 
iigned. It might indeed have been more correff, if the 
witiiefles had precluded all queftion by narrating every 
thing they faw; but that is not neceflary. The diffi¬ 
culty arifes froqi their doing more chan is neceflary for 
the purpofe, not from their doing too little. « Atteft- 
ing*' means witneffing : if the parties had executed, 
and the atteftation had been witnefles A- B. and 
C. D” that would unqueftionably have been fufficient. 
But if the argument be, that euprejfto unius eji enclufto 
ahetius, and that becaufe they aver they did fee the 
fealing, therefore it is to be inferred they did not fee 
the figning, that militates with all common apprehenfion 
and pradHce. In the cafe of a bond, if there be a feal, 
the delivery is prefumed, and though there be no atteft¬ 
ation, the bond is good. There are few cafes in point: 
thofe- which bear on the execution of wills under the 
ftatute. of frauds, are the moft analogous. The words 
of chd ftatute 29 Car. %^c. 3. / 5. are, « attefted and 

IS fttb* 
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fubfcribed in the prefence of the devifor by three or 
four credible witneffes.” In Wilks Rip. i., Brice v. 
Smithf it w^s held) that the attefting witneiTes need not 
exprefs that they fubfcribed their names in the prefence 
of the teftator, although it is a matter to be left to a 
jury, whether they did fo fubfcribe in.the derifor’^ pre¬ 
fence or not. lMansjSeIdC.J. acc .2 jury find 

that they did fo fubfcribe, there is nothing left unfi- 
niflied. So, in tliis cafe, the a£b of Mefirs. Wood, by 
whofe confent the eftate was to pafs, is complete: no¬ 
thing remained to be done by them, and although the 
defcription of what they fo did was left imperfect at 
that time, it was more completely fupplied by the fub- 
fequent indorfement. The conclufion of the deed alfo 
expreffes that the parties did thereunto fet their ba/tds 
as well as their fcals, and the attefiation muft be taken 
as referring to that declaration in the deed. The terms 
of the power are at Icafl fubftantially complied with. 
Kibhett V. Lte^ Hob. 3 12. 3. A power of revocation it 
to be taken liberally, and the execution of it favourably. 

11 Vef. 477. Matqueen v. Farquhar, A power of ap¬ 
pointment was to be executed by any deed or writing 
to be by W, Abney figned and fealed in the prefence of 
two or more wltnefies, or by his lad will and teftament 
atteded by three or more credible witnefTes, and the 
atteftation of an appointment made by deed noticed only 
the fealing and delivery, and not the figning, yet Lord 
Eldon, Chancellor, compelled a purchafer to accept a 
title derived under fuch appointment. In that cafe, in¬ 
deed, the words ** attefted by” did not apply to the deed, 
but only to the will} but Lord Eldon there fays, « It 
would be a mifearriage in a Judge dire^ing a jury not 
to prefume that the deed was figned in the prefence of 
the fame witnefles, in whofe prefence it profefled to be 
fealed.” He refted, however, the lefs upon this autho- 
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rity, beeaufe the prefent cafe was dire£led by the fame 
learned perfon who decided that* 

Shepherd Seijt., eontrhy contended that the execution 
of this appointment was invalid. As to Macqueen v. 
FarqAhaff the omiflion in the power of the word “ at- 
tefted” makes the whole difference. 2 Vent, 350. Sayle 
V. Freeland, Held that a will, fubfcribed by two wit- 
neffes, was good as the revocation of a power, requiring 
a writing to be executed in prefence of two witneffes, 
though bad as a devife. Again, many inftruments may 
take e0edl as good common law conveyances, which 
would not be good as executions of powers. 2 Freem* 
1^3. Duke ^ Albemarle v. Month, $. C, more fully, 
3. Chane. Caf. 55. reported by the name of Bath v. Afc«- 
iagu. The power of revocation was to be exercifed by 
deed or writing to be executed in the prefence of Ax 
witneffes, three whereof to be peers. The perfon em^^ 
powered made a will executed by three witneffes, in 
order to revoke the ufes of the fettlement; but it was 
held by the Lord Keeper, two Chief Juftices, and 
Powell B., that though it was good as a will, it was no 
revocation of the power. He who creates a power, may 
inveft it with fuch conditions and circumilances as he 
will; and they muff be all obferved; and if he adds the 
word « attefted,** as a neceflary condition of the Agning, 
fealing, and delivery, the atteftation muft embrace them 
all; and it muft be Amultaneous with the execution, 
that there may always be feen upon the deed, and ac¬ 
companying it, the proof of the confent of thefc par- 

Kr 

ties; for it is not the paAing of the eftate that is re* 
quired to be dius evidenced, but the confent of thefe 
two parties to the alienation of the land. Admitting 
that if the atteftation were general, the due obfervance 
of all the ceremonies might be prefumed, yet the fame 

inference 
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inference does not arife from a defe£live atteftation. 
{^Mansfield C. J. obferved, that this deed did not ex- 
prefsly require any fignatore) but only faid^ « under 
hand and feal," fuppofing, perhaps,. that all inllruments 
fealed at this day are figncd, unlefs where there is great 
careleflhefs, or fome particular reafon. Formerly no 
figning was pra£^ifed, becaufe people could not write, 
and the feal was the only* mark by which they could 
identify their a£fc ; and even at this day a deed is a per- 
fed^ly good deed,, (unlefs where the ffatute of frauds 
intervenes,) without figning} but might it not be argued 
in favour of tins execution, that the common words 
** tender hand and feal,” in their fair import mean no 
more than fuch an execution as is the ufual due execu¬ 
tion of a deed, although it would not literally be under 
hand, unlefs the party executing figned it ?] That con- 
ftrudion would rejed the eiTential word « hands,** and 
in the execution of this power the performance of all 
the conditions muft concur; and in tliefe days, the fig- 
nature is a much ilronger identification of the deed than 
the fealing. To hold that the atteftation may be added 
at any future time, would defeat the purpofe for which 
it was intended, which was for tlie purpofe of making 
it known upon the fight of the deed whether any valid 
revocation has been executed. If the atteftation be 
wanting, dre remainder-man may enter, pofiefs, and 
convey, upon the faith of this defeift, and the witnefles 
by a fubfequent atteftation made at any time during 
their lives, may deveft his or his aifignee's eftate. Haw 
kins V. Kemp, ^Eajl, 410., where the terms of the power 
required the deed of appointment to be inrolled, a deed 
of revocation, properly in other refpe^s executed, but 
not inrolled till after the fettlor’s death, was held void. 
Therefore at all events the amended atteftation could 
not be added but during the life of both thefe Woeds^ 
{,Lowrenceh In that cafe it was confidered that the 
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inrolment was a thing to be done perfonally by the 
party, and that his confent was to be requifite thereto, 
and that it was done without his confent. That cafe 
was decided on the authority of Chtijtopher Digg/s cafe, 
i Rip. 173. MansfieldC.Z, It was confidered that 
after fealing the deed, he might have faid, «I will not 
inrol it»*’ But here, the party revoking has done at the 
firft all that belongs to hind to do, the remaining a£I is 
not to he done by him, but by the witnefl'es. Lava^ 
rence J. And why may not the witnefl'es add that a£k 
at any time? Mansfi^C.J. It is admitted that they 
might add it during the life of the perfon executing, 
why not equally after his deceafe? The mifchief of 
mefne conveyances and fubfequent appointments taking 
effe£f, would be ec(hal whether the atteftation be added 
in his lifetime or afterwards.]] The operation of the 
deed would depend on the caprice of the witnefl'es, as 
they might either chufe or refufe afterwards to add their 
names. 


Lens in reply. The queftion turns folely on the 
meaning of the word << atteft,” which is tefior dB. It is 
a mere arbitrary aflumption of the term, that the witnefs 
muft exprefs in writing every thing that he faw. 
rence J. It has not been unufual, where a bond has 
been executed without an attefting witnefs, that a per¬ 
fon who was prefent at the making of it, and who has 
been prefent in court, has been called upon at nfiprius, 
then to write his atteflation, for the purpofe of calling 
him as the attefting witnefs. Chambre J. And that 
pra^ice has fometimes been rendered fubfervient to 
purpofes of fraud. I remember that in a cafe where 
one attefting witnefs knew too much of a tranfadlion to 
ferve the purpofes of the PlaintiflF, he procured another 
perfon, who was prefent at the making of the bond, to 
atteft it, for the purpofe of preventing the neceflity of 
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calling the firft.] Lens denied that if the party execut¬ 
ing the power had done all that refted on him to make 
the appointment complete^ he could give validity to 
another fubfequent appointment; there was no autho¬ 
rity to prove that he could fo retra£l his confent, when 
once given \ and therefore the mifchief of fubfequent 
mefne appointments did not fublift. The term hand 
and feal may be fatisfied by the *party putting his hand 
to the feal. As to figning,” Jignum in old books does 
not mean writing, but any peculiar mark, as a feal. 
Signata eharta did not mean ilgned in writing. As to 
the argument, that without the full atteftation, it cannot 
be known by looking at the deed whether there was a 
good execution, the anfwer to it is, that upon infpe£lion 
of the deed the fignature of the name appears, and if 
there be any doubt whether it was duly affixed, that 
doubt may be cleared up by referring to the attefting 
witneiTes, or to the parties themfelves, for information. 
If they had attefted that it was figned and fealed in 
their prefence, when is fa£k it was not, that atteftation 
would not make it a good appointment. As to Ha>w^ 
bins V. Kempy although the inrolling was held to be a 
perfonal a£f, the cafe probably did not turn upon that, 
for the alteration of an eftate between the execution and 
inrolment of a deed is often fatal. Co, Liu 52. It is 
held, that if the leflbr by his deed licence the leflee for 
life or years, (which is reftrained by condition not to 
aliene without licence,) to aliene, and the leiTor dieth 
before the leftee doth aliene, yet is his death no coun¬ 
termand of the licence, but that he may aliene, for the 
licence exempteth the leflee out of the penalty of the 
condition, and it was executed on the part of the leflbr 
as much as might be. The confent here was complete, 
and the eftate pafled: it is clear, and is admitted, that 
the witnefles might have added the atteftation half an 
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hour after (he execution: why therefore may they not 
in like manner add it at any fobfequent time ? 

Cur, adv, ntulU 

On this day the Judges of this Court fent to the Lord 
Chancellor the following certificate. 


This cafe has been *argued before us by co«nfel> and 
we have confidered of it. 


1 am of opinion that the power of fale in this cafe 
duly and effectually executed by the indentures of 
the 3d and 4th days of March 1788. The only objec-> 
tion made to the execution of the deeds, is, that the 
figning of the confeot of the Woods is not properly 
attefted; but it appears to me, that though the form 
of atteftation does not contain in it the word figned,” 
the witneffes muft be undecftood to have attefted the 
figning, as well as fealing of the deeds by the two 
Woods. Whether the omilfion of the word << figned** 
in the atteftation arofe from a miftake of the witneffes, 
or feme clerk, who wrote the atteftation as in the com¬ 
mon form of attefting the execution of a deed, does not 
appear; but whatever was the caufe of it, I think that 
that omilfion is immateriaL 

From the circumftance of the Woods being made par- 
des to the deed of releafe, and joining in the conveyance 
of the rftate, it might very naturally be fuppofed, that 
the thing to be attefted was not merely figning and 
fealing, but the execudon of the deed in the ordinary 
way, and as the deed was figned by the Woods, I think 
that the atteftation muft be underftood to apply to the 
figning, as well as the fealing and delivery. Though 
by the rules of law, figning is not neceffary to the com¬ 
pletion of a deed, yet by long eftabliflied and nniverfal 

praCkice, 
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pn^^ice, figning is now confidered as an eflential part 
of the execution of a deed $ and I cannot believe that 
any man of bufinefs now living, has accepted, or would 
accept a deed that was not figned, or would atteft the 
execution of a deed that was not figned ; and therefore, 
when the witnefies in this cafe attefted the execution of 
the deed by the Woodsy they muft be underftood to atfeft 
the fignftg. I am alfo of opinion that in this cafe, if for 
want of the word <* figned” the firft attefiation had been 
infufficient, the fubfequent atteftation by the fame wit- 
nefles would have fupplied the defe£f; for it appears to 
me, that by the fecond atteftation, the witnefies muft be 
underftood onl) to have done that more formally, which 
they had in efire£b done before, and which they muft 
know to have been done, by feeing their fignatures upon 
the inftrument. I am alfo of opinion, that if the former 
atteftation had not been made, the fecond atteftation 
alone would have been fufiicient; as I think that the 
witnefies might at any time after the execution of the 
deeds, and the confent of the Woods under their hands 
and fcals, have figned the atteftation. The word at¬ 
teft,” in its ftrift and proper fenfe, I apprehend, means 
only witnefiing, or bearing witnefs to; and the principal 
obje6k in requiring that an inftrument ftiould be exe¬ 
cuted in the prefence of witneiTes is, that they may fee 
that the inftrument is properly and fairly executed : but 
in the ordinary ufe of the word “ atteft,” as applied to 
the execution of deeds, it is underftood to require that 
the witnefies (hould atteft in writing; the principal end 
of which fecms to be, to preferve evidence of the in- 
ftruments being executed in the prefence of the witnefifds 
required ; but I know no rule, or cafe, which requires 
that the atteftation fhould be immediately written at the 
time of the execution of the inftrument, or within any 
particular limited time after its execution; and, there¬ 
fore, fo long as the witnefies live and remember the 

tranfac- 
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tran(a£tion, they may, 1 think, properly write or fign 
their atteftation} and unlefs there is feme evidence of 
fraud in the cafe, they muft be prefumed fairiy to do fo. 
The death of the party whofe zGt they are to atteft, does 
not, I think, fumi(h any objefiion to their figning 
the atteftation after his death, becaufe when he has once 
iigifed or executed in the prefence of witnefles the in* 
ftrument to be atteftedj he has done all that 4 is to be 
done by him, and, as far as refpe£is him, it is completed, 
and he cannot rcfcind or annul it, although it will not 
be effe^^ual as againft otliers, unlefs the perfon to whom 
it is delivered (hall procure the witnefles to atteft it. 
The only obje£^ion that I know to have been made to 
the witneftes (igning their atteftation at a diftant time, 
is, that it might afford an opportunity for fraud; but 1 
think that this objeftion is of no weight. If the fraud 
apprehended is, that witneffes might be prevailed upon 
fraudulently to atteft an inftrument, which they had not 
feen executed, fuch fraud would not be prevented by 
requiring that the atteftation (hould appear to be Hgncd 
at the time of the execution of the inftrument, becaufe 
the witneftes might neverthelefs, without any danger of 
dete£fion, fraudulently fign an atteftation, and either put 
no date to it, in which cafe it would be prefumed to be 
written at the time of the execution of the inftrument, 
or put the fame date with that of the execution of the 
inftrument. If the fraud apprehended is, that the wit* 
neffes might be impofed upon, and prevailed upon ho« 
neftly to fign an inftrument which they had not feen 
executed, that appears to me to be quite beyond the 
bounds of probability. 


J. Mansfield. 


We are of opinion, that the power of fale in this cafe 
was not duly and effe^ually executed by the indenture ' 
of the third and fourth days of March 1788. Accord* 

ing 
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ing to the provifions of the releafe of the i ith of June 
>77^* the confent of Thomas Wood the etdef and Thomas 
Wood the younger, or the furvivor of them, was re¬ 
quired to the due execution of that power, and to this 
confent two circumftances were made neceflTary; hrft, 
that it ihould be teilified by fome writing under their 
hands and feals; and, fecondly, that the fa£ls of their 
putting tHbir hands and feals to fuch writing ihould be 
attefled by two or more witneflesfo that the point in 
queition appears to us to be fimply, whether the attefta- 
tion, written in the indentures of March 1788, afferts 
both thcfe fadls; that is, whether the word fealed” 
neceifarily implies that the parties who put their feals to 
it, put alfo their hands to it, or Hgned it in the prefence 
of the witnefles *, which we are of opinion it does not do 
according to the true interpretation and ordinary fenfe 
of the word ** fealed.” If it were to be determined as 
a matter of faO, whether the fignature of- the Woods 
was made in the prefence of the fame witneiTes who at- 
teiled their having fealed the indenture of March 1788, 
a jury, under all the circumftances to which their atten¬ 
tion might be diretSred, might, perhaps not improperly, 
prefume the affirmative of fuch queftion; but as a quef- 
tion of law, we think it muft be determined by the true 
€onftru£lion of the terms of the atteftation; to which, 
it appears to us, that our confideration muft be confined; 
and we do not think that the fignature of Thomas Wood 
and his fon is comprehended in the words made ufe of 
in the atteftation. And we are further of opinion, that 
the atteftation required to conftitute a due and effedual 
execution of the power, ought to make a {»rt of the 
fame tranfa^ion widi the figning and fealing the writing 
teftifying the afient and approbation of Thomas Wood 
and his fon} fuch being the ufual and common way of 
attefting the execution of all inftromenti requiring at- 
teftatioB} which, we think, the parties creating the 

power 
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power had in their contemplation, and intended, and not 
an atteftatlon to be written at a diftance of time after all 
the parties had teftified their aflent and approbation. 

J. Heath. 

S. Laweence. 
A. Chambes. 


Jan> 23. Shepherd^ Demandant; James, Tenant; 

BotroHTON, Vouchee. . 

Recovery amende jgY miftake the commiflioners had rererfed the chrif- 
Ae cLSSmnaune ***" name of the demandant, by inferting William 
of the demandant. CharleSy inftead of Charlis William, On the motion 
of Lens Seijt. the Court permitted the miiUke to be 
amended. 


fSia. 

WBioarr 

WAEirOBD. 


jan.%2* CoLLYER, Demandant; ——Tenant; Lord 

Chesterfield, Vouchee. 


Recovery amend¬ 
ed by inferting the 
tithes o/Wtox- 
hamj M'here 
feffion had follow¬ 
ed the deed ever 
fince its date, 
and the tithes 
appeared to be 
intended to pah. 


F 1745 the father of the Defendant purchafed the 
manor and eftate of Wroicham, together with the 
tithes thereof, of Lord Cbffiet^eld, (then tenant in tail), 
when a recovery was fuflPered, and from that time the 
demandant's father, and fince his deceafe, the demand¬ 
ant, had been In pofleflion of the whole of the above pro¬ 
perty. Upon the motion of Ztens Seijt, the Court per¬ 
mitted the recovery to be amended by inferting the tithes 
^Wroxham, upon an affidavit by the demandant (who 
was not bom at the date of the recovery) of the above 
fadfs, and of his belief that the tithes were intended to 
be pafied, and that they were included in the deed* 
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Steel v, Bradfield* 

^HE Defendant had givei^ the PlaintiflF, whofe natural 
fon he was, a note of hand for loo/., money lent, 
upon the back of which the Plaintiff had made the fol¬ 
lowing memorandum: « I do hereby agree that if the 
intereft is duly paid a/, los. at the end of fix months, 
and 2/. ioj..on the 2$th of December, and fo on conti¬ 
nually on the 24th of June and 25th of December during 
my life, then the note lhall be given up,” The De¬ 
fendant had paid all intereft, though not with precife 
punctuality as to the day fpecified in tlye indorfement, 
up to January 1811. He paid none in June 1811, and 
was preparing to pay a year’s intereft in January 1812, 
when the Plaintiff commenced this action upon the 
note. 



Upon a note of 
hand the payee 
indorfed that if 
the intereft was 
paid on ftipulated 
days during her 
life, the note fhould 
be given up. A 
payment of the , 
intereft being 
omitted, andadlion 
commenced on 
the note, held that 
the Court had no 
power to ftay pro¬ 
ceedings on pay¬ 
ment of the in¬ 
tereft and cofts. 


7’f//Serjt. had in this term obtained, with much difficul¬ 
ty, a rule niji to ftay the proceedings upon payment of the 
year’s intereft and the cofts of the writ, againft which 

Lens Serjt. now fhewed caufe. If 5/. is all that is 
due in this action, the Defendant has a fimplc remedy 
to prevent further expence, by paying that fum into 
court. If the queftion be whether it was the intention 
of this inftrument to give the Plaintiff any thing more 
than an annuity of 5/. for her life, that queftion Mrill be 
tried by proceeding in the aClion, wherein the true con- 
ftruClion of the inftrument will be confidered. [The 
Court obferved that this was not a queftion on the legal 
interpretation of the contraCl, according to which, as the 
condition had not been obferved, the Plaintiff muft ne- 
ceffarily recover to the full extent of the note, but to 
their fuppofed equitable jurifdiClion.] The condition 

(and 
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lSl 3 . 

SXSSEf 


Bradreld. 


(and it muft be remarked that this U not enforced by a 
penalty,) upon which the principal fum is to be given 
up, is, that the intereft (hall be at all times regularly 
paid. - If the condition is'broken, there is no equity that 
can reftore it. Even in the cafe of a penal fum with 
condition for payment by inllalments, if one inftal- 
m(nt fails, the whole penalty is recoverable* 


Pellf eontrii obferved that before the (latute of 4 Ann, 
f. id. 12., the courts of law ufed to interfere to re¬ 
lieve the obligor of a bond upon payment of the debt, 
and not of the penalty. He ofTeted a judgment for the 
fum, with ftay of execution fo long as the intereft ihould 
be duly paid: in cafes upon judgments entered up on 
warrants of attorney, this Court, he faid, frequently Hays 
execution upon the payment of the inllalments Hipulated. 


Mansfield C. J. There have been at leall twenty 
motions in this court fince I have fate here, to rellrain 
executions faid to be levied againll agreement, and 
upon the Ihewing caufe it has appeared that there has 
been a failure in payment of the inllalments, and the 
rules have been difeharged. 

ChambrsJ. There are feveral cafes in this court 
where a warrant of attorney has been given, with Hay of 
execution if the fum is paid by inHalments regularly, 
and that if failure is made in either of the inHalments, 
then execution (hall go for the whole; but the Court hare 
never thought themfelvcs entitled to Hay tlie execution, 
or reinHate the parties, contrary to their own exprefs 
agreeteent. 


Rule difeharged. 
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Brago V. Anderson* 



was an aAion upon a policy of infarance> at 
and from Martinique and all or any of the Weji 
ln£a iflands to London t upon the Ihip John Benty begin* 
ning the adventure upon the goods from the loading 
thereof on board the ihip at the Indies s and it 
Qiould be lawful for the Ihip, &c. in that voyage to pro¬ 
ceed and fail to and touch and ftay at any ports or places 
whatever, without prejudice to that infurance, at the 


Apoliry at and 
from Martinique 
and all and every 
We^ India iflanda, 
warrants a courle 
from Martinique 
to iflands not in 
the homeward 
voyage. 


rate of ten guineas per cent., to return 3/. per cent, for 
convoy, or 2/. per eent. for armed flyp or (hips, and 4/. 
ptr cent, if (he failed before the firft of Augujf i and by 
a memorandum at the foot of the policy the infurance 
was declared to be On (hip.*' The caufe was tried in 
London, before Mansfield C. J., at the (ittings after JMU 
chaelmas term 1811, when the defence was a devia¬ 


tion, it appearing that the (hip failed from Martinique 
for St, Domingo, which was much out of her direct 
courfe from Martinique to London, and took in her 


cargo at St. Domingo, and thence failed for London, and 
was captured on the homeward voyage: it was in proof 
that at the time of effecting this policy, the ordinary 
premium of infurance upon a voyage directly from 
Martinique to London was ten guineas per cent., while 
the premium for a voyage direct from St. Domingo to 
f,ondon was not lefs than 18 guineas; fome premium 
would alfo be re<)uired to cover the ri(k from Martinique 
to St. Domingo. The jury found a verdidt for the Plain- 
tifT, fubjedk to the point referved, whether the terms of 
the policy warranted the courfe which the velTel had 
taken. 


R 


Bell 


Voi* IV. 
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AXDEnSON. 


Pw’/^erjt. now moved to fet afide the vcrdi£i for thtf 
i?laintifF, and enter a verdidi for the Defendant: he ob- 
ferved that there had been an inception of the voyage 
from Miiytinique, after which, according to the dodlrine 
of the Court in Gairdner v. Senhoufet anUf 3. 16., the 
teflcl could not go to other iflands riot in the courfe of 
her diredf homeward voyage. He admitted that in that 
cafe there was an exceptioi\of Jamaica and St. Doming^y 
but that made no difference; and, with that exception, 
the words there were as general as here, and thcfe words 
mufl be rcflridled in their conflru£lion to fuch iflancis 
as lay in the diredi courfe of the homeward voyage from 
Martinique, 


Mansfield C. J. There is no getting over tliefe 
words } inllead of all, you mull fubflitute the words 
feme of the India iflauds, fuch as lie between 

Martinique and London^ you would make quite a new 
engagement. Here, though from the dilTcrcnce of pre¬ 
mium, it is poflible the underwriters may not have 
attended to the terms of thib contradl, and I think it not 
impoffiblc that the underwriter may have figned the 
contradl without having fulBciently confidcred the na¬ 
ture of the rifk he was to run, yet we cannot make 
new contradls for perfons. The cafe of Gairdner v. 
Senksufe is very didinguifliable .from this. 


Heath J. The condrudlion contended for would 
make an entirely new contradl. 


Rule refufed. 
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Andrioni V, Morgan. 

gHEPHERD Serjt. had obtained a rule uifi to dif- 
charge the Defendant out of cuftody upoR Hiing 
common bail, upon the ground that the caufe of a£lion 
was a bill of exchange fworn to be due to Angujii An- 
drioniy who was a foreigner refident at Drefdcji ; and the 
deponent, who could know nothing but from inftruc- 
tions tranfmitted to him here, took on himfolf confidently 
and pofitively to fwcar that the Defendant was fo in¬ 
debted, and that no tender had been made to the Plain, 
tiff in notes of the Governor and Civnpany of the Bank 
of Englandy which it was impoffible he, refiding here, 
ihould know; and it did not appear on the face of the 
affidavit wh^t relation the deponent bore to the Plaintiff. 


Jan, 31, 

It is no objec¬ 
tion to an aiHdavit 
to hold to bail, 
which ftates that 
the Defendant is 
indebted, and de¬ 
nies a tender in 
Bank-notes, that 
the Plaintiff relldes 
in a foreign coun¬ 
try, and that it 
does not appear 
how the deponent 
could know thefe 


Lens Serjt. (hewed caufe. The affidavit is fufficiently 
precife that the debt is due on a bill of exchange, and 
that no tender has been made. Since the flat. 43 C. 3. 
c, 44. f. 2., it is ncceflary, in cafe of any application to 
the Court to difeharge the Defendant on account of any 
fuppofed dcfe£l in the affidavit to hold to bail, that the 
Defendant fliould (hew proof by affidavit that tender has 
been made, wholly or in part, in notes of the Bank 
of England, 


Heath J. The cafe of Pieters v. Luytjes, 1 Bcf, ^ 
PulU I., is dire£lly in point. The Plaintiff refided in 
Holland, and the deponent was rcfulcnt here; and the 
fame objc£lion was exprcfsly taken, and the Court fay 
it.is not neceffary for the connc£lion between thfc de¬ 
ponent and the Plaiintiff to appear on the face of the 
affidavit. 

; The reft of the Court concurring. 

The rule was difeharged. 

R 2 
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Feb, 3. 


Beck v, Sargent. 


The award of DEST Scut, had obtained a rule nifi to fet afide an 
an umpire is not JL# , . ,. - , , 

vitiated by the two avfard m this cafe, upon two grounds } one, that 

arbitrators who ^ the parties had not been hed^d, which was anfwered by 

. were fun^i officto affidavits; 2. that the fubmiffion was, ** fo that the 

Nor by a Aran- two arbitrators (hould make their award before or on 

*****in^”bond be June; but if no award (hould be made 

that if arbitrators before or on that day, then that the parties (hould ob- 
do hot make their ferve the award of an umpire to be chofen by the arbi- 
n^ed *the*n trators, fo as fuch umpirage (hould be made before the 
abide the award 28th of June,* The arblriators met, and did not make 


of an umpire to 
be chofen by 
the arbitrators» 
the time for the 
arbitrators to ap¬ 
point an umpire 
commences when 
the time for their 
making their 
award expires. 


their award, nor choofe an umpire, before or on the 
2ift of June; but they appointed an umpire before the 
28th of June, and the umpire, together with the arbi¬ 
trators, before the 28th of June made their joint award 
in the following terms: «We the underiigned arbitra¬ 
tors and umpire, do award,” &c.; and he contended, 
I. that the umpire was not chofen in due time; 2. tliat 
the award was void, becaufe made by perfons who had 
no autliority. 


Shepherd SeTjt. (hewed caufe againft this rule, con¬ 
tending there was no foundation for the objedUons. 


' tans Serjt., in the abfence of BeJ^ in fupport of tliis 
pule, urged that the arbitrators on the 21ft of June were 
funSti and could not afterwards appoint an efiec- 

tive umpire} or if they could, they could dnly do h 
inftantly at the expiration of that Axf, and not at any 
indefinite time between that day and the 28th $ 2* that 
the award of three is jiecefiarily the award i>f the ma« 
jority of them, who might happen to confilk of the two 
arbitrators in oppofition to the opioion of . the umpire, 

7 and 
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and fo no award of his; and at all events it is not the 
award of the umpire alone. 

Mansfield C. J. Before or upon the 21ft day of 
JuMy until the lalt moment of that day, the arbitrators 
have power to agree in award, if they do not *in the 
courfe of that day agree in award, then they have power 
to appoint an umpire ; but until they fail to make their 
award on the 2111: day of June^ the power to appoint an 
umpire does not begin. As to the other point, what the 
arbitrators do in making the award is nothing, the award 
is in law the award of the umpire alone: it is no more 
than if mere ftrangers had joined in the award, w'hich 
could not vitiate. * 


233 



V. 

Sargeni: 


Heath J. It has been decided in very old cafes, that 
the circumllance of another joining with the arbitrator 
in making an award does not vitiate. 

Rule difeharged with colls. 


De Tastet and Others v. Taylor. j!>A4, 


T^HIS was an a£kion on a policy of infurance, which if a merchant. 




w'as tried at Guildhall^ before Mansfield C. J., at the domi- 

fittings after Michaelmas term 1811, when a verdi£l was tral’merchTntvr*^' 


found for the Plaintiffs for 200/., fubje£l to the opinion his partners, ex- 

of the Court on the following cafe: The policy, 

dated the 10th day of May 1810, was effe£);ed by tile port under a 

the Plaintiffs, as well in their own name as for and in pranted to 

the name of all or any perfon to whom the fame (hoiild f 

belong, on 50 hogflieads of fugar, on board the Jupiter^ Britijk n.-.-chants, 

and infurey al> 

thoosrh the neutrals become enemies before aAion brought, the broker may, upon a 
lofs incurred, maintain an adtion againft the underwriters to recover tlis value of the 
joint interells of the three. 

R 3 


from 
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TAYLon. 


from X^ondon to Archangety and any port or ports^ placf 
or places, wliatfocver and wherefoevcr, on the continent, 
without the Balticy backwards and forwards, until the 
goods were fafely delivered in the houfes or warehoufes 
of the confignce, wdth or without fimulated papers, 
including the riik of craft in landing, backwards and 
forwards, at 12 guineas pen cent., to return 4/. per cent. 
for arrival. The iirll count of the declaration averred 
the intereft to be in John Daniel StockJIeth, and the fe- 
cond in Martin Stocljlethy Paul Menardy and John Daniel 
Siocljlcth. The ihip, with the goods on board, failed 
iwm London on or about the 18 th day of May 1810, 
bound for Archangely arrived thither, and, previous 
to the cargo being fafely delivered into the houfes or 
warehoufes of tlie conlignees, the fame was loft by cap¬ 
ture and conftfeation. The Plaintiffs were and had been 
many years merchants refident in London, In April 
1810 they purchafed, by the directions of John Daniel 
Stochjlcthy who then w'as and ever fince had been a do¬ 
miciled merchant, refident in Londotty 50 hogfheads of 
fugar, and (hipped the fame in a general fhip, a neutral, 
called the Juphery from London for Archangel, Mefllrs. 
Cajlemlick and Henizy of LondoUy were the fliip’s brokers, 
and the king, on their «< petition, on behalf of fcvcral 
Britifj merchants, granted licence to MefTrs. Cajlcndick 
and HctifZy on behalf of feveral Briiijh merchants, and 
permitted them, to load and cjcport on board the Jupitecy 
D, Gaedjen mafter, a cargo of wine, brandy, and fuch 
goods as were permitted by law toi be exported from 
London to Archangely and did thereby direCt the com¬ 
manders of all his ftiips of war and privateers not to 
interrupt the faid veflbl, but to fuffer her to proceed.** 
The cafe further ftated, that fugar was permitted by law 
to be exported. That the tonnage of the vcflel and the 
time of her clearance was regularly indorfed on the 
licence, and the other requifites thereof complied with. 

6 that 
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lliat the purchafe of the fugar in queftion was made by 
the faid John Daniel Stockjleth^ to be Ihipped on the joint 
account of himfelf and Martin Stochjleth and Paul Me- 
nard^ then and ftill of Hamburgh^ merchants. That in 
or about January i8ii| Hamburgh was annexed to the 
French empire* and had thenceforth continued annexed 
thereto; and that John Dani^ Stochjleth was indebted to 
the Plaintiffs in a fum beyond the amount recoverable 
upon the policy in queftion. The queftion for the opi¬ 
nion of the Court was, whether the Plaintiffs were en¬ 
titled to recover : if fo, the verdi£t was to ftand 5 if not, 
a nonfuit was to be entered. 

Lens Serjt., for the Plaintiff, afte* adverting to the 
facts, contended that as Hamburgh mull be taken to have 
been in amity with this country, or at lead not under 
the dominion of the French at the time of the lofs in- 
fured, which was previous to January 18 n, the date of 
its annexation to the French empire, no queftion would 
arife touching the infurance of enemy’s property. The 
only queftions were, firft, whether the licence granted 
to Meffrs. Cajlendick and Hentz^ on the behalf of fcveral 
Briiijb merchants, might be extended to the joint.pro¬ 
prietors of goods, one of whom only, at the time when 
fuch licence was granted, was a merchant domiciled in 
this country, the others being then and ftill foreigners 
relident at Hamburgh; fecondly, whether thofe foreign 
proprietors having become alien enemies at the time of 
the a£I;ion brought, the Plaintiffs can fuc on their behalf. 

Upon the firft point he infifted that the cafe of JJfparicha 
y. Noble, 13 33a., was an audiority to fliew that 

thefe licences have received a conftru£tion much more 
extenfive than his argument required •, it was faid in that 
cafe, that the crown might exempt any perfons, or any 
branch of commerce from the difabilities arifing out of Sf 
(late of war; and its licence for fuch purpofe ought to 

R 4 receivq 
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i8if. receive the moft liberal conflni£lion. It teat accord* 

LkTAsi^ Plaintiff, a Spaniard^ domiciled here 

in time of war, to whom a licence had been granted to 
Taylor. {hip goods to certain ports in Spaitif might infure goods 
(hipped by him as agent for two Spaniards reiideot in 
the hoftile country, and maintain an action upon fuch 
infurance on their behalf; fo that, in this cafe, if it had 
been found by the jury, that Hamburgh was in the hands 
of the French at the time Vhen the licence was granted, 
and that J. D. Siockjteth had no intereft in thefe goods, 
ftill, according to Ufparicha v. the Plaintiff would 

have been entitled to recover. It is found, however, 
that J, D, Siockjteth was partly intereftcd in this adven* 
ture, which accounts for the introduction of the terms 
Britijh merchants’* into the licence, and is fulHcient to 
fatisfy thofe terms ; and tliere was no need to have tlie 
licence directed to him fpecifically by name. Secondly, 
he contended that the other proprietors having become 
alien enemies fince the licence, would not prevent the 
Plaintiffs from fuing on their behalf, as it had been 
already (hewn by the authority of Ufparicha v. Nebicf 
that they were protected by the licence; and although it 
might be admitted, that the king could not by his 
licence remove the perfonal difability of a trader in 
rcfpeC^ of fuit, fo as to enable him to foe in his own 
name, yet it has been decided in Kenfington v. Inglis^ 
^ 8 Eajti 273., that in fuch cafe a Britj/b agent may mw* 

» tain an aCtion on behalf of an alien enemy. 

Shepherd Seijt., cmtrhf admitted, that according to the 
cafe of the Lunut i, Edwards f 190., it might perhaps be 
confidered that Hamburgh, although under the temporary 
dominion of the French, was not a hoftile (late before 
January 1812, when it was annexed to the French em* 
pine. He contended, however, upon the fads of the 
# cafe, that this was^ an infurance effeCled by«/. D. Stocks 

fietht 
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for hiinfelf and two. aliens^ who llnce diat infur- 
ance, but before the a£fion brought* had become alien 
enemies. The queftion is, if the Plaintiffs can recover 
on their behalf. \Mam]itld C. J. 1 thought it had been 
fettled by the cafes, that the licence takes away the 
hollile chara^er of the parties licenfed.] It may be fo 
as to legalizing the adventure, and, therefore, whatefer 
is neceffary for that purpofe the licence will extend to. 
It will, therefore, prote£f all |hofe who are neceffary 
parties to fuch an adventure, fuch as the confignees 
abroad, who, fuoad hoc^ will be adopted by the licence, 
and excepted from the clafs of enemies; inafmuch as 
the nature of the adventure requires that there fhould be 
a conffgnee, as well as a confignor. But thefe perfons 
are not fubje£fs of, nor refident in the hollile country to 
which the licence permits the goods to be exported; and 
it is a very different coniideration, whether the perfons 
to whom the licence is granted as Briti/b merchants 
(hall thereby be at liberty to confer fuch an adoption 
upon perfons who are neidier merchants, nor 

even refident in this coui)try, not by the confignment to 
them abroad, but by admitting them as partners only 
in the fame adventure. If this can be done, there is 
nothing to prevent two French merchants refident at 
Faru from being joined as partners with the Britipt 
merchants \ and thus finding a prote£lion for their trade. 
\Hi(Ub}, The two Hamburghers required no licence; 
they were neutrals, and might export goods from this 
country to Archangel without a licence. J. D. Stoeifieth, 
who alone wanted a licence, had one. Mamfield C. J. 
The licence was to a Britip merchant, and J. D. 
jleth^ who (hipped the goods, and was iuterefted in 
them, was a Brittjh merchant, and thus exa^ly within 
the terms of the licence; unlefs it contain any expreifion 
to rellnun it to fuch goods as he was folely interelled in.] 
The licence muft either be reftrained to Britijb mer¬ 
chants. 
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chant8> or, if extended beyond tliat, it muft be extended 
as well to alien enemies as alien friends. A licence 
ioA.B, and others has indeed been extended to all 
others' of whatfoever defcription; but there may be 
extremely good reafon in many cafes to confine the 
licence, as is done in this cafe, to Britj/k merchants 
only. In the report ol Ufparicha v. Nobler the terms of 
the licence do not appear; but unlefs it contained the 
terms Britijb merchants, the cafe has no application. 
Perhaps where a Briti/h merchant, under a licence to 
Britijb merchants only, is engaged with alien merchai^s 
as partners in the adventure, and infures his intereft 
feparately, if a lofs happens he may be entitled to reco¬ 
ver to the amount of his own feparatc interefts, but not 
fo where he makes a joint infurance upon a joint ad¬ 
venture, which in part is illegal; for the contrafk which 
was made joint by the party, cannot be fevered, fo as 
to be good pro tantoy but muft either be legal altogether 
or void altogether. -^Bof. IS PulL 383., APContuU v. 
HeBor i it was held, that a petition founded on a debt 
due to A y a Britipj merchant, ^and to B. and C., alfo 
Britj/b merchants, but refident and carrying on trade in 
an hoftile country, was infufCcicnt to fupport a com- 
milTion of bankrupt. In like manner, here, though 
J, Z). Siocljleih would be protected by the licence, if 
he were folely interefted in the adventure, yet as the 
Hamburghers are not protc£Icd by the licence, his in- 
tcreft is contaminated by the partnerfhip with them, and 
nothing can be recovered on this policy, becaufc it is 
effedled on their joint intereft, 

Lens in repl^. If it were material to the prefent 
queftion, it is clearly legal for a neutral to come and 
purchafe goods here, and export them to an enemy’s 
country. No licence is required in fuch a cafe, either 
by the law of nations, or by our own navigation laws. 
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The Defendant’s argument is in dire^I oppolition to the 
cafes of Kenjmgion v. IngliSi and Ufparicha v. Noble, and 
is unfupported By any authority. If) inftead of the 
words Briiijb merchants) the name of J. D. Stockfleth 
had been found in the licence) this would have been 
prccifely the cafe of Ufparicha v. Noble : the Defendant 
is reduced to contend) that although a licence to J. 1 ). 
Stoeijieth by name would have fan£l;ioned the joint ad¬ 
venture) yet a licence to him on behalf of Britifk mer¬ 
chants) (hall coniine the adventure to the goods of 
Briti/Ii merchants only. Ufparicha was the foie pur- 
chafet) as J, D. Stockfleth was in this cafe; but Ufpa^ 
richa had no intereft in the goods; that cafC) therefore) 
is infinitely ftronger: for here J, D. Siocljleth retains a 
beneficial intereft. The terms of that licence do not 



Taylor* 


appear) but it is improbable that Ufparicha, who had no 
conne£lion with any Britijh merchant) ftiould liave ob* 
tained a licence on behalf of himfelf and any Britifb 
merchants. {^Mansfield C. J. From the language of 
Lord Ellenhorcugh in 13 Eafi, 340., it appears, that 
licence was to Ufparicha, cnhetlvAl of himfelf and others^ 
if this licence would, as is admitted, protect the Ruffian 
confignec, an alien enemy, 9 fortiori, it will prote^ a 
neutral confignee. Lord Ellenhorough explains the ciFc£^ 
of thefc licences to be, that they take away the efte£I of 
war, and render that legal for all the parties concerned, 
which would bo legal if there were no war. The argu¬ 
ment w'hich would exclude neutrals from the benefit of 
the licence bccaufe they are not Briti/b merchants, is 
contrary to the whole current of autliorities. Maccon^ 
mil V. Heflor is irrelevant; the principle of that cafe is, 
that no one could become a petitioning creditor who 
was not competent to recover the de^, fuing as a plain- 
tift on the record in an action at law. The licence to 
trade removes the incapacity of trading, but does net 
purport to remove from an alien enemy the dilability 

to 
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to fue on the record. Even if J. D. StoclJUth had poff 
fefled no intereft in the goods, thefe Plaintiffs mufl have 
fucceeded, within the authority of Ufpartcha v. 
Nothing in die terms of the licence reftri^s the pro- 
tendon to fuch goods as Britj/b merchants alone are in- 
terefted in; 


Mansfield C. J. Yhe obje£%ion that thefe Ham* 
hurghers are alien enemies may be wholly lai^ afide^ 
for the cafe of Ki^ngton v. htglh ha|t decided, that if 
that objedion cannot be raifed againll the Plaintiff on 
the record, the agent may fue in truft for an alien 
enemy who is licenfed. It appears that the terms of 
the licence to Ufparicha being general, the Court of 
King’s Bench adopted the conftrudlion, that he, having 
licence to export for the benefit of himfelf or others, 
might export the goods of any perfon whatever, and 
was not bound to export goods of his own, as in D 0 is 
y.JParryt PuIL 3. The fingle queflion in the 

prefent cafe, is that which arifes upon the joint interefl 
of the two perfons, who are not Briti/b fubje^s. The 
only difference, however, between this cafe and XJ/pa^ 
richa v. Noble is> that there, though the goods went to 
foreigners, yet the price of them came in part to the 
Brkifli merchant, of whom they were bought, although 
he divided the benefit of the trade with aliens. In the 
other cafe a Spamjb confignor had the whole profit of 
die export trade. The objed: of thefe licences is to 
encourage the exportation of certain goods from this 
country, the exportation of which is confidered as a 
national benefit. We therefore think, that J. D. Stocks 
flethf being himfelf interefted, and the foie purchafer, 
(and Lord Ellenborough\ dodirine would cany it much 
further,) is covered by this licence, nnd that he does not 
exceed the terms of his licence by reafon of the joint 
intereft which is in thefe Hemkurghers^ and that there is 

con- 
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confequently no obje£iion to the infurance. Jn Ufpa^ 
rkha v. Noble, the great objection contended for, was, 
that the goods were to go to Spamfi fubje£^8, who were 
alien enemies; but that was held to be of no force, for 
that it muft always be underftood, when a licence to 
trade with an enemy was granted, that the enemy’s fu^* 
jeds were to receive the goods, as^we determined in this 
court on a voyage to Rujj^a {a)* And in confonance to 
the general policy of the (late, which is to encourage the 
exportation of thefe goods from Rnghni, we muft hold* 
upon the fair conftrud^ion of this licence, that it is no 
objeflion that the property partly belongs to thefe Ham- 
burghers, cfpecially as J, 2 ). Ztochjleth bought the goods 
and ihipped them. , 



TAVJbQft. 


Hkath J. I am of the fame opinion. 1 think if 
the voyage had been fuccefsful, D. Stockfleth would 
have been a truftee for thefe Hamlurghers as to their 
(hare in the adventure. It is an advantage to this coun¬ 
try, that the capital of foreigners ihould be invefted in 
Englifi produce: on the other hand it would be a dif- 
advantage to us, if Englijb capital were to go abroad 
for the purpofe of efiedling the deiired exportation. 
I think, therefore, that the Plaintiff is entitled to recover. 

Judgment for the Plaintiff. 

{a) Fajfle v: Bourdillw, ante, ^44* And fte Morgan v. 
maid, ee/r, 5|4* 
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ivi.4. Gurney and Others, Allignees of Blackburn 
and Bonner, Bankrupts, v. Sharp and 
Others. 


A broker pur- 
dialing goods for 
his principals^ 
witliout their 
knoM'ledgei adds 
to the terrn^ of 
purchafe which 
the principals had 
agreed to, a gua¬ 
ranty by himfdf 
of their bills. The 
goods were deli¬ 
vered to the bro¬ 
ker ; the princi¬ 
pals became bank¬ 
rupts. Held that 
the broker could 
neither detain the 
goods as upon a 
ftoppage in traa- 
nor had any 
lien on them for 
the money he had 
paid on his 
guaranty. 


'^HIS was an a£lioTi of trover brought to recover a 
quantity of hemp, which came on to be tried at 
the fittings at Guildhall^ London^ after laft Trinity term 
before Mansfield C. J., when a verditfl was taken for the 
Plaintiffs for 2500/., fubjeft to the opinion of the Court 
on tlie following cafe. Blackburn and Bonner were 
merchants refiding at Lynn in Norfolk ; the Defendants 
were Rujfia brokers refiding in London, and as fuch, 
occafionally employed by Blackburn and Bonner, By 
letter dated the 14th of December 1810, Blackburn 2Lm\ 
Benner, in reply to a letter prcvioully written to them by 
the brojters about the price of hemp, wrote the Defend¬ 
ants as follows: “ If you can purchafe us a parcel of new 
“ Riga Rhine, of good quality, and fuch as. you approve 
** on infpe£lion, of 20 to 30 tons, at 73/. per ton, pay- 
ment by our acceptance at 6 months, we wifh you to do 
** it dire£lly.” Blackburn znA Benner, by letter dated the 
15th of . direfled the Defendants to forward 

one ton of the hemp, when purchafed, to Mr. Minet of 
R^y* on account of Blackburn and Bonner, On the 18th 
of Decettiber the Defendants purchafed of MefTrs. ^clly 
and Sons 28 tons of hemp, on account of Blackiurn and 


Benner, and by letter dated the 20th of the fame month, 
addrefled to them, wrote as follows: « The price of 
Rhine hemp is called 74/. per ton 5 but W'c bought 
« you, on the i8th inftaiit, about 28 tons of new Rhine 
** hemp, from Mefirs. Ifiac Solly and Sons, at 73/. per 
« .ton, payment by your acceptance at 6 months* date, 
allowing i difeount thereon, and 14 days for the 


« deli- 
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** delivery. We (haiU receive this on your account, 
and, as detired, fend one ton of it to Mr. /. Mimt^ 
** £lyi CambridgeJJtiret per waggon.” On the 2?d of 
• December^ Solly and Sons delivered the hemp to the 
Defendants on account of Blackburn and Bonner* On 
the 24th, Blackburn and Bonner wrote to the Defendants 
, as follow: We have been duly favoured with yoftr 
“ cfleemcd of the 20th current, and obferve thereby 
« you have purchafed for our account about 28 tons of 
new Rhine hemp, at nl* per ton, fix months, at iper 
“ cent.f which we approve; and if you can buy us 20 
“ to 30 tons more on the fame terms, we wilh you to 
do it.” On the 24th of December the Defendants 
font one ton of hemp to Mr. Minet^ at i'/y, as directed ) 
and on the 31 ft font Blackburn and Bonner the receipt 
for Its delivery, and for which ton of hemp Mr. Minet 
afterwards paid Blackburn and Bonner. On the 4th of 
January 1811 the Defendants forwarded to Blackburn 
and. Bonner the invoice as follows ; 

MelTrs. Blackburn and Bonner^ Lynn. Bought of IJaae 
Solly and Sons, at 6 months* credit. £. s. d* 

Hemp, &c. .... 2089 19 8 

Difeount, -} m - • 2(5 a 5 

^2063 17 3 

This invoice was accontpanied’ with a bill drawn by 
Solly and Sons on Blackburn and Bonner for the amount, 
which they fent back, duly accepted, to- the Defendants, 
for Solly and Sons, and which was afterwards delivered 
to Solly and Sons. The Defendants at the time of fale 
guaranteed die payment to Mefirs. Solly and Sons for 
a commiflion paid them by Solly and Sons, without 
which guaranty Solly and Sons would not have fold the 
hemp, but fuch fa£l:$ were not made known byjthe 
Defendants to Blackburn and Bonner. On the 15th of 
Afarcb laft Blackburn and Bonner became bankrupts, and 

the 
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the Plaintiffs were chofen affignees of dieir eftate and 
efie£^ 9 . Solly and Sons proved under the commiffion 
their faid debt oi 2 o 6 ^l. 17/* 3^., for which, thej,fworQ, 
the^ held no fecurity except the faid bill accepted by 
the bankrupts, and the guaranty of the faid Defendants, 
fince which proof the Defendants had paid Solly and 
S&ns the amount of fiich acceptance in difcharge of 
&eir guarantee. The Plaintiffs, as aflignees of the 
bankrupts, had demanded the remainder of the hemp 
from the Defendants, and had offered to pay them what¬ 
ever charges were due to diem on account thereof; but 
the Defendants had refufed to deliver it to the Plaintiffs, 
infifting they were entitled to hold it in difcharge of 
their guaranty given to Solly and Sons. The queftion 
for the opinioh jf the Court was, if the Plaintiffs were 
entitled to recover; if they vTere, the verdid was to 
ftand for 1990/. lyr. 3d. If not, a nonfuit to be 
entered. 


l^ell Seijt. for the Plaintiffs, after opening tlie cafe, 
was (lopped by the Courts who called upon Lens Serjt. 
to fupport the Defendant’s claim. (He obferved that 
thh guaranty was given without any notice to the bank¬ 
rupts, (the vendees,) and enquired therefore how they 
could be affe^led by it. 

X.mr admitted that the Defendants could not place 
the bankrupts in a worfe (ituaiion by any a€l done 
without their knowledge and approbation; but con¬ 
tended that they were not in a worfe fituation by the 
Defendants retaining the goods which had come into 
their hatfds, and the price of which they had paid, until 
the bankrupts made good their failure. The baukniptt 
could never have obtained the hemp but through the 
pitrehaff of the Defendants j for it is dated in the cale 
ihnt Solly atid Qq* would not have fold it} without their 

guaranty: 
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guaranty; if therefore they claim the benefit of taking 
the purchafe out of the Defendants* hands, it is but 
reafonable that it ihould be upon the terms of Spaying 
the Defendants’ price, who are the meritorious parties 
to this contradk. Unlefs it can be (hewn that the pay¬ 
ment by tliem to Solly and Co. was a payment in their 
own wrong, and not for the Jbenefit of the bankrupts, 
th^y will be entitled to (land Ih the place of the vendors, 
ar^ib()ay either (lop the goods in tranfitu, or retain them 
for Ofishr lien for the price. Hie ailignees will (till have 
the benefit of the purchafe. 


i8i2. 

Gurksv 
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Mansfield C. J. The fale was perfe^Iy complete, 
the bill accepted, and the hemp delivered to the De¬ 
fendants for the ufe of the bankrupts. It was a very 
unwife contrail on their part, and. I am very forry for 
it \ but the goods were fold and delivered for the bank¬ 
rupts, and the pofTelfion of the Defendants was their 
poiTcirion. It was a delivery to the bankrupts. There 
is no room for any (loppage in tranjttu j the goods are 
arrived at the place of delivery, into the polTeflion 
of the bankrupts, for which reafon alfo no lien can 
arife. ' 

Ptr Curiam, Judgment for the Plaintiff*. 


Voi. IV. 
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IJpon an atflion 
agiinfi the under¬ 
writer for a lofty 
, the underwriter 
cannot fet off the 
premiuinsy al¬ 
though they have 
never been paidj 
unleft he can 
make it appear 
that the (late of 
the relative ac¬ 
counts between 
alTured, biokcry 
and under writ ery 
is furh as to 
take the c.i:e out 
of the orflinary 
rule; which isy 
that the receipt 
of the underwriter 
. for the premium 
is ciiiclufive 
evidence for the 
affjrcd that b" 
has paid lb 
miuni luc un¬ 
derwater. 


Dk Gaminde V* Picou. 

JN this cafe the declaration contained a count upon a 
policy of afliirance, at and from Alicante to a port of 
difeharge in Great Britain^ upon goods by (hip or (hips. 
The, intereft was averred to be in the Plaintiff*, and the 
lofs to be by capture. There were alfo common counts 
for money paid and expended, money had and received, 
and on an account Rated. The plea was the general 
iffue, accompanied with notice of fet-oiF. Tliis caufe 
was tried before Mansjield C. J. and a common jury, at 
the fittings at Guildhall after Trinity term 1811, when a 
verdi£l was found for the Plaintiff, with damages 
3 2I. ] 8-'., fubjeft to the opinion of the Court on die 
following cafe. The Defendant fubferibed the policy 
for 300/. The goods were (hipped, as in the declara¬ 
tion mentioned, on board the (hips Difeado and Louifa^ 
and were the property of the PlaintifiP. In the courfe 
of the voyage from Alicante to Great Britain^ the Difeado 
was captured, and recaptured. The Louifa failed with 
convoy and arrived, whereupon a return of premium 
became payable by the terms of the policy There was 
upon the whole infurance a (hort intereR, whereupon 
alfo a return of premium became payable. The pre¬ 
mium in refpe^l of the Defendant's fubfeription amounted 
to 31/. 10/. The amount of the lofs by falvage paid to 
the recaptors, and of the returns of premium for convoy 
and (hort intereR, was agreed to be 10/. i^s. 4 d. per 
cent.y being 32/. 18/. on the Defendant’s fubfeription. 
The Defendant claimed under the fc|Ilowing circum- 
Rances to fet off* the premium Rated to have been paid 
to him: The infurance was effected by MeiTrs. Wag* 
Jlaffsy who were infurance brokers, by the order of 
MeiTrs. Lorrazaial^ Memye^ and Tratiagcr^ merchants in 

Ltndtn^ 
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London^ who received the orders for, and caufed the 
infurance to be efFeded. The premium mentioned in 
the policy to have been received by the ))efendant, was 
not paid to him» but he debited Meflrs. Wagstaffs, the 
brokers^ with the amount in account| and they in their 
account gave him credit for the premium, according to 
the ufual mode of dealing between brokers and* under* 
writers. The brokers in'the fame manner debited 
MelTrs. Larrazahaly Menoyoy and Co. with the premiums, 
but they had not been paid the amount thereof. MeiTrs. 
Larrazahaly Menoyoy and Co. in like manner debited the, 
Flainti^ with the fame in their account with him, but 
they had not been paid the fame. At the time w'hen 
the policy was efFefled, no commumcation was made 
to the Defendant that the Plaintiff* was in any manner 
interefted or concerned in the infurance. Meffrs. Wag- 
JIaffsy the brokers, and Meffrs. Larrazahaly Menoyoy and 
Co., had both flopped payment. The queflion for the 
opinion of the Court was, whedier the Defendant could ■ 
fet off the amount of the premiums due to him as above 
dated againd the claim of the Plaintiff in this aflion. 
If the Court (hould be of opinion that he could, a ver* 
dt£l was to be entered for tlie Plaintiff for i/. 8/.: if not, 
the vc!rdi£l was to ftand'. 

This cafe was argued by Lens Serjt. (in the abfence 

of Beji Serjt.) for the Plaintiff, who contended that 

there was nothing to take this cafe out of the ordinary 

courfe of dealing between broker and underwriter, fo as 

to enable the underwriter to maintain his fet-off agaiuR 

♦ 

the affured. 

Shepherd Serjt., contrhy cited Airey v. Blandy I Pari, 
6 Ed. 34.; but obferved that that,cafe depended on a 
fpecial contra^ between the broker and the underwriter^ 
aud therefore did not govern this cafe. He obfcrved> 

S % 
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diat if it had appeared on the facoiof this cafe that thfr 
underwriter had paid the lofles and returns of premium 
to the aflured through the medium of premiums retained 
in the hands of the broker, it might have fufficed % but 
k did not appear upon this cafe how the accounts ftood 
between the parties. He alio cited Siet v. Clarkfitty 
507. 


Mansfield C. }, That cafe depended upon the 
queftionj whether by the terms fubiifting between the 
broker and the aflured, the broker had authority to re¬ 
ceive die ihort intereft and lofles. The aflured may 
take the policy out of the broker*s hands, and inflil: 
upon receiving the lofles. The Court muft there have 
proceeded on the ground that the broker had authority 
to receive the lofles, for he held the policies. 


Heath J. That cafe has nothing to do with this. 
When the aflured is admitted to have paid the premium, 
it is, as between tlie aflured and the underwriter, ac¬ 
tually paid. The admiflion of the receipt of the pre¬ 
mium is an admiflion that it fliall be allowed by the 
underwriter in account, and how that account (lands 

.1 

between thefe parties we do not know, for it is not 
dated in this cafe, but it mud be allowed in account by 
the broker to the underwriter. 


Judgment for the Plaintifl'. 
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Graham Sturt ( a ). 

J’ENS Serjt. oppofed the juftifiaftion of bail in this 
cafe, on the ground that one of them ( John C^hraft 
Efq., of Rempjione Hall, in the parifli of Corfe Cafik^ in 
the county of Dorfety) was a member of parliament, 
and that no privileged perfon could^ be bail on account 
of the difficulty of proceeding againft him. The only 
authority he cited was in i ft Siderfiny p. 68., where the 
tipftafiF in chancery was put in as bail, and objected to, 
as being privileged, which obje£tion the Court there 
held good. , 

. * 

Per Curiam, We think he ought not to be bail from 

the difficulty of proceeding againft him *, the juftifica- 
tion, therefore, muft be difallowed. But they gave time 
to put in another. 

(a) Ex relatione Mri, Watlingtoru 


Fei,6,, 

It U a ftifEcient 
objedlion to bail, 
that he hath pri* 
vilege of parlia¬ 
ment, whereby 
the plaintiff may 
be delayed in ob¬ 
taining payment 
from him. 


Baxter, Demandant ; Baxter, Tenant ; New¬ 
man, Vouchee. 


Feb, 7 « 


^LOSSET Serjt. moved to amend a recovery which ^ in- 
had been fuffered of lands in Wejlon Turvilky by fertion of a parilh 
inferting the parifh of AxleJbUrxy upon an affidavit that 
they were omitted by miftake, but it appeared mat the dofg being 
miftakein fome fort afFe^ed the deed declaring the ufes, named in the 
as well as the recovery. The land, the title whereof he 
fought to perfefl, was a clofe called Plowed Hayes y pariih being no 

otherw'ile named 

in the deed than by reference to a map in the margin, on which the name of the cloft 
and pariih were marked together. 

S3 


parcel 
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as® 


l8u. 


Baxter 

Dcmiijuit* 


Feh ,». • 


latereft allowed 
Ml affirmance of 
a judgment on a 
oontradl to make 
good to the ac> 
ceptor of a bill 
fo modi money 
at the^vidends 
rf a bankrupt’s 
eftate ihould iall 
ihoit of the 
amount of the bilh 


parcel of a larger eftate. In the margin of the deed to 
lead the ufes was a map of the whole eftate, to which 
the deed referred, and upon the lite of the feveral clofcs 
in the map were written their refpe£live names. Upon 
this was written flowed Hayes^ in the pariih of Ay^ef- 
hury.” c In the parcels of the deed all the clofes were 
enumerated by name, and amongft others Plowed Hayet 
and Meophams^ and after Uie names of the fields ought 
to have followed ihefe words, which clofes called 
Plowed Hayes and Meophams are fituate in the parifh of 
Aylejhuryi* and all which other clofes except Plowed 
Hayes and Meophams are fituate in the parifh of Wejlon 
TurvUle s but the former claufe was erroneoufly omit¬ 
ted, fo that the d^d flood thus; « and all which other 
clofes except Plowed Hayes and Meophams are fituate in 
tfie pariih of W^on Turuille” and no pariih was by the 
context of the deed affigned for Plowed Hayes and Meo* 
phams. It was further fwom that Plowed Hayes was in 
the parifh of Aylejburyy and that it was intended to 
pafs. 

The Court permitted the amendment. 


(IN THE EXCHEQUER-CHAMBER.) 

Furlonge V . Rucker. 


J^EADER moved that upon ailirmance in error of 
the judgment which had been obtained below in 
this cafe, intereft might be computed on the amount of 
the verdiift. The a£lion below w'as ajfumpftt on the fol¬ 
lowing inftrument: Nov. 26, 1801. Mefiirs. Ri/cfcr, 
Having immediate occafion for 500/., you will oblige 
me by accepting my draft at do days for that fum; and 
in cafe that upon the fettlement of Wiinbolfz afiairs 

more 
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more than that fum flull be coming to Meflrs. IV* Fur-- 
longe and Sons, of Mountferrat^ on account of their de¬ 
mand, you will then be pleafed to carry fuch furplus to 
their credit; but in. cafe that lefs than the fum of 500/. 
iliall be coming to them, then I do hereby engage to 
make good the difference to you imiftediately. (Signed) 
Wm. Furlongey jun. In confcqueuce of that foliettation, 
the Defendant in error acce|fted the bill of the Plaintiff 
in error at 60 days* light of the fame date for 500/. 
The jury gave a verdict for 501/. 14J, 7^/., being the 
amount of the fum due to the PlaintilT below for prin¬ 
cipal and' interell, after dedu£bing therefrom all the 
amount of the dividends received from Wimhalt^^ 
effects. 

Mansfield C. J. at firlt inclined to think it was 
a mere loan of money, without any agreement for 
interell. 


- x8i2 . 
Fualokcs 


v. 

Ruckes. 


But Heath J. obferved, that in a cafe from LwerpooU 
where payment was to be made by a bill at two months, 
interell had been allowed. 


Macdonald C. B. thonght he might be conlidered 
as having paid the money on the bill, and that this was 
only a circuitoas way of reimburfement. ^ 

Rule abfolute to compute interell* 
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F^» lo. 

Acooeeffimi 
to tlie gpnatorof 
oft 

greittr 

of iodemptkm» 
made at a dme 
fiibfequent to the 
onginal grant of 
the annuity and 
enrolment of 
memorialt needs 
not to be memo¬ 
rialized. 


Booth v. Druce. 


OHMPHBRD Sajt. on die firft day of this tetm 
obdrined^ a inla njfi that the warrant of ttMcoUf 
given fo feettre an annuity of per anmtm might be 
fet afide, tipon an affidavit ftiat at the time of granting 
the annuity it’was agreed between the parties, diat the 
annuity* fiiould be redeemable upon repayment of the 
fumof 500/., the fame .fum in confideration of which it 
had been granted, by inftalments of 100/. at a time; and 
that upon payment of each inftaiment, one fifth part of 
the annuity (hould ceafe, and that there was no mention 
of this agreement for redemption fey inftalments in the 
memorial which had been inroiled; he alfo moved 
that the Plaintiff might pay the cofts of this appli¬ 
cation. 


Vaughan Serjt. now (hewed caufe againft this rule 
upon affidavits, which ftated that there was contained in 
the annuity deeds executed immediately at the time of 
granting the annuity, a provifo for redemption upon 
repayment of 500/., and that that provifo M'as noticed 
in the memorial, but not the agreement now ftated; but 
that fome hou^s after the deeds had been executed, and 
the memorial of the tranfa£rion, fuch as it then fubfifted, 
had been inroiled, the Plaintiff, upon the Defendant's 
requeft, indulgently Ggned an agreement to the follow¬ 
ing effeCt : I, who have this day purchafed an annuity 
of 69/. for 500/., redeemable for 500/. at one month’s 
notice, hereby agree that it may be redeemed by inftal¬ 
ments of 100/. at a time.” 

Shepherd, in fupport of his rule, contended that this 
cafe was fimilar to a cafe of Savtyer v. Bunce, where it 

II 


was 
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was lieid, that a fubfequent tranfadlion muft be memo¬ 
rialized. 

MANfFiELD C. J. The very terms of the paper an. 
fwer this application i for they fpeak of the Plaintiff 
havingJiuscli^fed). refenii^ to this as to a completed 
traxifa^ioa» tberefose it seed not be memorialized. 1 
take it for grantedf that in Sawyer V* Btmae it was found 
to be a part oi the original tranfaftion. 

Rule difcharged (a), 

% 

(a) CAam6reJ, was ablent fitting on a Qiedal commiffimi for the 
trial of certain traitors taken in anns. 


253 


i8ia. 

Booth 


Vm 

Devcb. 


JODDREJL V. ■ ■ Fet. it. 

Defendant’s attorney had obtained, and ferved a confcnt in- 

upon the PlaiiitifPs attorney, a fummons, in order to dorfedonaJudge’a 

... T 1 » j r 1- ■ t fummons binds 

obtaining a Judge s order for changing the venue, upon 

which the Plaintiff’s attorney indorfed his confent, but unlefs the order 

neither party ever attended before the Judge, nor had the 

order been drawn up : after the Defendant’s attorney had thereto. 

obtained all the benefit which he wanted from the order, 

he proceeded in dire£I breach of good faith, as if no fuch 

fummons had been ferved: and upon an application to 

the Court upon this fubjedi, no relief was granted him, 

the Court holding that unlefs the order is regularly 

drawn up and ferved, the confent is of no avail; but 

that the parties may proceed as if no fuch fummons had 

been taken out. 
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Afwit. 


' Grimstoke V. Bell. 


The Court will 
rdieve a party 
itom the term* of 
filing oo biU in 
equity* if the eri- 
dence of an aniVrer 
in equity i« necd^ 
fary to attain the 
juAice of the caie. 


'JPHIS W18 an a£tion of quart in^tdiU Tlie eounfel 
who advifed upon the caufe* finding that in the 
pleadings die Defendant made title to the advowrfoxi at 
appendant to his manor* and feeing reafon to advife him 
to ftate his title* as to an advowfon in grofs*^ directed 
him to more ta put off the trial for the fake of obtaining 
time to amend the pleas* and of difeovering evidence 
of certain fafts material for his defence, for which pur- 
pofe it was expedient that he Ihould file a bill in equity 
for a difeover^: the motion was accordingly made at 
the Tork afllzes* and the event of it was* that the panics 


agreed to refer the caufc by an order of mji prius: but 
the defendant’s eounfel did not advert to the faff that the 


order of nift prius was obtained upon the ufual terms* 
contained in a printed form* of* amongft others* filing no 
bill in equity. The Defendant having afterwards filed 
his bill for a difeovery, found out that he was obnoxious 
to procefs of attachment for a contempt* in confequence 
of which 


Pell Serjt. now moved to amend the order of 
ni/i prius, and rule of Court made in purfuance 
thereof* by ftriking out the words ** and alfo con- 
fenting not to bring any writ of error or file any bill 
in equity.” 

Shepherd Serjt. oppofed this motion in the firll in* 
ftance* upon the ground that it would enable the Dc* 
fendant to get over the enfuing Tork affixes. 


Mams* 
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Maksfi&ld C. Jt If it be neceflary f<» die Defend¬ 
ant to have evidence by the anfver of the Defendant in 
equity, before he can with fafety proceed to trial, the 
trial ought to be poftponed till after the anfwer is put 
in. Neither is tins the fort of bill in equity which the rule 
of Court contemplates, and which means a bill filed to 
poftpone the payment of a debt, or for other purpofes 
of vexatious delay. The Court granted a rule rtiji. 



i8ia. 

Gmusxtnnt 


V. 

Bnx. 


On this day Shepherdt admitting that they could not 
withftand this application, the Court made the 

Rule abfolttte. 


T 


SaWB&IDGE V. CoXWELL. 


Feb, IS. 


^NSLOW Serjt, obtained, on a former day, a rule nifi 
calling upon the PlaintiiFto flicw caufe, why the cofts 


Ifa Plaintiff, for 

the fake of cofts, 
delivers a declara> 


allowed to the PlaintifF fliould not be reftri^ed to the cods tion, and aftcr- 
of the a£tion up to the 24th of October^ the PlaintifF having 
taken out of court 7/. 14/., the fum which the Defendant ant a fum which 
had paid in, and which he had previoufly tendered to the was offered to him 
Plaintiff', on a fummons, on that day, and that the pro* 


thonotary, who had allowed cods up to the time of only up to the 

taking the money out of court, might review his taxa- oftheMain- 

. ** r o iu j r • a .1- 1 tiff’* firft offer, 

tion. Lens Serjt. Ihewed caule againit this rule, upon 

an affidavit of the Plaintiff that on the 2oth Augujl 1811 

he applied to Morton^ bis attorney, to bring an a£fion 

againd the Defendant for the amount of the Plaintiff's 

wages and monies paid for the Defendant's ufe, .imount- 

ing together to 14/. 14/. In the cafes of Zeewn v. 

Cowell^ anUy 2. 203., and Roberts v* Lamberty ibid. 284., it 

was indeed held that if the parties have agreed to take 

a leifer fum than they fued for, or if, upon going on to 

trial they recover no more, they fhall have no cods; but 

. o both 
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Sawbrisgb 

Caswxtt. 
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both thofe cafes have been queftioned in a late decllion 
of Burmejier v« Hikhy 13 551« 

* admitted that if the Plaintiff, in afterwards 
accepting the fmaller fum, had receded from his rights, 
this rule muft be difcharged; but this was a cafe of 
vexation; for the Plaintiff kept out of the way to avoid 
a tender till after the declaration ferved, and the Plain¬ 
tiff's wife, who took the management of all pecuniary 
matters for him, refufed to accept the fum when offered 
her, the only obje£t .of which could be to obtain the 
cofts of the declaration $ for it is pofitivcly fwom that 
no more than 7/. 14/. was ever due. 

Mansfield C. J. The Plaintiff aQlgns no reafoil 
why he ever alkcd for more than 7/. 14/.; if his affidavit 
had ihewn that he demanded more becaufe he had reafon 
to require more, but that he had at length accepted a 
lefs fum rather than purfue the caufe, it might be dif¬ 
ferent ; but the Defendant has pofitively fwom that no 
more than 7/. 14/. was due, and the Plaintiff has not con- 
tradi£bcd him. It is not, however, to be taken as a ge¬ 
neral rule, that bccaufe a man does, pacts causd, or from 
having no hope of getting paid if he recovers more, 
ultimately accept a fmaller fum than he at one time 
claimed, he is therefore to pay the coffs. 

Heath J. The Plaintiff has fwom in fuch a man¬ 
ner as to miflead the Court, fwearing that he inffru£led 
his attorney to bring an a£rion for 14/. 14/., but not 
fwearing he believes it to be due. 


Rule abfolute. 
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1812. 

V .. mf 


Manley, Plaintiff; Tattersall and Wife, 

Deforciants. 


Feb. 12 . 


J ENS Serjt. moved to amend a fine by inferting the Fine amended 
^ word advowfon after the word reftory. It was at 
firfl: apprehended that the word redlory would fuffice; the word redloiy 
but a doubt having arifen as to that point, it was wijQied being thought in¬ 
to infert the word advowfon. The deed declaring the 
ufes of the fine contains the words advowfon, do¬ 
native, &c. 


Pir Curianty 


Be it fo. 
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In the Exchequer- 

an*d V . Benjamin Walsh, Efq. M.P. 

Inn> X4thF<e^. 

Aftockb^er '^HE prifoner Mras trie 4 at the Old Bailey SeiRons, 

held t/ii/ittflry 1812, before C. B. The 

as to the proper fir^ count of the indictment charged him with Healing 
Id^^^ twenty-two Bank of England notes, for the payment of 

ftock for hhn, and each, and of the value of 1000/. each, and one 

received the pro- other for the payment of 200/., the property of 

Sir T^mas Plumer* There were other counts, forae 
cipal initructed , . 

him to purchafe dcfcribing the property to be a bill of exchange for 
exchequer bills to the payntcnt of 22,2co/., and of the value of 22,200/., 

befn^oo*Ute aV* Others defcribiiig it to be a warrant for the payment 

hour on that day* of the like fum and of the like value, the fame being 

the broker lodged propertt' of the faid Sir T. Plumer, and the faid fum 
the money with r r ^ 

his own bankers, of money, for the payment whereof they were made, 
and gave the being due thereon to tlie faid Sir T. Plumery the pro- 

^^*”<Aeck for*' P*^®^or thereof, againd the form of the Hatute, See. 

the amount. On The jury found the prifoner guilty, and that he rc- 

the followng ^y tlraft of Sir 7 *. Plumer wdth a fraudulent defign 

toe pnncipal drew . . j , • r 

a check on his of appropriating a part of its proceeds to his own ufc. 

bankentforalaiger \ queflion was referred for the confideration of the 

toTL*brokcr to Judges,whether, under thi.>finding, and the circumflances 

purchafe exche- of the cafe, the offence amounted to felony. The cir- 

quCT bills. ^ cumdances were, that the prifoner was a dock-broker, 
broker received at ^ ' 

them bank bills for and had for fomc years been employed in that capacity 
the check; with a |,y profecutor. In the month oi July 1811 thepro- 

dbequer^blllsfor^*' focutor communipt^ d to the prifoner that he had pur- 

his principal, and chafed an edatc, and fhould have occafion to fell dock to 

delivered thein to ^ 28tli of September ^ when the purchafe 

the bankers of the * ^ ^ / r , . , 

principal, and with was to be completed; and he confulted the prifoner, 
part of the refidue 

he paid for American dock and foreign coin* which he had previoufly purchafed with 
intention to abfcoild* and paid away the reft in diicharge of otbtf debts of lits own, and 
abfcQDded. Hdd that this was no felony. 


whom 



IN THE FlFTT-fiECONB YeAB OE GEORGE III. 

whom he was in the habit of confulting refpefiing the 
moil advantageous way of invefting his p^operty^ whe¬ 
ther he ihould then fell out, or wait until the period 
when the money was to be paid. The Rocks were at 
that time very low, and the prifoner advifed him to poft- 
pone the fale, which he accordingly did, requefting the 
prifoner to apprize him of fuch i changes as might occur 
in the Rate of die market. In O^oher^ the title not being 
yet completed, he again confulted the prifoner on the 
fame point, who repeated the fame advice, although the 
Rocks had materially rifen in the mean time $ aligning 
as a reafon, that the commi/lioners for liquidating die 
national debt would in November increafe their pur- 
chafes, which circumRance was likely then to have a fa¬ 
vourable effefl on the funds. About th^ 25th of JVo- 
vember the prifoner learning that many perfnns had 
bought largely into the funds, on the fame fpeculation 
on which he had himfelf relied, anticipated a fall, and 
wrote to the profecutor adviling him of this opinion, and 
of the fa£l that the Rocks would Riut on the 3d of 
eembetf in order that the fale might be previoufly made. 
He fhortly after called on the profecutor, and Rated the 
fame thing. The profecutor requeRed him to obtain 
further information, and on the zpth of November re¬ 
queRed the prifoner, if he continued in the fame way of 
thinking, to make any bargain with refpe£l: to the Rode, 
which he thought proper. In confequence of which, the 
price of the Rock having already begun to fall, the pri¬ 
foner on that day contracted for the fale of the Rock, and 
reprefented to the profecutor that it was to be completed 
on the 2d of December^ but no precife day was in truth 
fixed by the purchafer. The profecutor not finding it 
convenient fooner to attend at the hank, completed the 
transfer on the 5 th; but not having inRant occafion for 
the money, he afked the prifoner whether he had toot better 
inveR it in exchequer hills,, which ^e prifoner rccom^ 

mended 


i8I2. 

Rbx 

V. 

Walsh. 
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mended Kim to do. The priibner on that day received 
the whole proceede of the ftock : upon his alleging that it 

^ r 

was too late an hour for the purchafe of exchequer bills on 
that day, he was diredled by the profecutdir to pay it to 
Meflrs. GifiingSi the profecutor’s bankers, to his account. 
The prifoner paid it to Robaris and Co. his own bankers, 
atkd gave Meiirs. Givings a check on Robarts for the 
amount, 2i>500/. On the following day he waited on 
the profecutor, who gave him a check on Gt^ings for 
22,200/., to be invefted an exchequer bills, which were 
to be brought back to the profecutor the fame day, but 
did not accompany the delivery with any expreft ftipu- 
lation that the money (hould be.paid to Gojlings. The 
prifone^, who was in great pecuniary embarralTments, 
had, as it appeared from fome of his letters which were 
intercepted, and were read in evidence, meditated to 
emigrate to America s and in order to raife the means, in* 
tended to have appropriated to his own ufe a large fuin, 
with which he expelled to be intruded about this time 
by a perfon named Oldham^ for the purpofe of purchaHiig 
(lock, and with this view he had on the 2pth of November 
applied to an American broker to procure him American 
(lock, of fuch fort as would be mod ufeful to a perfon 
going to America^ to the value of 10,000/.; and appointed 
to pay for it4>n the 4th or 5th of December ; he had alfo 
.on the 2d of December applied to a dealer in foreign coin 
to procure lum a cOnliderable fum of Portugal gold coin ^ 
but Oldham on tjj^e 3d December gave him only 1500/. to 
be invefted in ftock, inftead of the large fum he cxpefled *, 
that fum therefore being infufficient to pay for the 
American ftock, the prifoner abandoned his defign, and 
he applied the fum in purchaAng ftock for Oldham^ as 
direAed. He received of Gojlings^ on the 5 th of Decemberf 
payment of the check given him by the profecutor, and 
on die fame day^ with part of that money, he purchafed 
^500/* exebequa bills, and widi die reAdue he paid 

for 
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for the American ftock> and difcharged fereral other 
debts of^his own. He lodged the exchequer bills at 
Gg/h'ffg’s for the profeostoi's accounti carried' hiih Goj^ 
lin^i receipt for them^ and told him that he had pur- 
chafed of Meffrs. CouUs ^exchequer bills for the reiidae 
of the amount, but diat Trotter^ a partner in Coutt/s 
bank, who was then abfent from London, had them under 
his own key, and would not return to deUrer them till 
the following Saturday, He reprefented that he had 
repaid into Gojlingo hands, to remain there for the mean 
time, the relidue of the profecutor*8 monqf. He )iad on 
the morning of the 5 th brought with him from the coun¬ 
try where he ufually flept, a portmanteau of linen and 
other neceflaries with which he had provided himfelf 
without the knowledge of his family f and on the fame 
day he purchafed fome ftockings in London, faying he 
was going out of town; and having after thefe tranfac- 
tions taken poffeifion of the foreign gold coin and Ameri¬ 
can fecurities, he fet out for Falmouth in the mul, in 
which he had previoufly fecured a place under a fictitious 
name, intending to embark for Li/bon in a packet, which 
according to the regular conrfe would fail the day aQer his 
arrival, and thence to pafs over to America, He left with 
his clerk a note addrefled to the profecutor, purporting te 
bear date on Saturday the 7th of Decemben^ and Hating that 
the bufmefs could not be finiihed till the following Sfon- 
day ; by the delivery of which note upon the Saturday, he 
hoped to gain more time. The ban^ notes, for Healing 
which this indidment was preferred, were intended to 
be die notes paid to the prifoner by Meflrs. Gejlings in 
difeharge of the profecutor's check on them papble to 
the prifoner for 22,300/., and the bill of exchange, and 
the warrant alfo charged in the indi^ment, were intended 
to be deferiptive of that check. 

The cafe was argued in the Exchequer-chamber before 
eleven Judges, Lawrence J, being abfent, by 

VoL. IV. T 


1811. 


Rbx 

-If. 


Scarlett 
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Rex 


v» 

'WAub. 


ScAriftt fof the prifoner. He a 4 dreflred himfelf lA tbB 
fiift place to the counts on the bill of exchange and the 
warrant for the payment of money» which he contended 
could not be fupported. The ftatute 2 G. 2. e» 25* /• 3* 
enafllSy thajt if any perfon or perfons ilndl fteal any 
bills of exchange, or warrants for the payment of any 
mon^y, &c. bemg the property of any other perfon, they 
(hall be deemed guilty of felony of the fame nature and 
in the fame degree, and with or without beneht of clergy, 
in the fame manner as it would have been if the offender 
had flolen any. odier goods of like value with the money 
due oil fuch bills or warrants, or fecured thereby, and re¬ 
maining unfatisiied/* This ftatute has been confidered 
as extending only to fuch fecurities of the kinds therein 
mentioned as are ^available while in the hands of the per¬ 
fon from whom they were (tolen, for if not then avail¬ 
able, they can neither be faid to be the property of any 
other perfon, nor can any money be faid to be due on 
fuch fecurities as the ftatute requires. But a draft 
drawn by a perfon upon his own banker, cannot be 
deemed an available fecurity, as long as it remains in 
that perfon’s hands; the draft does not conftitute any 
debt between the drawer and the banker, whofe liability 
to the drawer remains ptecifely the fame as before, not 
altered in any refpefl by the draft of the check. ‘ This 
inftrument therefore being of no value in the hands of 
the profecutor, cannot be deferibed, as in this indiflment, 
cither as a bill of exchange or warrant for the payment 
of money, tlie property of the profecutor, and upon which 
tlic fum of money for the payment whereof it was made, 
was due tliereon to him; and if, it cannot, neither 
can it be brought within the meaning of the a£f, as has 
been decided in Phipoe*^ cafe, 2 Eaji, P, C. 599. But 
admitting that it was a fecurity within the intent of the 
and may be deferibed as in the above counts, there 
liaft been no larceny comnutted in refpe^ of the bankei^s 
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check. It was ^en to the prifoner with a Fiew of par- 
chafing exchequer bills to the amount; and fo far from 
its haring been ftcden by him, it was, as to a part, applied 
in all refpefks to the purpofes for which it was delivered, 
for it was carried to the banker upon whom drawn, the 
money was received on account of it, and the check itfelf 
left there, and a part of the proceeds afterwards applied 
to the purchafe of exchequer bills, which were alfo left 
with the fame banker. Unlefs therefore it can be fliewii 
that the prifoner in mifapplying a part of the proceeds of 
this draft, whilft the remainder was applied to its pro- 
pofed obje^, may be deemed guilty of Healing the whole 
draft, the charge of felony has not been proved againft 
him ill this refpeifl. The remaining queilion then, which 
indeed is the principal one, will*turn upon the firit 
count. There are three points to be confidered: lil, 
whether there was a fraudulent taking of thefe bank 
notes: 2dly, whether the notes were the property of the 
profecutor} and lallly, whether it was done without the 
confent of the profecutor. Upon all thefe points the 
cafes are extremely nice, fubtle, and dlfiicult to conllrue 
according to the definitions of larceny given in the books** 
To examine the latter point firft, the text writers upon 
the fubjc£l: of larceny, though they vary fomewhat in 
their definition of the crime, yet all agree in this, that 
there muft be jraudulenta contraEiatio ret aliena anima 
furandi invito domino, Co, PL Cor,, 3 Infi. 107 . 1 Hale, 
504. Brail, lib.'^. c. 32. Glanv, lib, T, r. 17. and 
lib, 10. c. 15. Mirrour, cap. i. f, lo. The difiiculty 
which occurs in fome of the cafes is to diilinguifh the 
ground upon which the taking was held to be invita 
domino. The carrier's cafe, i Hale, ^04. is familiar, 
though it is not eafy to underftand the diHiniHion there 
made, viz. that the taking out a part of the goods from 
the package ihould be deemed a determination of that pof- 
felTion of the carrier which commenced with the owner's 

T % confent. 


18x2. 

Rbx 

VfAlMk 



264 CA&ES IN HILARY TERM 


'x 8 t 2 . 


Rex 


WAim. 


A ^ 

cbttfent) and yet that tlte converfion of die whole package 
by him would not amount to fuch determinatimi. The 
fame obfervation is applicable to the decifion in the millers' 
cafe alfo, i Jtoil. Abr, 73. pi, 16, who ftole part of the 
meal delivered him to grind. But without entering into 
the reafonablenefs of fuch a dillin£lion» it is enough to 
fay that,in this cafe the profecutor parted both with the 
poiTeffion and the propertyt (iiippofing the notes could be 
faid at any time to have been his property^) to the pri- 
foner. But in thofe cafes the owner had transferred the 
poflellion only, for an efpeclal purpofe, and with a 
limited obje£f, and always looked to the goods being re* 
turned. The property therefore Hill remaining in the 
owner unaltered by the change of poflefCon, there was. 
reafon in conilruing the converfion of any part of it to 
be again (I his confent: but the fame reafon does not 
hold where the owner has transferred both the pofielBon 
and the Jus pr9prietaiis alfo, not referving to himfelf any 
expectancy of a return in fpecie of any portion. The 
(latute 21 ff. 8. r. 7., which recites doubts whether it 
were felony at common law, where fervants abfeond 
with caficets, and other jewels, money, goods, and chat¬ 
tels delivered unto them by their mailers, feems to aim 
at fuch a fpecial delivery to the fervant, as would tranf- 
fer a pbiTeilion to him, and not merely a charge, as in 
the ordinary cafes of fheep committed to a ihepherd, or 
plate to a butler i for thofe were never doubted. The 
3 & 4 c. 9. /• 5. recites that it was a praClice 

to hire lodgings with intent to have an opportunity to 
take away, embezzle, or purloin the furniture, and then 
cna£ls, that it (hall be larceny to take away with intent 
to deal, any furniture which by contraCl or agreement 
(hall be let to ufb in fuch lodging. Both thefe ilatutes, 
whether they he confidered as declaratory or enadive^ 
diewat lead, that where a party has received under a 
contrad a fpecial ufe in a property delivered into his 
I own 
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«wii pofleiHon^ there was a doubt whether he could be 
guilty of larceny by aUy converfion of that property to 
his own ufe; but whether or not felony could be com¬ 
mitted where the owner gave to the bailee a fpecial 
right of poiTeffion, retaining the ultimum jus proprietatis, 
yet when the owner has fpontaneoufiy parted with the 
ultimum jus propridatis, it is dear that the thing fo parted 
with cannot be the fubje^ of a larceny by the perfon 
receiving it. Rix v. Nicholfon Jones and Chappely i Eqft, 
jP. C. 66 g, Paris's cafe, ibid. 671. Catherine Cole^ 
man's cafe, ibid. 672. Aiiinforfs cafe, ibid. 673. The 
laft was held to come within the ftatute 33 H. 8. c. i.y 
which makes it an oflFcnce puniihable by imprifonment 
and pillory, falfely and deceitfully to^obtain or get into 
the hands or pofleffion of the offender, any money, 
goods, or other things of any perfon or perfons, by 
colour and means of any falfe token or counterfeit 
letter made in any other man’s name* The diftin£^ion 
therefore is, that although where the prifoner, with the 
confent of the owner, receives the poiTeflion, his fub- 
fequent aft may, under circumflances, be felony, yet 
where he acquires the right of property with confent of 
the owner, no fubfequent application of it by the pri¬ 
foner can conftitute a felony, though it may, if other 
circumflances concur, be an offence within the laft- 
mentioned ftatute,- or within the ftatute of falfe prc. 
tences, 3® ^ 4 * S' which, like the former, 

fpeaks of an intent to cheat and defraud. This is the 
mere cafe, where a man contra€l8 to do a thing which 
is in the courfe of his trade, for a certain -commillion: 
the money paid to him on this contrafl q^eates a debt, 
and nothing but a debt. Suppofmg that the notes had 
been, (which they never were,)the property of the profe- 
cutor, the contrafl was not that the profecutor (hould 
receive back thefe identicifl notes, but fomething in lieu 
of them. If thefe notes ever were the property of the 
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profecator> he might bring trover for ^eiBi and a ten¬ 
der- of other notes or of guineas would be no di^weif 
to the aflfion: if they were not his property, he 
could not bring trover, though he might bring an ac¬ 
tion for money had and received, or for money lent, 
and a* tender of other notes would be an anfwer to 
that a£tion. There is no one cafe of adjudged felony, 
in which if the ammus furandi were abfent, trover would 
not lie, and a converlion be proved, and if there were no 
converfion, then there would be no felony. But in the 
next place, the property in thefe identical notes, never was 
vefted in the profecutor. If a perfon (hould fend a fervant 
with authority to receive notes and to bring them to 
him, it would be different: but it was proved to be no 
part of this contrafi, that the prifoner Ihould receive 
the property at the banker's delk. If he had paid the 
check to RobartSf his own banker, it could not be faid 
that when Robarts received the notes of G^ingss they 
became the profecutor's property i nor when the prifoner 
received the notes of his own banker. There is no pe¬ 
riod then, when the property of the notes could veil in 
the profecutor. t Hale^ 505., after mentioning tlic 
flatute 21 if. 8. c, 7., cites a cafe from Dalton^ e. 102. 
A* the fervant of B. receives the rrats of B.y and 
anirm furandi carries them away, this is not felony at 
common law, bccaufe A. had it by delivery; nor by the 
ffatute, becaufe he had it not from his mailer or mif- 
trefs. \Heath J. It was determined to be no felony in 
a limilar cafe, Rex v. Bazeiy^ 2 P. C. 571., where 
bank-notes were paid into a banker's, by delivery to a 
clerk in the bank, and he put the notes in his pocket; 
for they never were in the poffeflion of the banker, his 
mailer.] This cafe would fupport the propolition, even 
if the prifoner had been a mere fervant of the profe- 
cutor, but in fa£l he was no fervant. Unlefs therefore 
this came within the recent ftatute, as a receipt by the 
II pri- 
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prifoner from another perfon, of notes on account of 
his mailer, it is ho felony. It is true that the jury found 
fraud; but fraud alone will not conllitute felony, even 
the cafe of a falfe meflage or token, which obtained the 
propertyf is no felony. There is no cafe of conftruflive 
felony, in which there is not fome afl of circumvention, 
fraud, or treachery, not merely in the fubfequent appro¬ 
priation, but in the means by which the poflelHon is ob¬ 
tained ; fo that there is a trefpafs, and not a mere deiigii 
to fraudulently take. As in the cafe of the recovery of 
land by a judgment in ejeflment, and taking and felling 
the property on the land, /«rr*s cafe, Kel. 44. So, iu 
taking a horfe by replevin from the (heriff. Le Motf% 
cafe, Kel, 42. Here is no a£t of tlic prifoner, which 
is conducive to getting the poHcihon. The hrll ad¬ 
vice, not to fell, was good, and another perfon of judg¬ 
ment, whom the profecutor confulted, concurred in 
it. He does not recommend hiipfelf as agent to the 
profecutor, nor allege any thing falfc, like Aichlesy 
I Leachy 330., who introduced himfelf to difeount a bill, 
and obtained the .bill by an exprefs ‘ fraudulent allega- 
gation. The advice to inveft the money in exchequer- 
bills was good. If the mere circumilance of mifapply. 
ing a fum received under an implied contrail to apply 
it in the courfe of trade, be fuiheient to conllitute a 
felony, any banker, faflor, or other merchant, who 
ihould find his circumllances declining, and fliould de» 
termine that thereafter he would fpend all the money he 
Ihould receive, would be a felon. [Lord EUenhorougb C. J. 
obferved on the circumilance which appeared, that the 
prifoner came to Lincoln^s-Inn for the purpofe of repeat¬ 
ing his advice, and that he wrote notes to the profecutor 
to that effefl.] That advice, however, was good, there 
was no delulion prafkifed, or at lead no otherwife than 
in impreiling on the profecutor's mind the idea diat 
the prifoner would deal honedly with the proceeds. It 
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would hate been different if he had knowingly given any 
falfe reprefentation of the (late of the markets or the 
circumllances of the funds, when he knew fhey would 
be otherwife. \_Mansfield C. J. obferved that the quef- 
tion whether thefe notes were the property of the pro- 
fecutor, would beget nice queftipns under certain cir« 
cumftances, as if the prifoiier had dropped down dead 
with the notes in his pocket, a court of equity would 
have reftrained his executor from parting with them $ 
or if, after the prifoner had got the notes, the profecu- 
tor had countermanded the authority, whether a court 
of equity would not. have compelled the prifoner to 
give up the notes. It is laying down the propofition 
too widely, to fay that the notes could be in no cafe the 
property of the profecutor.] The old cafes fay money has 
no ear mark, and bank-notes are to that purpofe money. 

Gurney was heard for the profecution, partly on the 
fame day, but principally on a day fubfcquent to the 
term, at Serjeant before ten Judges, Latu^ 
rence and Chainhre Js. being abfent. He recapitulated 
all the circumllances which Ihewed a fraudulent and 
premeditated defign in the prifoner, and contended 
that they conllituted in law a larceny, which is, accord¬ 
ing to // 5 . 3 . ^/. 150., a fraudulent taking of 

the property of another, with an intention of Healing, 
againll tlie will of the owner. There was in this cafe a 
fraudulent taking with intent to Heal, againll the will 
of the owner, lucri caufd* The taking was fraudulent; 
if the prifoner had declared his real purpofe, he never 
would have obtained it. It w'as invito domino^ becaufe 
if he had declared his real purpofe, he never would 
have been permitted to take the notes. It is faid that 
there was no larceny, becaufe the draft on the banker 
Vrat of no value in the drawer’s hands* Pbipods cafe 
^oes not bear out this propofition} for there the note 
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was ready written on pager, and with pen and ink 
^e property of the prifoner, and the drawer executed 
It with the knife at his throat. This cafe is the fame as 
if the profecutor had gone with the prifoner to Going's 
bank, and told them to give the prifoner 22,000/., in 
which cafe the notes clearly would be the profecutor’s 
property. It makes no difference that flock-broking 
was in the courfe of the prifoner’s bufinefs. The cafe 
of Nichd/otty Jonesy and Chappel is not applicable: Cai*/- 
nvright, the profecutor, did engage in the gaming: in 
the Brfl inflance he won, and intended to part with 
the property, and from all controul over it in every 
ihape. Coletnan'i cafe is a cafe of money obtained 
on a falfe pretence, the name of a third perfon being 
introduced. And Aihmfot^% cafe is the fame *, the pri¬ 
foner fent Dale with a letter, with diie£lions to tell 
Dunn that he was fent by Broad to borrow 3/. \ that 
was completely a cafe of falfe pretences. This clafs of 
cafes is materially diflinguifhabie from the prefent cafe. 
The profecutor had not, as is fuppofed, parted with 
ultimum jus preprietatis» If the profecutor had found 
the prifoner dying in the flreet with this money in his 
pocket, he might lawfully have taken it out, if he had 
feen the prifoner paying the notes to De Berdt for 
the American Hock, he might have aflumed them. 
When the banker had parted with the notes to the pri¬ 
foner, they were no longer the banker’s notes, and they 
w'ere not the prifoner’s, becaufe they were delivered to 
him for a fpecial purpofe. 2 P.C» 673* Gould J. 
lays down the rule as clearly fettled, that the poOelTion 
of perlbnal chattels follows the tight of property in 
them i the poflellion of the fervant was the poflelfion of 
the mafter, which could not be devefted by a tortious 
taking from the fervant, and that this rule held in all 
cafes where fervants had not the abfolutc dominion over 
property, but were entrufted with it for a particular 
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purpofe. This, therefore, was the pofleflion of the pro- 
fecutor. The firft receipt by the clerk or fervant in 
the cafes which have been held not to be felony, is law¬ 
ful ; and in Clfarlvmd*B cafe, 2 Ea^. P, C, 689. the dif- 
tin^ion is taken, whether the pofieffion comes to him 
without the prifoner’s having pre-conceived any felonious 
intention; and in al^ the cafes of embezzlement by 
banker’s fervants, it is to be obferved, the poiTeflion was 
obtained without any previous intent of converfion to the 
prifoaer*s own ufe. In the Siik threv^er's cafe, Kefyfigf 
35. it was held felony to fteal filk, in one who came to 
work in the profecutor’s own houfe, and to' whom the 
filk was there delivered. There are other cafes where a 
pofleflion, not of the owner, has been taken to be his 
pofleflion. i *HawL P, C. c. 33. / 13. Even the pof- 
feflion of a thief is in law the podeffion of the owner. 
Afirrrrj’s cafe. 1 8^0.51. That was a cafe before the 
ftatute of 3 and 4 r. 9. f. of robbing 

ready-fumiflied lodgings, and it was held to be no felony, 
becaufe the firft poflefilon of the prifoner was lawful, 
and there Was no intention to fteal when the man took 
the lodgings, and the original pofleifion being lawful and 
with confent of the party, there could be no taking 
afterwards; but if It had appeared clearly that the in¬ 
tention of the party was not to have the benefit of tlie 
lodgings, but to get pofieifion of the goods, it Ihould 
be felony. Hawk, tib, i. c.y^. contains a very 
fenfible obfervation, fhat it brings a contempt upon the 
juftice of the nation, to fuffer its laws to be defeated by 
fuch little contrivances. Kelyngt 81. it was held that 
there was no felony where there was no trefpafs; but 
the cafe in 13 4. is a ftronger cafe, 

where a carrier broke open certain packs, which were 
delivered to him to carry, and it was refolved to be fe¬ 
lony, becauie his fublequent a£k was evidence of the 
^rior feloiuous intent, but Ktlyng thought that the cafe 

of 
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of the lodgings was mnch ftronger than this of the car¬ 
rier. Cfi, PL Cor, 64. Kel, 44., the raifing a hue-and- 
cff m the night, and getdng a conftable to open a houfe, 
and then ftcaling therein, is burglary} and if one 
cheapening a horfe, and trying him, ride 06F with 
him, it is felony. And Kelyng C. J. doubted of th^ 
cafe of a carrier felling the whole of a ton of wine, 
delivered 'him to carry, which in 13 Ed, 4. 9. b,f 
was held to be no felony. It is faid that in the princi¬ 
pal cafe there was no felony, becaufe it never w'as in¬ 
tended that the profecutor ihould have pofleifion of the 
goods again; but a confignor, who never intends to 
have the goods again, may, if they are ftolen from his 
carrier, in an indi£Iment for larceny, lay them to be the 
con(ignor*s own property. W'ynnds cafe, 2 Eqfi, P, C, 
<564., is a ftill ftronger cafe, for the hackney coachman 
has not even a charge of the goods brought into his coach 
by the perfon hiring it:«the goods are legally left in 
his poflTeflion. Cartwright v. Green^ %VeJ, 405. Pof- 
felTioii forms no part whatever of the definition of felony. 
The Defendants demurred to anfwer to a bill in Chan¬ 
cery, becaufe they (hould have accufed themfelves of 
felony, where they had taken guineas fecreted in a 
bureau, which was delivered to them to be repaired, 
the money being there unknown to the owner, and Lord 
Eldon allowed the demurrer, niere is a feries of cafes 
rcfpcfling the acquiring property with the will of the 
owner, in one fenfe, becaufe it is with an underftanding 
that the property is to be employed for one purpofe, and 
it is applied to another. T, Raym. 275. Chiff9p% 
cafe, cheapening goods and running away with''them, 
was held felony, and in the judgment is cited Farris 
cafe, above cited. In that cafe, when the woman put 
the cravats into the prifoneris hands, it depended on him 
whether he (hould ever return them again : if he had 
put down 7/. inilead of 3/., he might bwfully have 
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taken them. All the cafes of* ring-dropping are in point. 
lnPat£h*s cafe> P,C.6^Z»i it was held a felonys and 
the opinions of the diree Judges were founded on this, 
that the pofieflion was obtained by fraud, and the pro¬ 
perty was not altered, for it was the intention of the 
grofecutOT to have it again. Gurney admitted that if the 
profecutor had parted .with the entire property, it was 
not a itealing by the prifoner. a Eaft, P.C* 679. 
Humphrey Moore was indi£Ied for ftealing 20 guineas 
and 4 doubloons, of John Field, The jury were of 
opinion the parties were all confederated for the purpofe 
of obtaining the money,* nine Judges, Lord MansfieldCJ, 
being abfent, thought the money and doubloons were 
delivered as a pledge, not as a loan: Lord Loughbo^ 
rough C.}. and Skynner thought the doubloons 

wese money, and the money lent, and that the profe¬ 
cutor had parted iprith the property. So, John Watfoifi 
cafe, 2 Fajl, P,C.i 680. S.C. 2 Leach^ 730. Other cafes 
are. Parodieds cafe, 2 Eajl, P.C. 565. where a clerk was 
directed by his mafter to fend away a bill by the poft, 
but ftole it and abfeonded; in EaJierXstm 1*166f all 
the Judges, except Lord Camden^ who was abfent, held 
it larceny, on the ground that the pofieflion dill re¬ 
mained with the mafter. That is a ftronger cafe than 
this, for it was not there found that the prifoner ob¬ 
tained the pofieflion with intent to fteal. Cafe of 
Wm, Watfottf 2 Et^, P, C. 562. [Heath J. That 
cafe has been overruled.] The Judges there held that 
there was no felony, becaufe the great feature of a frau¬ 
dulent obtaining with intent to fteal was wanting. But 
in Lavender*^ cafe, aEaJI, P, C. $66,, where a fervant ab- 
fconding with money given him by his mafter, to be car¬ 
ried to another perfon, was held guilty of felony, JPm, 
Watford^ cafe, was held not to be law, for that he was 
commifiioned to merchandize with the money. 
chafed^ cafe, 2 Leaeh 805., is next: the prifoner,who was 
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cafliier to the profecutorS) in the courfe of hiS' ordinary 
bufinefs carried bills to their bankers, and received 
money for them, ani abfconded with it; and it was 
jarged that it was only a breach of truft $ but HeaMl. held 
it a clear felony.^ Cafe of Sharj^efs and Greatorex, 2 E<^, 
P.C., 75. Perfons took lodgings, and ordered goods 
thither, the tradefman’s fenrant brought them and left * 
them, and the prifoner carried them off; it was urged 
to be no felony, for the fenrant of the vendor had wil¬ 
lingly parted with the goods; yet the Judges held it fe- 
lonyj[»'^r even if there had been no prior intent to fteal, 
there was not a fufficient delivery to change the pro¬ 
perty. In Wtikin/s cafe, 2 Eaji, P.C.y the fenrant* 
under a delufion, willingly parted with the goods i it was 
held by GouI 4 J. that the poffelBon of the fer-vant was as 
the poffelTion of the mailer, and that there was not a 
fufficient delivery to change the poffeffion. l^eak 
Pierces Cafe, 2 P.C. 673., the prifoner went to a 
poll-office, pretending to be a mail guard, and obtained 
I'rofn the poll-mailer the bags of letters, and the quef- 
tion was, whether he was guilty of a capital offence 
in Healing out of the pod-office, and not of a mere lar. 
ceny; and all the Judges held him guilty of the capital 
offence, becaufe of the anilice. In Pearls cafe, 2 Eajl, 
P.C., <585., who was indi£led for horfe dealing, com¬ 
mitted in felling a marc he had hired ; feven out of eleven 
Judges thought it a clear felony, two thought it not a 
felony, two doubted whether the datute of falfe tokens 
had not made a difference: as to the quellion whether 
the mode of obtaining the mare, on pretence of going 
to Sutton, would amount to a trefpafs in that cafe, 
Raymond C. J. cited Litt. /. 71. “ If 1 lend to one my 

Iheep to tathe his land, or my oxen to plough the land, 
and he killeth my cattle, 1 may have an a^ion of trei^ 
pafs ag^llhim notwithdanding the lending^*’ ten Judges 
therefore held the offbnee to be a felony. Chitrlwood^t 
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cafe, 2 JSq/l. P.C. 689. orr. Majwr Sei^lis caTe, 2 Eafi. 
P.C.» 691. aec. Another cafe very impmtant in confif 
dering this quefliony is that of Awkles^ 2 Baji* 

675. He was tried for dealing a bill of exchange | the, 
bill was delivered to him to get difcoiinted, in confe- 
quence of his having left his addrefs with the profecutor. 
• The profecutor fufpc^iing the prifbnery defired his fer- 
vant not to lofe fight of him, but the prifoner eluded 
him, and went off with the bill. Two points were 
made, firft, whether the prifoner had a preconcerted 
defign to get the notes into his pofiefiion with andntent 
to deal it; and next, whether the profecutor intended 
to part with the note to the prifoner, without having 
the money paid fird. The jury found the affirmative 
of the firl^ and the negative of the fecond quedion, 
and concluded that tlie prifoner was guilty} and all 
the Judges held the convidlion proper. The profecutor 
in that cafe, indeed, mud have retained, the property of 
the bill, for if the prifoner had taken it with an honed 
intent to difeount it, and had not fucceeded, he mud 
have returned it to the profecutor. « Rex v. Oliver, a 
MS. cafe before Wood B. Northumberland Summer 
ajftzes i%\i. The prifoner was indidted for dealing 
35/., under the following circumdances. The prifoner 
having obtained a quantity of gold, went to a public 
houfe in the neighbourhood of Neivcaftle-upon-Tyne: 
William Smith the profecutor, who was groom to Sir 
James Hall, and who had about him notes belong* 
ing to his madft, to a confiderable amount, happened to 
«nter the room where the prifoner was *, foon afterwards 
the prifoner took an occafion to mdke a difplay of his 
gold, when a converfation refpedling it enfued between 
the prifoner and the profecutor; the profecutor exprefTcd 
a wilh that the prifoner would oblige him by fome gold 
in exchange for notes and filver; the gold was not to 
he purchafed at an advanced pricei but was to be taken 

at 



*75 


IN Tii£ ¥ivty-s£comd Ysab ov GEORGE III. 


at its legal currency. The prifoner ftated that if it 
would be any material accommodation to the profecutor, 
and the profecutor would do him the fame kindnefs on 
a future occafion, he would let him have feme gold, 
in exchange for notes and filver; this was done to a 
fmall amount. The prifoner then obferved that if it 
would be of any material fervice to the profecutor, he 
would procure him a confiderable further quantity of 
gold, if the profecutor would lay down notes to the 
amount: upon this the profecutor paid to the prifoner 
35/. in bank-notes, which the prifoner took up, and went 
out, promifing to return immediately with the gold. 
The prifoner did not return, and the profecutor never 
faw him again till he was apprehended. Upon thefe 
fa£ls being proved, fF'ooJ B, held, that the cafe 
clearly did amount to larceny, if the jury believed the 
intention of the prifoner was to run away with the notes, 
and never to return with the gold; whether the prifoner 
had at the time the animus furandiy was the foie point upon 
which the queftion turned. As to what had been faid' 
with regard to the parting with the property, it h^ in 
truth never been parted with at all. That could only 
be done by contrad, which required the aflent of two 
minds, that here was not the aflent of the mind either 
of the profecutor or of the prifoner \ the profecutor only 
meant to part with his notes in faith of having the 
gold in return, and the prifoner never meant to barter, 
but to deal.” Cafe of R, Monday^ 2 P.C.594. Tlie 

prifoner obtained poflellion of a houfe under an agree¬ 
ment for a leafe of twenty-one years, and (hipped it of 
all the lead. The jury found that he took the houfe 
with intent to (leal, and found him guilty of the charge; 
and he was imphfoiied two years. CampheW^ cafe, 
2 Leachy 642. The prifoner abfeonded jvith a bank¬ 
note, lent to him with a requeft that he would give 
change for it $ this was held to be larceny, but not in a 
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dwelling^houfe, becaufe it was in the pofleffion of the 
perfon; yet there the prifooer was not guilty of any 
fraud in obtaining the pofleiiion. The profecutrix fent 
the note to him; Ihe never ezpe£led to fee the note 
again; it was never to be returned in fpieu^. The two 
cafes of Spears and of jihraphat^ 2 Eaji, P, C, 5<f8 & 9. 
are relevant to this point. Spears was indited for fteal- 
ing 40 bulhels of oats*: he was fent to get a barge load of 
oats, in bulk: he ordered 5 quarters to be put in f^ks, the 
reft in bulk, and ftole that which was in facks. 
\Heath J. That cafe went upon the ground that the 
corn was in the profecutor*s barges, which was the 
fame thing as if it had been in his granary.] The 
other M'as a profecution for dealing €ve quarters of 
oats : the prilbner and another (came in a boat alongfide 
a Dutch vefiel laden with oats, which the prifoner*s 
mader had purchafed, and which were then difeharging, 
and handed in 10 facks to be filled and tied, faying they 
were to go by a country lug boat, and having obtained 
them, he fold them for his own ufe; and it was held a 
felony. It w'as faid, that it was no part of the contra£I 
with the prifoner that he ihould take this check to GoJ^ 
lin>£sy and that he might have taken it to his own banker; 
but the profectuor fwore he expected the prifoner would 
go to GoJling*Sf and he did in fa£k go there with it, and 
it was the natural courfe of things that he Ihould do fo. 
It was faid, that the profecutor meant to credit the pri¬ 
foner witli this f^, and it conftituted him a debtor. 
To a debt, it is necefTary that there fhould be a contra£I; 
to a contraff, the confent of two minds, both willing the 
fame thing, is requifite. It is idle to fay that the profe¬ 
cutor meant to give credit for 22,000/. to one who was 
known not 10 be worth as many hundreds, having recently 
been a bankrupt, and whole former condu£k was known. 
The prifoner was the agent of the profecutor. The notes 
became the profecutofs property at the moment when 
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they were handed over the counter in exchange for the 
check: if fome one had at that moment come in with 
news which occaAoned the houfe to ftop their payments^ 
the prifoner would have had a right to claim thofe notes 
as the property of the profecutor j and to- refufe to re- 
(lore them to the bankers who had the check. It is faid 
there mull be fomething of fraud 'and circumvention to 
convert a voluntary delivery to a larceny, as in Semple*^ 
and Pear\ cafes. There cannot be in any cafe more of 
circumvention pra6tifed than here; the prifoner was not 
to go and merchandize with the money in any way which 
lie thought bell for his employer; if he had employed it 
even for an honed: purpofe, being a different purpofe 
from that for which he received it, he w^uld have been 
guilty of a converAon. It is afeed w'Here the trefpafs is 
in this cafe. The only difficulty is, of proving that the 
prllbner took the notes with an intent to convert them 
to. his own ufe; but when that is proved by the fubfe- 
quent converAon, the trefpafs is clear. As to the counts 
laid on the draft, as to which it is argued that it could 
Mot be larceny to take it, becaufe the intent of the ffatute 
2 G, 2. c. 25. was to make dealing a draft a felony only 
where it was in the cudody of others than the drawer, 
the anfwer is, that in many cafes the purview of a datute 
has reached beyond the apparent intent of the datute. 
Thus the datutes of forging wills, 2 G. 2. c. 25. and 
31 G. 2. c. 10./. 34. were meant to protedt heirs at law 
againd forged wills; yet the forgtqg the will of a perfon 
living, with intent to defraud^ is held to be within thofe 
a£is. Here the jury have found that the prifoner took 
the money with intent to deal it, wliich fuAices, This 
is no extenAon.of the law of larceny, as it is recognized 
by the Fletay Bra^lon, the Mirrour^ and Lord Coke. The 
Fleta and BraBon have the word fraudulently, the 
Mirrour tlie word treacherouAy. Lord Coke ufes the 
word fraudulent. Here it is found tliat the taking w'as 
Vox.. IV. U fraudu- 


1812. 


Rex 


V. 

Walsh. 



CASES IN HILARY TERM 


278 


1812. 


Kjkx 


V. 

Walsh. 


fraudulent, and all the authorities fliew that property i® 
taken invito {Jomino, where ir is taken with an intent of 
the owner that it fliould be applied to a different purpofe 
from that to winch the taker applies it, as is the cafe 
hero. 2 P, C 652 . puts the law well. Firft, 

that where notwithilanding a delivery by the owner in 
fa£t, thf( legil pofreflion remains exelulively in him, 
larceny may he committed, exactly the fame as if no fuch 
delivery had been maile. Secondly, that where, by the 
delivery, a fpecial property, and confequenily a legal 
poiTeiTion, apart from any felonious intent, would be 
transferred, there, if it be found that fuui delivery were 
fraudulently procured with a felonious intent to convert 
the property fg acquiied; then alfo lire taking amounts 
to larceny. So in 2 P. C. 554. AVi/? cites from the MSS. 
of Cbapplel.f “ though the poiloflion be delivered by 
the owner for a particular purpofe, yet if it be obtained 
by any fraud, it amounts to a tortious taking, in the fatne 
degree as if the party had taken it without anv delivery 
from the owner; though other wife, if the delivery be 
obtained on a truft without fraud." 


Scarleity in reply, fupported the points he had made, 
I ft, That no fraud had been pradlifcd by the prifoner in 
obtaining the property. 2dly, That the property of iljc 
bank notes never was in the profecutor. 3dly, That if 
it ever was in him, he had parted with the property both 
of the notes and of the draft, on a trull; and never in¬ 
tended either of them Ihould be returned. All the cir- 
cumftanccs of fraud on which fo much ftrefs has been 
laid are mere indications of tlie animus furandi: fuch are 
the contraft for the American (lock, the prifoner’s taking 
his place in the mail, his buying ftockings, and providing 
linen and foreign coin. But thefe were no part of any 
fraud praclifed on the profecutor to induce him to part 
with the poflellion. They were unknown to him. And 
i it 
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it is obfervable, that when the (lock was fold, all the 
proceeds went into the hands of the profecutor. Here 
then is a paufe in this tranfaftion. The property is 
then in the hands of the profecutor. There was hitherto 
no felony. TI)e felony, if any, was in getting it back 
again. But the profecutor ftated, that he knety not but 
that the propofition for purchafing exchequer bills might 
very probably have firft come from himfclf, and on that 
day the profecutor entrufts the prifoner with the money, 
to leave at the profecutor’s bankers, and defircs him to 
call and receive a check for it the next day. It does 
not appear that he ever afked the profecutor whether 
he fliould lay it out in exchequer bills. It does not 
appear that on the 5th oi December^ when the prifoner 
came to the profecutor’s chambers, he urged him to buy 
exchequer bills, or pra£fifed any fmudulenta confreefath^ 
and the jury have not Here found a covinous obtaining. 
Next i the notes never were the profecutor’s ; it is fup- 
pofed that they became his at the moment when they 
were put into the hands of the prifoner. This wholly 
militates with Bazelef^ cafe. He, being a banker’s clerk, 
had a fum paid him for his mafter ; one of the bills, in> 
ftead of putting it into the till, he put into his own 
pocket. There the jury in efFe£f, though not in terms> 
found a fraudulent intent, in finding him guilty. But 
there the Court held that the property of the bill never 
vefted in the matter: fo here the property of thefe notes 
never vetted in the profecutor, although this check, which 
was payable to the prifoner or bearer, w^as given for a 
particular purpofe, the moment it was put into the pri- 
foner’s hands, it became a matter of indifference, fo long 
as the proceeds (hould be applied to that purpofe, who 
had the check; it was no part of the contraft that the 
prifoner (hould go to receive the notes or turn the check 
into money. No authority is cited to (hew that an 
aflion of trefpafs lies on diis finding. It might be, as it 
was faid, important to confider whether if the prifoner 
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had dropped down dead with thid money about him^ i 
court of equity would preferve this property for the 
- profecutor. Suppofmg that any body of creditors were 
now lying in wait to become acceflaries after the fa£l, 
and to divide this property, doubtlcfs a court of 
equity would interfere. But that very interference 
would edabliili this point for the prifoncr. A court 
of equity might interfere on cither one of thefe two 
grounds, ift, to enforce a fpecific performance of the 
contract to purcliafe thefe exchequer bills; 2dly, tliat 
it is a cafe of truH; and that the alTignces might 
be told, that they Hiall not take the property without 
executing the truft •, but both of thefe grounds reft 
oil the very foundation that the legal property is in 
the truftee, and all' that this Court has to do with, is 
to he fatisfied that there is no cafe where a fraud be¬ 
tween a que trujl and a truftcc has been held to 
amount to a felony. The reafon why the forgery of 
the w’ill of a living perfon is felony, is becaufe it is 
within the words of the flatutc; but this cafe is not 
within the wordspf the ftat. 2 G. 2. c, 25. f. 3. Suppofr 
a ftrangcr wrongfully tleftroys a check prepared for ufe, 
the drawer lofes noiliing ; lie lias the fame credit on 
his banker as before. Larceny mull be complete by 
the taking, and what is afterwards done with the thing 
ftolen lignifies not. Not fo if the ftranger takes a 
bill of exchange and deftroys it *, for though a£ls of par¬ 
liament give modes of replacing it, if deftroyed, yet the 
tort deftroys a valuable property, it takes from the owner 
that which w'ould enforce a payment from another, 
which a check will not do. But further, there is no 
mifapplication of the check, therefore no theft of it. 
The theft, if any, is of the notes received for the check. 
Arid it is inconfiftcnt to fay the prifoncr ftole the check, 
when he applied it, as it was his duty to apply it, viz. 
to receive the money on it: therefore there was no ftcal- 
ing of the check. 


As 
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As to the cafes cited, it might be diilicult to reconcile 
all of them to the original definition of felony, which 
certainly was, of o' taking without the knowledge of 
the owner ; but means being invented to take them with 
the knowledge and will of the owner, the Courts held 
that to be within the definition. One clafs of c;ifes is, 
where an owner delivers up the manual polTeflion of 
goods, but retains the legal polleflion, becaufe he re¬ 
tains the property : Such are the Silk-throivjler^s cafe, 
j 4 tckle*s and CampbcIPs cafes, though the laft may feem 
in fome meafure to clafh with Colemat^s cafe. In Camp~ 
beWs cafe there was no confent that the prifoner fhould 
have the note firft, and give the change afterwards; he 
obtained it from the fervant, whofe poflcfllon was the 
miftrefles* pofleflion, without the miftrefles* confent, 
for the fervant was not dire£led to part with it, but on 
receiving the change. So, in Oliver^s cafe the contract 
was incomplete, the profecutor putting down the money, 
Oliver takes it up, even w'ithout confent, which was 
clearly a trefpafs. Another clafs of cafes is that, where 
the owner parrs with the legal pofleflion by delivery, 
but retains the property and the polTeflion in himfelf, 
yet gives a polTeflion to the other as againll ftr.'ingers, 
as where a man gives a chattel to a friend to keep, 
which is a mere charge or bailment. Some cafes fay 
that in fuch cafe there can be no felony, (by the truf- 
tee) becaufe it is a trull. Glafivil, lib. lo. c. 13., or 
loans, mentioning the cafe of a man who lends to r 
friend for a fpecific purpCfe, who keeps the thing be¬ 
yond the time, or applies it to another purpofe, fays 
M furto omnimodh excufatur. The modern cafes go not 
quite that length, but they approach to the principle, 
and therefore are the rather to be adhered to. Such 
is the carrier's cafe, Kel, 81. It may, perhaps, be re¬ 
conciled upon the principle that the polTeflion of a per- 
(onal chattel follows the property, and that where he 
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violates that truft, it may be confulered as a new taking* 

6 Carpenter's cafe, 6 Co. 290., it is held that if lcg*l 
polTclGon be given by the party, no fubfequent abufe 
will make the atSl a trefpan> ab initio ; but only from the 
time of exceeding. So if the carrier breaks the parcel* 
he commits felony, becaufe the breaking adlually makes 
a new taking, and commences a new pofleflion *, but if 
he merely detains the goods, it may be a continuation 
of the fame pofleflion. This appears more plaufible 
than the rcafon aflfigncd in Ke/yngy tjiat it is evidence 
of an original felonious intent j for he might with a 
truly innocent intention, detain the goods a year, and 
yet commence a felony at the end of it. The third 
clafs of cafes is that, where the owner gives a pofleflion 
not only as againil llrangcrs, but an ufufrucluary pof- 
fclhon, againft himfclf, he ftill retaining the property. 
Such are the cafes of hired lodgings. Raven's cafe, 
Kt'L 24. and 81., it was held no felony ; yet Kclyng C.J, 
doubted afterwards, but he docs not at hill fay it is 
fekmy, but that it is deferving of confidcration ; and this 
cafe is lefs flrong than the carrier’s cafe. Mears's cafe. 
Ska. $0 y (ftealing from a hired lodging,) was .argued 
by Skou’cr and Noriheyy and the Judges thought it a 
cafe of doubt, but held that it was no felony. Pollcx’^ 
fen C.J. held it was a felony, becaufe the flicriflF might 
take the goods under a writ of feri facias againft the 
landlord : but that reafon is not law j \Jjayley J. acc,"] 
and the pregnant inference is, that if the fherilF could 
not take them, it could be no felony. In the filk 
throwfter’s cafe the taking was in the matter’s houfe ; 
but if tlic owner of cloth delivers it out to a tailor, to 
make up, and he fteals it, that is no felony. Numerous 
a£ts have palled to inflict a particular punifli.ment on the 
tnifdcmeanor, (it not being a felony,) where a weaver 
or other manufa£lurer embezzles wool, cotton, or other 
materials dealt oOt to hipi to be carried to his home, 

and 
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and to be there worked up y but none of thofe cafes was 
ever held to be a felony. In the cafe of Cartwright v. 
Greerti Lord Eldtn went on the very ground that the 
guineas werp never meant to be delivered with the draw¬ 
ers, nor to be parted with. The lafl clafs of cafes is 
that, where the property as well as the pofieflion has been 
patted with by the proprietor, and no one cafe has ever 
been reported, where the mifapplication of things fo cir* 
cumftaiiccd has been held felony. Such arc Nic/rJ/on'^ 
cafe, Catherine Colemat{% cafe, and others, cited before, 
and in every one of thofe cafes the jury found there was 
a receiving with a fraudulent defign, yet it was held 
no felony. This cafe is exactly analogous. Ingenioufly 
is put the cafe of coiifignor and confignec, where goods 
arc given to a carrier, yet if they arc lloh'u in the cuf- 
tody of the carrier, tliey may in an inditfment be laid 
to be the goods of the confignor, but tlie terms of the 
cafe arc againll the argument; for if the goods are de¬ 
livered to the carrier, at the rilk of the confignec, the 
conlignor looks only for an equivalent, not to have the 
goods back *, and then they cannot be laid to be the 
confignor’s goods; if indeed they are fent at the rilk of 
the confignor, they are ftill in the pofleffion of the con- 
fignor, although in the charge of the carrier. All the 
cafes of ring-dropping are cafes wlicre the property has 
been dedivered only as a pledge, and has been run 
away with alio intuitu^ and where there has been no 
delivery therefore of the pofl'cflion. The cafes next to 
be confidcred are thofe of coiiftruflive felony. Pcar*$ 
cafe. Pear follcits the horfe, and procures it to be 
delivered to him. That cafe, and l.kev/Ifo Seinp/e's 
cafe, 2 Plq/lt P.C. 691., difler materially from the 
principal cafe in this, that ,the owners never meant 
to part with the property. This cafe differs not 
from the cafe where a man buys goods, and never in¬ 
tends to pay fur them. In the numerous cafes which 
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dally occur, where a perfon at the verge of bankruptcy 
goes on buying goods, it muil be prefumed that he never 
intends to pay for them j for he knows he never can. 
Yet this will not conllitute felony. So, a tradefman in 
the country remits a bill to a fa£lor here, to procure 
him goods, who negotiates it for his own benefit, tliat is 
no felony. If the prifoncr had Amply faid to the profe- 
cutor, my banker has given me too great credit, and I 
cannot get him to pay my check till Wednefdayy would 
that be felony ? Y et in that cafe it would have been 
equally a defign to receive the money fraudulently, and 
apply it to his own ufe. In Chijfor^^ cafe, a leading cafe 
of a numerous clafs; the fccond rcafon given is, that the 
contrail was not perfe£lcd. Here ihc contrail; was per¬ 
fected. It was thciefoi'e no felony. 

Cur, adv, vult. 


No judgment w'as ever publicly pronounced in this 
cafe, \)ut the prifoner was liberated. In the fame year 
an act was pafTed, 52 G. 3. c.6^, making it felony in 
brokers, bankers, and others, to embezzle fecurities dc- 
pofitecl with them for fafe cullody, or for any fpecial 
purpofe, in violation of good faith, and contrary to the 
fpecial purpofe for W'hich they were depofited. 
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ARGUED AND DETERMINED 

IN TUE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

Eafter Terra, 

|n the Fifty-feconcl Year of the Reign of George HI. 


CoTTERiLL V. Cuff and Others. 

'^‘'HE Plaintiff declared that in confideralion that he 
the Plaintiff, at the requeft of the Defendants, bar¬ 
gained for and agreed to buy from the Defendants a 
certain quantity, to wit, 259 bales of bacon, then in the 
polfeflion of the Defendants, at a certain rate or price, 
to wit, the rate or price of ,72 ihillings per hundred 
weiglit, to be paid to them by the Plaintiff in manner 
then and there agreed upon between them, (that is to 
fay,) by approved bills at two months, in 14 days from 
that time, the Defendants promifed the Plaintiff that the 
hacon was prime bacon} and although the Plaintiff 
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afterwards did fo buy, receive, and pay for tlie fame 
bacon, yet the D^endants, not regarding their promife, 
deceived and defrauded him in this, to wit, that a great 
part, to wit, 159 bales of the bacon was not prime 
bacon, but on the contrary thereof, was of very bad and 
inferior quality, and wholly unmerchantable and unpro¬ 
fitable to the Plaintiff. There were other counts flating 
the mode of payment m dift'erent ways, but all founded 
on an allegation that the Defendants promifed that the 
bacon was of a good quality, and alleged a breach in the 
badnefs of the quality. Upon the trial of the caufe at 
the Loudon fittings after///V<7ry term 1812, before 
jield C. J., the evidence was, that the bacon in queftion 
was fold with other bacon under tlic following invoice: 
Leudeu, 3rft 1811. Sold for Wefirs. Ci/^, Did- 
infon^ and Co, to Mr. F.dinuud C-.fterlU fen., 229 bales 
prime finged bacon, [Siuiui't't/uiu,) -jis. 2 co do. do. do. 
do., yar. per C'.vt. pr.y ihie per approved bills, 

at 2 month'^, in 14 dayj t;-! :n this t ine. An average 
for taint and fliort weight on U 'and an average 
for fhort weight only on Sjr.^/.'gtui.iu’s. 125 JVadtSt 
hqre, yj do., Activet 259 Sirati^enuifi'^y here. Ruhd. 
iLlih. The delivery of ilic goods, p.iymcut, and defect 
of quality being proved, the jury iouiul a verdidl for the 
FlaintifF, w'hich 


Vaughan Serjt. now^ moved to fot afidc, upon the 
alleged ground of a variance botween the declaration 
and the contrail: proved ; for the contraif, he faid, w-as 
for prime finged bacon, of Straugeman’s manufailure, at 
72/., and the Plaintiff had only feleiled the ingredient 
of its being prime, and had left the rcfidue of the con- 
trait unnoticed. He Ivad alfo feparated this part of the 
contra£^, which was entire, from that part which related 
to the contra^ for 200 bales of JV'adds manufadure, at 
•jottf and from the diftiniilo»> made, that there was no 

average 
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average for taint in Strangeman*s bacon, but that there 
was on It was alfo an eflential ingredient that 

the bacon was to be finged, not fcaldccl, and that it was 
to be Stra/tgetnnfi^s manufaclure, not that of any other 
perfon. He alfo complained of excefs of damages, 
upon which point the Court differed from him in 
opinion. 


1812. 

COTTERII.t 

v. 

CUFff. 


Mansfield C. J. The only point the PlaintirFdifputcs 
with the Defendant is, that the bacon is not prime 
bacon ; and therefore it is enough for him to aver the 
contrail for bacon poifefling that quality. If there were 
20 other qualifications annexed to the contrail, would 
it be neceflary to flate them all ? 


Chambre J. The Plaintiff mud date all that relates 
to the point of which he complains ; beyond that he 
needs not gO- There is no complaint ^f failure in any 
other particular. Pie does not complain that the bacon 
is not of Strangeman*^ manufacture, or that it is not 
finged ; it is fuflicicnt to date (o much of the contraCf, 
as fhews the particular promife,* for the breach whereof 
he complains. Is it neceffary to fet out the whole of a 
deed, if it relates -not to the matter in iffue ? 

The Court refufed the rule. 



a88 


CASES IN EASTER TERM 


i8i2. 


. April iS. 


Wilson v, Vysar. 


A bill of ex« 
change vrritten 
on a wrong fiampy 
u no payment* 
although the pai^ 
ties would have 
paid it if prefented 
ia due time* 


jpmS was an a£lion for 

tried at the London fittings after Hilary term before 
Mansfield C. J., when verdift was found for the Plain¬ 
tiff, referving the point which arofe under the following 
circumftances. The defence was payment. A bill 
drawn by Hall on Bettridge^ and accepted by him, was 
given for the goods, and indorfed over by the Defend¬ 
ant to the Plaintiff: it was not prefented for payment 
when due ; the acceptor became unable to pay it; and 
in confequence of the laches, payment was refufed by 
the drawer and the Defendant. To rebut this defence 
the Plaintiff proved that the bill was drawn on a ffamp 
of inferior value, and therefore could not be given in 
evidence. In ai^wer to this argument, it was fworn, 
that if it had been prefented at the time of maturity, it 
w'ould have been paid, notwithflanding the defe£l: of 
flamp, and that a clerk of the acceptor had received 
exprefs orders from his mafler to pay it, and had fuf- 
ficient affets in his hands at that time for the purpofe. 
Therefore this piece of paper, though it could not he 
called a bill, nor could be produced in evidence as fuch, 
would have been value equivalent to the goods, if there 
had not been laches. 


goods fold and delivered^ 


Shepherd Serjt. on this ground now moved for a new 
trial; but the Court held they could in no light confide;: 
it as payment, and refufed the rule. 
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, Doe on Demife of Messiter v. Dyneley. 

J^EST Serjt. appllscl on behalf of the Defendant^ that 
the writ of execution in this cafe might be flayed 
until four days after the Plaintiff Ihould have chofen to 
tax his coils, upon the ground that the Defendant 
■wiflied to bring a writ of error, and had obtained the 
allowance of error; but that the Plaintiff not having 
chofen to tax his colls, without which ilie amount of 
the penalty of the recognizance of the bail in error could 
nolbe fixed, it did not operate as a fitperfedeas. It was 
faid in Betts d. Robfon v. Egertotif Barnesy 212 , that the 
Court would interfere in this manner. 


April %o» 

If the Plaintiff, ' 
after obtaining a 
verdidl in ejedl- 
ment, fues out a 
writ of habere 
facias prffe£ionein 
without waiting to 
tax his colls, the 
Defendant’s writ 
of error will not 
operate as a fuper- 
fedeas. 


The Csurt held, that if the Plaintiff chofe to ■waive the 
taxation of his cods, and proceed for the poifellion only, 
it was competent for him fo to do, althougli in that cafe 
the allowance of error was no fuperfedeas ; and inftanced 
the cafe of a perfen who, having recovered in the King’s 
Bench a verdldl for 2000/., and forefeeing that error 
would be brought for delay, waived his colls and took 
the Defendant in execution; -and the Court held that it 
was all regular, and that the writ of error was in that 
cafe no fuperfedeas. 


little refufed. 



CASES IN EASTER TERM 


1812. 


April tx, 

’ The Plaintiff 
having paid a pre¬ 
mium on an il!e- • 
gal bet made with 
the Defendant 
on a future evcnt» 
before the riik was 
determined, 
claimed to be 
allowed to prove 
as a debt under 
the commiffiun 
of bankrupt 
which had after¬ 
wards iffued 
againfl the De¬ 
fendant, the 
amount of the 
premiums, but 
was rt’fufed by the 
comminioners. 

The comminiou 
being afterwards 
fiipcrfeded, the 
Plaintiff after the 
rifle deteritiined 
fued the bankrupt 
to recover back 
the premiums 
w'ilhout further 
notice: held 
that the claim 
made upon the 
aflignees was 
fufheient notice to 
the Defendant of 
the Plaintiff’s in¬ 
tention to rcTcind 
the illegal contradl. 


Busk v. Walsh and Another, 

'"J|^''HIS was an aflion for money had and received, 
brought to recover back the fum of 378/., being 
the amouj'.t of die premiums which the Plaintiff had 
paid to the Defendants upon fovcral inllruments called 
“ peace or war policies,” whereby the Dofemlaiits 
undertook to pay the Pi.ilnciiT the fums fubferibed by 
them, in cafe prelim!navies <'f peace were net figncd 
between Great Britain and I rnfice on or before certain 
days therein namcil. 'riie ill of tliefc wagers, as 

well as the rigl.i toreh ind them before tlic time arrived 
which was to deterinirie the rilk, being admitted, as 
fettled by the aiiLljOiifv of Auhert v. IVnljl}^ 3. 277. 
the only qucllion in U.U cafe was, whether tlierc had 
been a fufficient renuo.ci.ition of tlie contract by the 
Plaintiff under il'.c following cirrurnilanccs. Walfh and 
Nijhit were partners, and after tlie fubfeription of the 
policies committed an aft of bankruptcy, a commifiion 
was fued out, they were d.cclarod bankrupts, and many 
of the creditors proceeded to prove their tlcbrs under 
the commiffiou. Amonglt otheis, the Philnliu's, by their 
folicitor applied to prove as a debt the fums tlioy had 
paid as premiums on thefe policlcb j but th*e commif- 
fioners being of opinion tliat tlufe iums ere p..id on 
an illegal confideratlon, and couid not be recovered 
back, rejected the pi oof. The Pl.iintill had not in 
exprefs terms made any declar.ition to the Dcfcmhr.its 
of his intention to refeind the policior.. 'I'he comniii'lum 
was foon afterwards fuperfeded by confent of die cre¬ 
ditors. The jury, upon the trial of tlic caufe at GuthB 
hallf before Mansfield C. J., at the fittings after MichacB 
mas term 1811, found a verdifi for the Plaintiff. « 


Lens 
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Lens Scrjt. in Hilary term laft had obtained a rule nifi 
to fet afide this verdict and enter a nonfuit, upon the 
ground that there was no proof that the contra£t had 
been refcinded before the determination of the event 
infured. 

Shepherd and MarJJiall Serjts. In this term (hewed 
caufe, and contended that the claim made before the 
commifiioners to receive back the premiums was the 
mod open, public, and notorious renunciation of the 
contra£f that could have been made. The rights of the 
bankrupt were at that time all wjII vefted in the com- 
milTioners, therefore it would have been idle to have 
then notified to the Defendants tlie renunciation of the 
contradl, fince they Ijad no difpofing power over the 
edate. The aft of the commifiioners in rejefting his 
claim was immaterial; if they had allowed it, which 
they would have certainly done could they then have 
forefeen the decifion of this Court in the cafe of Waljh 
V. Ntjbit, that aft of third perfons could not have made 
any difference. It is clear that an aftion brought would 
have fufliciently refcinded the contraft, and pending the 
comnnfiion which had regularly iffued, a claim to prove 
under it was equivalent to an aftion. 

Lens and Beji Serjts. contrh. The commifiioners 
having refufed the application, the matter remained in 
the fame date as it was in before the application made. 
It was made, indeed, only with a view of hedging, as 
the Defendants were then unable to pay, and this 
aftion, which, if brought in time, would have refcinded 
the contraft, was not brought till after the renunciation 
made. 

Mansfield C. J. 1 never could underdand where 
was the goo4 fenfe of altering the law from that which 

it 


i8i2. 


Busk 

*i>. 

Walsh. 
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1812. 

Busk 

•o. 

Walsik 


it cettaioly before was, that if perfons entered into an 
illegal contra£t, they Were not to have the aid of the 
law to help them out of their difficulties, but mult be 
left to get out of them as well as they could; but the 
law is now changed, fo that if a man declares his dif- 
fent from an illegal wager before the event happens, 
even if it is the very day before the event happens (/?), 

he 


(/*) whether this infer¬ 

ence from the cafes decided be 
not ibmewhat larger than they 
warrant: perhaps the line may 
bet that fo long as the riiks re¬ 
mains unalteredt (not fo long as 
the event has not happenedt) 
the contrail ma^ be rclcinded: 
in fome cafes every hour's lapfe 
of time varies the rilkt in others 
the rilk remains unaltered for a 
long timct fo foon as a 

itite lottery is created by ail of 
parliamentf an illegal wager may 
be laid that a particular ticket 
will be drawn a prize; tlicre are 
tiiree months before the draw'ing: 
on the laft dav before the draw- 

m 

ingt the chance that that number 
will be drawn a prize* remains 
precifcly the fame as before. 
An illegal w'ager is made* that 
the Emperor of France^ aged 47* 
will not live ten years: at the 
end of nine years* eleven months* 
and twenty-nine days he is alive* 
and the event is not then yet 
determined; but the value of the 
riik is very greatly altered; the 
value of the probability that he 
will attain that age* is* at the 
time of making the wager* (af- 
fuming that emperors live as long 
as French annuitants in general*) 
only 8a6., or little more than 
four-6ftha of certainty ; at the 
end of June years eleven months 
and twenty-nine days, it is 


more than 999<» or more than 
a thoufand to one. So* on events 
which requires much fpace and 
time to eifeA them: as a bet 
that a French army lhall march 
into Delhi within three years: 
if jio French expedition leaves 
’Europe within two years and 
eleven months* it is morally im- 
poilible that the conqueft can 
take place within the time; yet 
the event has not happened. If 
a locus pticniteniid' is allowed in 
fuwh cafes* and the cnntra( 5 l may 
be determined at any time be¬ 
fore the event has expired, in- 
ftead of reprelTnig the fpirit of 
gaming* it gives the fraudulent 
gambler an opportunity of know'- 
ing* in all cafes* ^with moral 
certainty what the event will 
be* before he makes his final 
clctfiion whether to draw his bet 
or proceed with it. In the cafe 
of Ault rt V. Waljhf it was not 
adverted to by the counfel on 
cither fide* that the rilk did not 
remain unaltered ; but in truth* 
as the making of peace is a 
work of time* being ufually 
preceded by the million of em- 
balladors* and various other di¬ 
plomatic forms* it could not be 
laid upon the lift day before the 
expiration of the wager* if no em- 
balTadors had then met* that the 
chance then remained uiultered 
of Uic preliminaries of peace being 

ligned 
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lie may recorer back the money he has 'paid. In this 
cafe, I think the Plaintiff did tell his intention of re- 
fcinding the contradi to the Defendant himfelf, when he 
told it to the commiflioners. To whom did he apply ? 
Xo the commilhoners, who were truftees for the credit 
tors at large, and after that truft performed, they^were 
truftees of the furplus for the bankrupt. I think there¬ 
fore that the notice given to them fufficiently declared 
to the bankrupt that the Plaintiff reminded the con- 
tradf. 

Heath and Chambre Js. coincided in opinion that 
the contradl was refeinded. 

figned on the morrow. If the all change^i it is difficulty to 
party who pays money upon an ailign a reafon for the diftinc- 
lUcgal wager may recover it back tion why he may not alfo recover 
after the relative condition' and it back after the event is abfo* 
chance of the two parties is at lately determined. 



Aubert V. Walsh and Another- 


April %i. 


was an aflion for money had and received, 
**■ brought to recover back the premiums paid upon 
policies fimilar to thofe in the laft cafe. The Defend¬ 
ants gave notice of fet-off, and proved on the trial nu¬ 
merous checks drawn by the Defendants on their 
bankers, and delivered to the Plaintiff, to whom the 
bankers had paid them. It appeared there had been 
tranfa£lions as between thefe parties to a very large 
amount. The Plaintiff objeaed that it was neceffary to 
Ihew on what confideration, or for what purpofe, thefe 
checks were delivered, in order to apply them to this 
fet-off} and that they did not prove any payment, with¬ 
out evidence of the circumftances under which they 
V0L.IV. X were 


Proof of the de« 
livery and pay¬ 
ment of a check 
to the Plaintiff is 
not fufficient evi¬ 
dence of a debt in 
order to fupport a 
fet-off, unlefs it be 
fhewn upon what 
confideration, and 
under what cir- 
cumfiances, the 
check was given. 
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i8I2. 

AitbeAt 

<v 

WAZBft. 


Were given. A verdi£t p^tlTed fot the PhintifF» fthd a 
rule njfi had, ttt the laft term, been (obtained td fdt it 
afide. 

Shipberd and Serjts. ivould no# haVe fup{)orted 
the rple, but the Court interpofed. 


Mansfield C. J. I am fure I remember a cafe be¬ 
fore Lord Man^ld C. J. in which a check given was 
produced as evidence of a debt, and his Lordihip held 
that that alone was not fufHcient. 


Chambre j. All our accounts, would he in inex¬ 
tricable confulion if fuch evidence were allowed. 

< 

Rule difchaiged. 


Lens and Marjhall Seijts. contrit. 


jfyrU as. Driver, on the Demife of Berry, Thompson 

and Another. 


A feiMc covert, was ao eje£kment, brought to recover a copy- 

who liirrenders cottage and eleven acres of land, in the pariih 

previoSy of Bamby-on-ihe-MetrJk, in the county of T ?ri. The 

to be examined Plaintiff claimed as the nephew and devifee of Mary 

Thompfon^ deceafed j the Defendant was the heir at law 

theftewJtfdof the of Jpfeph Thompfon^ her hnfband. Upon tlie trial of 

*'****“’• this caufe, at the Tork fummer aflizes 1811, before 

cu^ fte^my Chambre J., the evidence was, that “ at a court held 

befeparately exa- on the dtli day ol December 1806, it was found that 

mined before two 

cuftomary tenants. ^ . ... j. .. 

If a copyhold be figttndered to ftteh ufea aa a feme covert M, by wdl or codicil, 

appoint, a ^per puiporting to be a will, though made by her, living her hulband, it a 
good execution. 

Jo/eph 
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Jofeph Thompfon and Mary his wife, (ftie the faid Mary 
being hril examined before two cuftomary tenants and 
confenting,) by furrender in writing, dated the 28th of 
June then laft, furrendered the premifes, (of which 
they were feifed in right of the wife,} to tlie life and 
behoof of the faid Jofeph Thompfon and Mary his wife, 
and their afligns, for the term of their natural live*s, and 
die life of the furvivor of them; and from and imme- 
'diately after the deceafe of the furvivor of them, to 
the ufe of fuch perfon or perfons, and for fuch eftatc 
and eflates, ufes, intents and purpofes, and under and 
fubjed); to fuch powers, provifoes, payments, limita¬ 
tions, reftriclions, and agreements, as the faid Mary^ 
the wife of the faid Jofeph Thompfon^ had already, pr 
thereafter Ihould, in and by her lad will and tedament, 
01 any codicil thereto, to be by her duly executed in the 
prefence of, and atteded by three or more credible 
witneffes, give, devife, direft, limit, of appoint the 
fame.” Mary Thompfon^ by her will, dated the 5th of 
November 1807, devifed “ all her mefluages, cottages, 
lands, grounds, tenements, and hereditaments, whatfo- 
ever and wherefoever, as well freehold as copyhold, (the 
copyhold having been duly furrendered to the ufe of 
her will,) unto her nephew John Berry^ (the Plaintiff's 
leffor,) his heirs and afligns for ever,” fubje£t to certain 
legacies and annuities. Mary Thompfon died on the 21ft 
of November 1^09, her hufband Jofeph died on the 5tii 
of April 1811. The title thus principally depending on 
the documentary evidence, the parties merely laid be¬ 
fore the judge the briefs containing copies of thefe do¬ 
cuments, and little other evidence was given: for the 
PlaioCiff were cited at the trial the cafes of Compton v. 
CoiBtfm^ 1 H% Bi, 334., and Taylor v. Phillips^ 1 P</*.22p.; 
And for tbe Defendant was cited l 9 ie cafe of Ceorge, on 
Mani/e of Tbmmbury^ v. -*■ — ■■■■ , < 527 * A v^di£k 

pafied for the Pltjintf, to <d>je^ion made 

X 2 for 


1812. 

«—j 

DmvxR 

V. 

Tuti^soir. 
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1812. for the Defmdant at the trial) that a feme covert could 

^ not make a will topafs real eftate. 

Driver ^ 

Thomfsok; Clayton Serjt.) in Michaelmas term 181I) moved.for a 
rule nifi to fet adde the verdifl and enter a nonfuit) upon 
thefe grounds ; firft> be urged that a feme covert can- 
not in general make a will; and though (he may difpofe 
of real property, either freehold or copyhold; yet in 
eithtr cafe, it is necelTary that there fhould be a private 
examination, in order to afeertain that fhe is not unduly 
influenced by her hulband. In the cafe of copyhold 
land this examination mufl: be made by the lleward. 
Eri^ V. Rivesi Cro. El. 717. 3«/ res. “ Admitting that 

the furrender of a feme covert, being foie examined, 
fhould bind her by the cuftom, whether fuch a furrender 
upon her examination made before two tenants of the 
manor, fuch furrenders before them being ufed to be 
made, ihall be good. And all the Court agreed, that 
by efpecial cullom to warrant it, it may be good, other- 
wife not. Becaufe it is a judicial a£^ more proper to be 
done in court.*’ For the law prefumes that the fteward 
will take care to put the proper queftions, but two cuf* 
tomary tenants may be ignorant men, not knowing to 
.what point they fliall diredl their enquiries. And in the 
prefent cafe there was no evidence given of any fuch 
fpecial cuftom within the manor, to urarrant this de¬ 
parture frpm the general law of the land. Secondly, 
the furrender is bad, becaufe a feme covert cannot make 
a will, and altlioi^h flie may make a declaration of ufes, 
yet this inftrument purports to be a will, and is there¬ 
fore had. [Heath A power referved to a feme covert 
to declare ufes of her own eftate, is to be conftrued 
favourably.] Thirdly, in the event which has happened, 
of the hufband furviving the wife, the appointment is 
void, becaufe it exceeds the power. The feme covert 
mal^s the will, living her hufband, the power is, that 

in 
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in cafe (he furvives her hufband, (he may make a 

wUl. 

Mansfield C. J. There Teems to be great weight in 
the (irft point: as to the other, the copyhold e(tate palTes 
by the furrender; not by the will. • 

Rule niji. 

Shepherd Serjt. on this day would have (hewn cau(e> 
but was flopped by the Court, who exprefled a delire to 
hear Clayton in fupport of the rule. 

Clayton would have infifled on hie firft point, but 
^Chatnbre J. obferved, that it had been for the firfl time 
fuggeflcd (ince the trial. Mansfield C. J. We mufl pre- 
fume that the reafon why the objedlion, which is a very 
obvious one, was not made at the trial, was, that both 
parties well knew there was fuch a cuflom vdthin the 
manor, and that if the obJe£lion had been made, it 
would, no doubt, have been anfwered by proving the 
cuflom.] Secondly, the power is not well executed by 
Mary in her hulband’s lifetime, for it was to be exe¬ 
cuted by will; and until (he (hould furvive him, (he was 
incapable to make a will. Powers muft be flridly 
purfued. Lord Darlington v. Fulteney^ I Cowp» 260. 
\Mansfield C. J. It is unneceflary to cite cafes to prove 
that a power to appoint by deed cannot be well executed 
by will, 9,nd vice versd, which is all that is eftablilhed 
by that cafe. But your objedlion here is, that this 
power is to be executed by a will, and that a feme 
covert cannot make a will. But a thoufand cafes, in 
all the Chancery reports, arife on the wills of femes 
covert; and the courts of equity have gone even fo 
far as to fay that a woman who has a feparate eflate 
may make a will without a power.] Clayton would have 

X 3 citecL 
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XS13. 


Driver 

V. 

Thomtson. 


cited Byre v. Lsnyford^ i P. Wtru, 740. ^rd res,^ and 
other cafes, but the Court 

Difcharged the rule. 


jipril %%• 


(IN THE EXCHEQUER-CHAMBER.) 


Hammel V , Abel. 


Interell allowed ^ASELEE moved for intereft on the affirmance of 

of I^udgiII^ni"ob- judgment of the Court below. The aaion was 

tained for the ba- ajfumpjit on the common money counts, for the balance 

lance of a mer- account between merchants, and there was a 

chant s account, ‘ ' ^ ^ 

and for intereft on count for intereft on that balance. The judgment in 
that balance. Ijy default. He cited Marjkedl V. Pooler 

Rule abfolute. 


April 32 . 

Intereft allowred 
upon the aflTirm- 
ance of a judg¬ 
ment for goods 
fold and delivered, 
which were to 
have been paid for 
by a bill, the bill 
not having been 
given. 


(IN THE EXCHEQUER-CHAMBER.) 

Middleton v. Gill* 

I^ASELEE moved for intereft on the affirmance of a 
judgment. 

Puller oppofed it tm! he ground that the adlion was 
brought for non-payment of the price of a quantity of 
Riga Rhitw hemp, to be paid for by a bill of certain 
date, to be accepted by the Defendants. The Plaintiffs 
tendered a bill for acceptance, which the Defendants re- 
fufed to accept, upon the ground that the whole quanti¬ 
ty of hemp had not been delivered. 

Mansfield C. That would have been a defence 
on the trialf if you had proved it $ but as the judgment 

It is 
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is for the plaintiff below^ the fa£t muft have beep other- 
wife. If the bill had been delivered, it would have 
borne intereft from the time it became payable, and 
we cannot permit a pcrfon to take advantage of his own 
wrong, and after rcfufing to pay for his goods, to pay 

the lefs when compelled by law, becaufe he has been 

. . . • 
injurious. 

Rule abfolute. 


i8i2. 


Middlstok 


Gill. 


Goldsmitij V , Levy and Another. 


'jpHIS adlion had been commenced againfl two part- There is no 
ners, one of whom was refident at Surinam^ and the mode of pro- 
Plaintiff proceeded by fummons and dijhringas againft the v^oi^one 

goods of the two Defendants, whereupon the Defendant is abroad and the 


rehdent here appeared for himfclf, but faid he had no au- 
.. ri* •n/.ri... fo*' hut 

thority to appear for his partner ; and Serjt. had on appears for him- 

a former day obtained a rule ni/t to fet afide the di/iringas fe’f ""ly, than by 

and fubfequent proceedings, and to rellore the fum of 

40/. which had been levied, upon an affidavit that the vrho is abroad. 

■ I 

goods fcized were the goods of the Defendant who ap¬ 
peared, and that there were no j’oint effie£is of the two 
Defendants in England, 


Shepherd Serj’t. oppofed this rule, on account of the 
inconvenience which would enfue, if there were no way 
of proceeding againft two partners, one of whom was 
abfent from Englandy except by proceeding to out¬ 
lawry ; and he laid the blame of this on the late ftatute 
51 G. 3. c, 124. 


Mansfield C. J. I do not know how we can help 
the Plaintiff. The a 4 ^ of parliament has made no dif¬ 
ference in die law in this refpe6I. Any perfon who 

X 4 • fore- 
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forefaw this difficulty would never deal with a tfadfer 
here who has a partner relident abroad, unlefs the trader 
would agree that the purchafer may coitipel an appear¬ 
ance of both partners by difiringas on the goods of the 
partner refident in England^ 

Rule abfolute. 


jfpril aj. 

If acperfon en¬ 
graves a counter¬ 
feit ftamp fimilar 
in fome parts, dif- 
fimilar in others, 
to the legal ftamp, 
and cutting out the 
diflimilar parts, ut¬ 
ters the fimilar 
parts as genuine, 
concealing the 
ipace whence the 
dilfimilar part is 
cut out; this a- 
mounts to a forgery 
and uttering. 

In deferibing the 
offence of forging 
a ftamp, it is en¬ 
ough to deferibe it 
as a ftamp pro¬ 
vided and ufed in 
purfuance of an 
adl of parliament, 
vnthout fetting out 
the impreffion or 
infeription, or 
naming the amount 
of duty denoted 
tlltreby. 


The King v. Collicott. 

% 

prHbner was inditflcd on the flatute 44 Geo. y. 
c. 98. for felonioufly forging and Counterfeiting, and 
procuring to be forged and counterfeited a certain mark^ 
provided and ufed-in puifuanceof a certain a£h of parlia¬ 
ment, intituled, an to repeal tlie feveral duties under 
the commiflioners for managing the duties upon flamped 
vellum, parchment and paper, in Great Britain^ and to 
grant new and additional duties in lieu thereof,” thereby 
then and there to defraud his majefty of the duties 
charged and impofed by the faid a£i, againft the form of 
the flatutc. The fecond count charged him witli feloni¬ 
oufly uttering a certain paper with a forged and counter¬ 
feit mark, which mark was forged and counterfeited to 
refemble a certain mark provided and ufed in purfuance 
of that’ zSty (fetting out the title,) the prifoner, at the 
time he fo uttered the paper, with the faid forged mark 
thereupon, well knowing the fame mark to be forged 
and counterfeit. There Mras another count for vending 
and felling a paper with a forged mark knowingly, and 
three other counts fimilar to the former, except that 
they deferibed it as a ftamp. The prifoner was tried at 
the Old Bailey feffions in February 1812. The evidence 
was, that the prifoner was a gender of patent medicines, 
and fold certain boxes of Dr. JebFs pills, with the conn- 
terfeit label on them. Many of thefe counterfeit labels 
• were 
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were found in his poiTeflion, entire. They were of an 
oblong form, coloured with red iiik, Hmilarly to the 
ilamps for patent medicines ilTued by government, and 
having, like them, at one end the word « ftamp,” and 
at the other end the word “ office,” printed tratifverfely, 
and on a blank on the firft-mentioned end, printed longi¬ 
tudinally, ^he words “ value above i/.,” and on a blank 
on the other, end, alfo printed longitudinally, the words 
** not exceeding 2s, 6d.,** as the legal (lamps alfo have; 
and having in the centre a white circle, which in the 
counterfeit was all blank, except that it bore the wordst 
** JoneSf printed thereon ; whereas in the legal 

(lamp, that circular fpacc was circumferibed with a red 
ring, and inferibed with another fmaller red ring, and in 
the circular fpace between the two rings were printed the 
words,« Duty thrce>pence«^^and on the fpace within 
the inner red ring on the legal (lamp was imprelTcd in red 
ink the figure of a crown. When the prifoner uled thefe 
(lamps he cut out the circular fpace bearing the words 
“ JoneSi Brtfloly* and palled on the packets of medicine 
the two ends of the label without the middle part, and 
concealed the deficiency of that part by a waxen feal ex¬ 
tending over it. Stamps were uttered in this (late by 
the prifoner affixed to the pills which he fold. The jury 
found him guilty. But two objc£lions were made 
for the prifoner \ firfi, that the forged (lamp was not 
a fufficiently near refemblance of the genuine (lamp 
to confiitute forgery;' fecondly, that the indi£lment 
was deficient in this rcfpe£l, that it did not fet out or 
deferibe what the (lamp was that was forged. The 
cafe was argued this ilay in the Exchequer-chamber, 
before ten Judges, Lawrence and Bayley Js. being 
abfent, by 


181Z. 

ThTKrso 

v. 

COLLIOOTT. ' 


Curweed for the prifoner. The a£k directs the com- 
miffioners to ufe a (lamp denoting the amount of duty to 

be 
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be pud. The words Duty three*pence** sure there¬ 
fore an efTcntial part of the (lamp. And to make this an 
offence againft the a£t» the prifoner mull counterfeit, at 
lead, all the eflfcntial parts. If there had been evidence 
of what the centre of the damp produced at tlie trial I 
l^ad been, that might have been for the confideration of 
the jury, whether there was or was not a fufheient refem- 
blance to enable tliem to fay it was an imitation of the 
genuine damp. It is not indeed necedary that the coun* 
terfeit fhould be a perfe^ rcfemblance ; but it is necef- 
fary it Ihould have fo much general refemblance as to 
deceive an ordinary obferver. If the difference be con- 
fpicuous, it is no forgery, as in the cafe of a F/eet bank 
note, for which no indi£Iment could be fupported, al¬ 
though fome j>arts of it are fo like a genuine bank of 
England note, that they might deceive any one. Jones*s 
cafe, 2 Eafl. jP. C 883. This refembles the cafe of 
coining, where under an indictment for forging half-a- 
crown, evidence of the forgery of a three diilling bank 
token could not be received. Secondly, the indictment 
ought to have fet out a defeription of the damp forged, 
or a Jac ftmile of it, as is done in the cafe of forgery of 
bank notes. If the indiCtment had fet out the part 
omitted, the didin^tion would have been apparent, and 
then there would either have been a variance upon the 
evidence, or the indictment would have been certainly 
bad on the face of it. 


Gurney for the crown. This is the fird cafe on this 
datute, therefore there were no precedents to follow. 
but this is analogous to the cafe of Rex v. Fuller^ i Bof, 
fS^PulL where I argued for the prifoner, that it 
was neceflTary in an indi^ment for endeavouring Co fe- 
duce foldiers from their Allegiance, to Ihew the means 
by which Uie prifoner endeavoured to feduce them i but 
the Covet held it unneceflary. The ftatote 41 G. 3. 

39- 
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c* 39. was intended to comprehend the cafe where a 
prifoner was intending to make and utter an incomplete 
thing to be hnilhed by another, but in this cafe the thing 
is uttered as complete. 


1812. 


The King 


v» 

CPLLIOOTT. 


Curwood in reply. This, when it was originally ma^js, 
was perfe£ily diflinguifliable from the legal (lamp: the 
prifoners calling it a (lamp, on offering, or vending it as 
fuch, will not make it a fufBcient refemblance; for that 
feature exifted in Jone/s cafe, who called his note a 
bank note, and put it away as fuch. 


Lord EllenboROUGH C. J. How can the anterior 
(late of this thing make any difference ? If the part of 
difference is extinguifhed, it is the fame as if it had 
never exided. Suppofe a man were to coin a coin with 
the name and head of a foreign prince, and then efface 
it, fo that it would look like a defaced coin, would 

not that be a forgery ? In Jones'% cafe there was not the 
limilitude to deceive: it did not, on the face of the bill, 
purport to be what he faid it was. 

Mansfield C. J. Jones*s crime was that of telling a 
falfehood. 

Cur, adv, vulU 

The Judges held theoflence of uttering a forged damp 
was complete, by uttering thus much of it: but there beii^ 
a quedion whether the offence was properly laid vaLondony 
where the prifoner was indited, his houfe being in Mid- 
dlefex^ where he had delivered the goods to his fervant to 
carry to an inn in London^ in order to be fent by a carrier 
to an innocent purchafer at Bath; and there being a dif¬ 
ference of opinion among the Judges, although a majority 
held the offence complete in London^ no fentence having 
been paded, he was tried again upon another indi£lment 
for an offence unquedionably committed in London, and 
convicted. ^ 
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The King v. Hammon. 


A banker’s clerk ^HE prifoncr was tried at the Old Bailey k{[\OTi^ vo. 
entera a fiAittous February l8i2, before Heath and Bayley upon 

to the credit of a an indiclment which charged that he, in the dwelling- 
aiftomer, and tells houfe of Thomas Birch and Abraham Henry Chambers^ 

A™ fum to Ws^ felonioufly did fteal two bank notes for the payment of 
account ; and on ^o/. each, and of the value of 50/. each, the property of 
Ae fwA of It ob- j £irch TOid A. H. Chambersf the money payable upon 

tomer his check the notes being then unfatished to them the proprietors, 
on the bankers, againft the fordi of the ftatute. Upon the evidence the 
yrhicht he ptf^ circamftances of the cafe appeared to be thefe. The 
bank-notes from profecutors were bankers, and the prifoner was their 
Ae till, and fourth clerk. It was his ordinary department to keep 
sTtrue account of and attend to a book called the calh book j but fome- 
the check, drawer, tjjjjes when urged by prelTure of buHnefs, or on other 
and^notes^^^ paid occafions, he did pay away money for checks at 

This was held a the counter. The courfe of bufinefs in their bank with 
felonious taking of jgfpgfi; to the keeping of their accounts, was this: when- 
Ae notes from Ae monies were paid out of or into their bank, the firft 

entry of them was made in a book called the wafte book, 
on the debtor fide of which were kept two columns, in 
the one was entered the defeription of the perfon receiv¬ 
ing the money, the numbers and dates of the notes or 
fums paid out to him, and the amount of each; in ano¬ 
ther column was entered the defeription and amount of 
the inftrument or order in fatisfa£lion of which the fum 
was fo paid out, and on the creditor fide in like manner,was 
entered the defeription of the perfon paying money into 
' the bank, and the dates, amount, and numbers of the 

notes paid in. From the wafte book the amopnt of the 
payment was transferred to a book called the calh ook. 


9t 



IN THE FietT'Second Tbarof GEORGE IIL 


, 3 Pf 


in wrhich> on the creditor’s fide, was nothing more than 
one column, headed « Caih” in the top line, and in each 
following line the abbreviation ** D*.,” and in another 
column the fum of each payment. And on the debtor 
fide of this book was entered the name of the perfon 
paying the money and the fum paid in. The caih book 
was cad up every evening, and formed the regular check 
againd the amount of the money in the tiU. From the 
caih book the entries of payments were transferred to a 
book called the ledger, in which were kept didin£l 
accounts between the bankers and each of their cuf' 
turners, and a fourth book, called the cudomers’ book, 
belonging to each individual cudomer, contained a du¬ 
plicate of that perfon’s account in the ledger. All the 
tranfa£iions which took place during the hours of bufi- 
nefs in every day, were in the evening entered in the 
caih book, and thence transferred into the ledger, from 
whence the account was at intervals transferred into the 
cudomer’s book. A witnefs named Fa/e kept a bank¬ 
ing account with the profecutors, and the prifoner had 
perfuaded him from time to time to give the prifoner 
accommodation bills, for payment of which the prifoner 
provided by pretended payments made to Birc^ and 
Chambers^ to the account of Vale, On the ipthof De^ 
cember l8ll the prifoner called on Vale and delivered to 
him his cudomef’s book, wherein he faid he had lately 
made up Vah?% account to that time, and had therein 
given Vale credit for a fum of 200/., which the prifoner 
faid he had lately paid in to Vali^ account; the book 
did in fa^ contain the entry of 200/. to the credit of 
Vale's account, in the prifoner’s hand-writing; and upon 
the credit of this fum Vale gave him a bill for 200/. at 
two months date, on a damp which the prifoner pro¬ 
duced : on die loth of January 1812 the prifoner called 
on him again, and brought him back that bill, faying he 
did not then want it, but requeded to have in lieu 

thereof 


x8i2. 
The Kme 


V, 

Hammojt. 
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thereof a check drawn by Fale on Birch and Cbav^it 
in favour of Plomer or beareri for loo/.f and a bill for 
ieo/.> both of which the witnefs accordingly gave him, 
and received back and immediately deftroyed the bill for 
200/. The prifoner had been very afliduous in aflii^ing 
the clerk whofe department it was to pafs the ledger, in 
l^rforming that fervice for him, particularly in that vo¬ 
lume in which VaU*& account was kept, 3nd in that 
ledger, under the date of xpth Decern^, appeared in tlie 
prifoner’s hand-writing an entry of 200/. to the credit of 
Fal/s account, correfpondent with that which he had 
entered in the ,cuftomer’6 book, but no correfponding 
entry to that fum appeared either in the calh book or the 
wade book, nor had Fa/e in fa^ paid in any fucli fum. 
On the loth of Jamary 1812, the prifoner taking advan¬ 
tage of a prefs of bufinefs which detached fome of the 
clerks whofe ordinary bufmefs it was to pay and receive 
money at the counter, Rationed himfelf at the counter 
for a ihort time, during which he made four entries in 
the page of the wade book which contained the entries 
of monies paid: the lecond of them was in the column 
denoting the defeription of perfon paying, and notes re¬ 
ceived 9 « Man 50/. No. 1/451* and 50/. No. 10790-— 
too/.and oppofite to it, on the other column, contain¬ 
ing the deicription of die inftrument upon which it was 
paid, ** lool. John Vale^ which was underftood to 
mean, that on that -day a man had brought a check of 
John VsIiSi and that it was paid to him by thofe two 
bank notes of 50/. each. Tlie two notes in quedion had 
been paid into the houfe in the courfe of the fame day, 
and were proved to have afterwards been in thepofleflion 
of tlie*prifoner; fo that it appeared that he had taken 
them out of the drawer and put them into his pocket, 
in payment of the real check for 200/. fo given him on 
diat.day by VaJe^ and which check was found, together 
with die other checks w^ch the houfe had that day paid. 

Upon 
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Upon the i ith o£ January i8i2 there was an appaient 
balance upon the account of Vote in his faToury although 
in reality when the amount of the fereral iidtitioos fums 
for which ciedit hid thus been giren him in repeated 
inftances^ was dedufted^ he was debtor to the bankers 
in feveral hundred pounds. For the prifoner, it was ob- 
je^ed, that as thefe notes had been paid by the prifonn 
in the ufual courfe of bufinefs in difcharge of a real in» 
ilrument, drawn by a cuftomer who had a right to draw 
it on his bankers^ and which they were compellable to 
pay, if he had a balance there, the notes were properly 
and legally paid away; and although there was grofs 
fraud, there was no felony. For the profecutors it was 
infilled, that as die prifoner had obtained pofleffion o.f 
the check by fraiul, and had fraudulently entered the 
fiflitious credits, without which the check would never 
have been drawn, or, if drawn,isever could have been ho> 
nored, this amounted to a felony. The Court refenred 
the point, as being a new cafe, for the confideration of 
die twelve Judges; and the jury found the prifoner 
guilty, alfo finding the fa£ts, that the prifoner paid him> 
felf the money, and that at the time he made the faHe 
entries in the ledger and xudomeris book, he did ii 
fraudulently, with defign to enable himfelf to get the 
money of Birch and Chambers: they alfo would have 
added as a fa€t, that as the prifoner had the check for 
loo/., he had a right to pay himfelf the money; but the 
Court told them that was a queftion of law, of which 
the prifoner would have the benefit. 


It! 2. 
TheKiNdi 


V. 

Hammon. 


The cafe was argued on this day before ten Judges, 
Lawrmee who was indifpofed, and BayUy J.' (being 
aibfent; by 

V, Lmwes ibr the prifoner. Admitdng the veprefent- 
ation of the prifoner to F^s/r, that he had paid 2oo/. to his 

credit. 
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credky (on the faith of which he obtained this check>) to 
be falfe, it amounts only to this, that he obtained from 
upon falfe pretences a check for looL: but the 
fraud was on Vale^ not on Birch and Chambers, If the 
tranfaflion had (topped (hort with the fiftitious entries 
in the bankers* books, it would have created no fraud, it 
would not have been an indictable offence. In confe- 
qucnce of thofe entries a genuine check is drawn bond 
fide by Vale upon the credit of the then exifting balance, 
which he had a right to draw, and thefe notes are paid 
in fatisfa£tion of that check. The confequence is, that 
VaU has overdrawn his account, and a debt is created 
from Vale to Birch and Chambers^ for which they may 
bring an aCiion againlt Vale for money lent or paid. The 
bankers adopti>the tranfaCtion, and enter it in their other 
books. Although it was not the ordinary buHnefs of 
the prifoner to pay checks prefented for payment, yet he 
fometimes did pe^orm that office on particular occafions. 
Taken therefore, as between the prifoner and the bankers* 
this was merely an application made by him of their pro¬ 
perty in the ufual courfe of bufinefs, and was not a taking 
invito domino. 


Gurneyt coutrh. All the contrivance which is pradifed, 
is not pra£iifed for the purpofe of getting the money out 
of the drawer, but for the purpofe of concealing the 
taking. The check is drawn by the prifoner for his own 
purpofe, and is, fo. far as he is concerned, his own 
making. 

Lord Ellenborough C. J. Whether a man opens 
the drawer at once and takes the money out, or whether 
he ufes a circuity of contrivance in order to conceal the 
Si € t , it is all the fame. Vale was either very imprudent 
or very fraudulent, to let another man keep ca*(h in his 
account* and to have what may be called a rider on his 

own 
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own account. This is frauduktaa contreBatio oIum rei 
domino^ every part of the definiUon is fatisfied: 
the entry the prifoner relies on as making it the a£i of 
the houfe, is his owh a£f. It is only a fooliih Ihuffle 
to efcape detection: he gains nothing but time by it; 
he takes it out with the right handy and pays it to 
the left. 


3«9 


1813. 


TheKma 

•V. 

Hamuok. 


Mansfield C. J. He fteals two notes out of the 
drawer^ and ufes this fooliih contrivance afterwards to 
cover it. 

Le Blanc J. It was left to the jury, and they have 
found the fa£b. 


Wood D. Hammon had money, and as is frequent 
among bankers* clerks, requefted permlflioii to 

put it into the bank to V fxA’s account, and to draw it 
out by checks drawn by Vah\ 

Cur. adv, vtdt. 


The Judges held that the prifoner was properly convidled. 


Rex V. Edwards. 


Jfprit 


'T'HE prifoner was indi£Ied for malicioufly (hooting if after indidl- 

Lewis Roberts with intent to kill him. Upon ^OTaign-, 

. , , n. « r 1 ment, the jury. 

his trial before IreodK, at tlie Lent allizes, 1812, for the charged, and evi> 


county of Monmouth^ after the prifoner had been in- dence given, nn a 

di£ked and arraigned, and the jury charged, and while 

. the profecutor was giving his evidence, one of the jury- men becomes in- 

men fell down in a fit, and a medical man who exa- “paWe trough 

illnefs, of proceed¬ 
ing to verdidt, the Court of oyer and terminer may difthaige the jury, and charge a frelh 
jury with the prifoner, and convidl him. , 

'BsaH/emble that the prifoner Ihall be again allowed his challenge to each of the devon 
former juiymen. ^ 


VOL. IV. 


Y 


mined 
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mined him> dated upon oath, that it would be impro¬ 
per for him to proceed with his duty as a juryman on that 
day, whereupon B- difeharged that jury, and 

direfled a new jirry to be fworn, confiding of the fame 
eleven perfons who remained of the former jury, and 
another. Clifford^ for the prifoner, upon a fuppofition 
that the juryman would foon be in a date to return, 
had confented that another fliould be fworn in his room, 
but learning his inability to attend, he retracted that 
confent, and objedT:cd that a jury having been once 
fworn and charged in a criminal cafe, they could not be 
difeharged v/ithout giving a verdict, nor another jury 
fworn, but ll'cod B. over-ruled that objeflion. Cl'tffot'd 
then challenged the eleven, but the learned Judge over¬ 
ruled that objeftion alfo at fird j but afterwards, Clifford 
having left the court, Wood B. afked the prifoner, as 
each juryman came to the book to be fworn, whether he 
had any caufe of challenge to him, the prifoncr’s anfwcr 
was that he liked them all very well. This point was 
now argued before all the Judges of England except 
Manxfidd C. J., who was abfent at Guildhall at the fit¬ 
tings, and Lanvrmcei.i who was indifpofed. [Lord 
EUe^bsreugh C. J. obferved that, fuppofing that the re- 
fufal to allow Clifford his challenge were obje 61 :ionablc,yct 
St was now become immaterial, inafmuch as the prifoner 
liad the advaiitage of the point, in being permitted to 
challenge the eleven, contrary to the firft opinion of the 
learned Buron.3 


Clifford^ for the prifoner. The only point then is, that 
a judge liaving charged a jury in a criminal cafe, cannot 
difeharge that jury, and try the prifoner again on the 
fame iuJi^^ment before another jury. All the authorities 
on this point arecolle^led in Kinhch't cafe, Foff 22< i and 
although the opinion of Lord HalCf cited ibid, 30*, is 
againft the prifoner, yet the better opinion is the other 

way. 
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way. I Injl. 227. A jury fwom and charged in 
cafe of life or member, cannot bo difehargrd by the 
Court or any other, but they ought to give a verdifl.” 
3 InJl. 110. “ If any perfon be indicted of treafon, or 

of felony, or larceny, and plead not guilty, and thereupon 
a jury is returned and fworn, their verdidf muft be heard, 
and they cannot be difeharged.” Rex\: Jejfs^ 2 984. 

S. C. 24. It was refufed to withdraw a juror 

on an indidlmcnt for barratry, becaufe the puniflimcnt is 
infamous. Palm.^xi. J^rys Tindally 21^7^.338. 
pL 3. “In capital cafes a juror cannot be withdravini, 
though all parties confent to it. Ibid. pi. 4. 4 Bl. 

Com. 360. “ When the evidence on both fides is clofcd, 
and indeed when any evidence hath been given, the jury 
cannot be difeharged (unlefs in cafes of evident nccelTity,) 
till they have given in their verdift.” Hawh. P. C. 
book 2. c. 47. /.I. “ It feems to have been antiently an 

uncontroverted rule, and hath been allowed even by 
thofe of a contrary opinion to be the general tradition of 
the law, that a jury fworn and charged in a capital cafe, 
cannot be difeharged, without the prifoncr^s confent, till 
they have given a verdicl.” fLord EUcnhorovgh C. J. 
The rule in Blachjlcne admits the exception in cafe of ne- 
celTity, which comprehends the prefent cafe. The cafe 
of the adjournment at th^ Old Bailey upon the trials for 
high treafon is well remembered. The Court takes no¬ 
tice that the ftrength of man is not fufficient to go 
through fuch continued labour without meat and llcep, 
and that is one of the cafes of neceflity. In the cafe of 
Hardy it was done by confent, but in the cafe of StotiCy 
and all the others after the firft, it was done by the Court 
proprio marte: and very wifely too; the learned Judge 
who then prehded, faid, he would not permit it to reft 
on fo weak a ground as confent.] The argument is not 
that the Court cannot adjourn and proceed the next day 
with the fame jury. In 2 Hale P* C. 294. it is faid that 

y 2 ** nothing 
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•V, 

Eowarbs. 
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i8ts. 

Rn 

V* 

Edwabos. 


<* nothing is more ordinary, than after a jury fwom and 
charged with a prifoner, and evidence given, that die 
Court difcharge the jury of the prifoner. and remit 
him to the gaol for further evidencebut Fojler fays, 
p. 30* It is not now a queftion. nor. 1 hope, will it ever 
be a queilion again, whether, in a capital cafe, the Court 
may, in their difcretion. difcharge a jury after evidence 
given and concluded on the part of the crown, merely 
for want of fufficient evidence to convi£t; and in order 
to Wing the prifoner to a fecond trial when the crown 
may be better prepared^ This was done in the cafe of 
Whitebread and Fenvnckt and it certainly was a molt un- 
juftifiable proceeding, but I hope it will never be drawn 
into example.'* But the queilion there was. whether in a 
capital cafe, where the prifoner may make his full de¬ 
fence by counfel. the Court may not difcharge the jury 
upon the motion of the Defendant's counfel. and at his 
own requeft. and with the confent of the Attorney- 
General, before evidence given, in order to let the prifoner 
into a defence, which, in the opinion of the Court, he 
could not otherwife have been let into. In that cafe 
that learned Judge, with good fenfe, confined himfelf to 
die very cafe in argument. to prevent injuft ice. and be¬ 
fore evidence given." The whole refult of the cafe is. 
what F^er J. held, that a jury could not be difcharged 
except where it was for the Idvantage of the prifoner. 
But it cannot be faid that when a juryman falls lick and 
another is put to fupply his pi^ce, that is for the benefit 
of the prifoner. dei nemini meet, the fudden illnefs 

is a god-fend. of which the prifoner ought to have the 
benefit. This twelfth juryman, if he had not been dif¬ 
charged. muft have confented to the verdi£k before it 
could have been given: it ^s poflible that his fuperiority 
of reafon might have convinced the odiitr eleven of the 
prifoner's innocence. If while the jury were confidering 
their verdifl. one of them had died, could the Judge 

have 
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have tried that cafe again ? In that cafe, as in this, the 
commiflion would be at an end; and there is no mif- 
chief enfues to the community; the prifoner might be 
again indi£ted ; he could not plead auterfoits acquity nor 
muterfoits cenvi^^ 


i812. 

Rex 

V. 

Eswarm. 


The Court, (lopping W", E, Taunton, who was to have 
argued for the crown, faid, that it had been decided in 
fo many cafes, that it was now the fettled law of the 
country, and gave judgment againft the prifoner {a), 

(a) See Ann Scalbert*% cafe, Leach, 706. 


Doe, on the Demife of Tooley and Wife, v. April 

Gunniss. 


^HIS was an eje£lment tried at the Lent afCzes x8i2> DerUe to tsm 

for the county of Lincoln, for the recovery of certain ^ ’*** 

n . , • t 1 vided between 

lands in Butternmek in that county, when a verdict was them, for their na- 

taken by confent, for the Plaintiff, fubje^ to the opinion 

of the Court on the following cafe. » 

Richard Gunnifs being feifed in fee of the premifes in children of the 

queflion, by his will datdd the 13 th of January 1767, kw^Slybe- 

and duly executed and attefted, devifed as follows, gotten, lhare and 

« Firft, I give to my loving fon Richard Gunnifs, and alike; and 

unto my fon George Gunnifs, all thofe my lands and tene- Urue,\TfuA ^d 
ments lying in Butterwick in the faid county of Lincoln, of IV* C.* there 
(being the premifes in queilion,) jointly to be divided 
between them ; for and during the term of their natural Uving at the 
lives, fubje^l to fuch incumbrances as follows; My will bnie of the de- 
and delire is, that the faid Richard Gunnifs and George ^e*te^orj*thi^ 
Gunnifs (hall pay, or caufe to be paid out of the faid devife creates an 
ellate unto my daughter Ifatt Clayton, widow, the Aim 

fame in the child 

and the remainder over failing, the heir at law of the teftacor took Che fr 
Y 3 of 
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Gvnkiss. 


of 3/. a>year, (hare and fliare alike, to be paid quarterly^ 
the firfl: payment to commence from the day of my 
death; and in failure of any fuch payment or payments^ 
my faid daughter IJatt Clayion fliall have full power to 
enter upon any part of the faid ellate abovr-mentioned, 
for payment thereof 5 and if either the faid Richard Gun- 
nifs or George Guniiifs fliall die, to go to the longer liver 
of them, and afte. :;ieir deceafe to fuch child or children 
ol the faid Ruhard GuurAji arul GtOige Ouunifsy of their 
bodies lawfully begotten, Ihave and fliaie alike ^ and in 
failure of fuch ifluc, to go to fuch child or children of 
my Ion lf~iiliam CLi^iotif dcccufctl, to be ctjually divided 
between them. 'I’he tL-llaii/r alio gives unto his grand- 
fon Richard Girifhj'Sy (who is tlic tcflator’s heir at law,) 
the luin oi 5/., to he paia by his executors within fix 
months aittr ids ikcearc. The toflator had two wives. 
The faid Richard Guv.nifsy the gr.indfon, is a defeendant 
of the fuft vent'T, and the faid Richard Gunnifs and 
George Gunnijsy the devifecs, were the iflue of the fecond 
venter. The tefl.itor died foon after making his v/ill. 
Richard Gunnifsy one of the devifee§ named in the will, 
married EUzujtih Oldham, by which marriage there was 
ifliie an only chihl, Sarah, who was living vidten the tef- 
tator made his faid will, and at the time of the teflator's 
deceafe. The faid Sarah married John Waddiugton, 
and by that marri ige had one daughter named Hannah^ 
who married John Toolcy, w hich faid John Toolc^ and Han¬ 
nah are the lefibrs of the Plaintiff. George Gunnifs, the 
other and furviving devifee, died without iflue. Richard 
Gunnifs, the Defendant, who is heir at law of the tefta- 
tor, rented the premifes of the faid Richard Gunnifs and 
George Gunnifs, the dcvlfees, during their lives and the 
life of the faid George Gunnifs the furvivor, who died 
ab>>ut i 2 years ago, and the Defendant hath continued in 
pofleflion thereof ever flnee. If the Icflbrs of the Plain¬ 
tiff were entitled to recover the premifes in queflion, the 

13 verdi£k 
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verdi£I was to ftand: if they were not ib entitled, a ver- i8l2* 

di(El was to be entered for the Defendant. ^ - ' 

Dos 

■ 

Lens Serjt. for the Plaintiff, contended that there was Gunnbs. 
an eflate tail by implication created by this devife either 
in Richard and George Gunnifsy the firft devifees, or in 
^arah the child of Richard. Haydon v. Wiltjhercy 3 T. 

J2 372. A bond was conditioned that the Defendant’s 
father fhould yearly during the joint lives of himfelf and 
any of the iffue of the body of his daughter begotten by 
the teftator, pay the interett of 500/., and that his execu¬ 
tors fhould upon his dcccafe (any of the iffue of the body 
of his daughter being living at the time of his dcceafe) 
pay to the teftator the fum of 500/.: tjie word iffue Was 
held to be fatisfied by a grandfon being then living. 

1 Eajly I2p. Dk cx dem Coch v. Coaper comes nearer to 
the prefent cafe than any other. {Heath J. In that cafe 
there w’as no child. This is TFihrs cafe, 6 Co. 167. If 
there be no iffue at the time, it is an eftatc tail in the firft 
taker. In this cafe there was a child. How can it be 
diftinguiflieJ from WiUr^ cafe 

Vaughan Serjj;., who was to have argued on the other 
fide, referred to Docy dent. Ccmherbr.chy v. Perryny 
3 T. R. 484., and Hay v. Earl of Coventryy 3 T. R. 87. 
as having decided this cafe. on demife of Briddony 

V. Pagey cited in 3 T. R. 8“., and Goodrighty cn demife f 
Hockingy v. Dunhaniy Dag. 264., Lord M.ansfisldd% 
judgment there, were alfo in point. 

Pojlea to the Defendant. 


T4 
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A^U » 7 « 

I 

By an ezcepdon 
nf **all tree8> 
woodS) coppice* 
lvood-ground«i of 
arbat kind or 
growth foever*** 
apple-trees are not 
excepted. 

A farmer who 
raifes young fruit 
trees on the de- 
mifed land* for fill¬ 
ing up his lel 1 br *5 
orchards* is not en¬ 
titled to fell them. 
Per Heath J. 

Otherwife of a 
Burferyman by 
> trade. Per 
Heath J. 


Wyndham V. Way. 

* 

^jniS was an a£kion of trefpafs, for cutting* topping* 
and lopping certain apple-trees of the Plaintiff’ 
ftandiug upon certain land* called Leonard-Far^, Upon 
the tnal of the caufe at the Eneter fummer aflizes 
1811* before Graham the cafe was, that the Plaintiff 
had by leafe demifed to Voyfeyt Leonard’^farm^ with the 
exception of « all trees* woods* coppice, wood-grounds* 
of what kind or growth foevcr, and all mines and quar¬ 
ries* opened or otherwife, and alfo all royalties,** for a 
term which expired at Lady-day 181 z. The Defendant 
became entitled to the remainder of the term, by marry¬ 
ing a woman named Voyfey, in whom it had veiled. 
The premifes were in Devon/hire^ where almoft every 
farm confills in greater or lefs part of orchards, and 
where it is ufual for the farmers to be their own nur- 
ferymen, and to raife trees for the purpofe of keeping up 
the orchards. The trees in quellion were young (landard 
apple-trees, which had been planted during the term in 
a nurfery* parcels of the farm. Some trees had been 
occafionally removed out from thence, Jo fill up vacan¬ 
cies in the orchards, and fome the Defendant had fold* 


without quellion made, [which Pell Serjt.* in moving for 
a new trial* contended he had a right to do. Heath J. Not 
unlefs the tenant were a nurferyman* and made it his 
trade.3 The trees which remained were intended to (land 
as an orchard* and not to be removed any more; 
it was a necefiary thing to head them* and was done by 
way of improvement by the outgoing tenant, whether 
before or after the expiration of his term* it did not 
appear* under an agreement between him and Seaman^ 
a new tenant* who entered at Lady-day 1811* but whe^^ 
ther he had any leafe* or whether it contained an excep¬ 
tion fimilarly worded* it did not appear. The trees 


were 
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were of fuch a growth, that they would have home fruit 
in that year, if they had not been headed down. The 
Plaintiff contended that he was entitled to fupport tref- 
pafs, being in poffelhon of thefe trees under the exception 
in the leale. The Defendant contended, that the excep- 
..tion did not extend to nurfery trees, but only to timber: 
that, as a nurferyman, he the Defendant had a right to 
cut, fell, or remove the trees; and fecondly, that thefe 
trees were in the poffel&on of Seamany not of the Plains 
tiff, at the time of the fuppofed trefpafs. Graham B. 
held, that thefe, being trees of nine or ten years growth, 
and intended to remain for the benefit of the farm, were 
excepted trees: the learned Baron left the cafe gene¬ 
rally to the jury, who found 20/. damages for the Plain¬ 
tiff. Upon his report it appeared thaf he had been 
furnifhed with an abftraft of the firfi: count, which re- 
prefented it to be for cutting and carrying away. 


1812. 


WVNDHAM 


•V. 

Wat. 


Pell Serjt., in Michaelmas term 1811, obtained a rule 
nifi to fet afide the verdi£^, and have a new trial; [when 
Heath J. obferved, that if there were a fimilar exception 
in Seaman*s leafe, the Defendant had no right to cut the 
trees.] 

Lens Serjt. in this term (hewed caufe. Thefe were 
trees” within the literal meaning of the word: they 
were alfo trees within the fpirit of the refervation, efpe- 
cially when coniidered with relation to the cuftom of 
the county of Devon, in which fruit trees form fo im¬ 
portant and effential a part of the property and profits 
of every farmer, that it is ncceffary that the leafe ihould 
be conftrued in the mode mod favourable for the pro- 
tediion of fuch property againft injury. It will not be 
contended that the words of the refervation mud be re- 
dridted to timber. Thefe trees were now of nine or ten 
years growth, and the former tenant had never lopped 
them. It was at fird attempted to (hew that they were 

nurfery 
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Wynaham 

V. 

Way. 

Mansfield C. J. The PlaintiiT contends tliat, front 
which, if he be coiTccV'in his ar-::umerit, it will iiecefla- 
rily follow, that the hiiullord might have entered and taken 
away thefe trees, and the fruit of them j and that the 
tenant would have had no right to take from them a 
fingle apple. [Ztv/j- agreed to this confequeiicc.] The 
manner in which the words occur Ihews that they were 
meant to apply to fomething of a different nature from 
thefe fruit trees. The exception means trees ufcful for 
their wood. Il feems to me as if this a£tion had been 
brought to recover for a fuppofed mifmanagement of 
thefe trees; but it feems that you have brought the 
wrong form of aclion; for it is impoflibic to fuppofc 
that in DevonJIiirct when an apple-farm is let, the apple- 
trees are excepted. 

Heath J. It never could be the meaning of this 
deed, aud if it was fo put to a jury, they never could 
have underftood it. 

Chambre j. a tenant could not prune an apple- 
tree according to this conftruction. It feems as if the 
learned Baron had been milled by a wrong abftiacl of 
the pleadings, for the abHracl is for cutting and carry¬ 
ing away, but there is not a word in the declaration 
about carrying away (a). 

Rule abfolute for a new trial. 

(/>) The plants could not the then exifUng ellate. Co, Litt, 
have been included in the ex- 47. a. i4.v<7. But that ** apple- 
ceptiori in tiie firft Icafe, bccaiile trees and fruit-trees pafs not un- 
they were not in being at the der tlie general name of trees," 
time of the demiic, but planted Sec Hardr. .309. pt‘r Turner B, 
during the term ; and every ex- " So, if a man grants all his 
reption mufi be of a parcel of woods and trees, apple-trees will 

not 


nurfery treeis, intended to be tranfplanted, but tliat pre¬ 
tence W2J diijpiovcd. 

contrhi was Hopped by the Court. 
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not pafs. Hob. 304. Soi if a man 
grants all his trees> fruit trees will 
not pafS} but bjr a grant of all 
trees except appie-trecs, he fliall 
have all other kinds of fruit t/ces, 
as pear-trees and cherry-trees/* 
&c. Lord Zouch v, Moorct a Ro, 
Rep* a8o» So 14 H. 8. a* a. 
pi. 1, per Brudnel J. “ If I 
grant a manors except the wood 
and underw'ood, all the trees, 
great and fmall, are excepted, 
which are known by the name 
of wood ; but apple-trees and 
otlicr fuch like are not excepted. 


becaufe that they are not com¬ 
prehended under fuch name of 
wood ; for if I fell yon my trees 
in the manor of Dakf you lhall 
not have my apple-trees.*' Godb, 
398. Whitton and WeJlofC^ cafe. 
Crawley Serjt. cited and admit¬ 
ted this, but argued that if the 
grant were of all trees euju/ewf 
quegenerh^naturat nominut ant 
qualitatiSii^tti they would pafs.’* 
The exception in the principal 
cafe is rather of all wood eujuf- 
cuuquey 8 cc. than of all trees 
cujufcmquet &c. 


i8i2. 


WYIfDR.\M 


•o. 

Way. 


Callard v. Paterson. 


April aS. 


J^N this cafe a vcrdi£k having been found for the Plain¬ 
tiff for 200/., the damages in the declaration, fubjeft 
to an award, the award when made direfted payment of 
20/. 7/. on the 22d of April. The Plaintiff entered up 
judgment on the 2iff, and inflantly fued out a fdre 
faciasy which Onjlow Serjt. had obtained a rule nift to fet 
aiide. The fum awarded, with a rcleafe to the De¬ 
fendant, was tendered on the following day and refufed. 

Shepherd Serjt. endeavoured to fupport the execution 
and the judgment, which la ft the prothonotary reported 
to be regular, bccaufe the award dire£lcd the payment 
of the debt and taxed colls, and the cofts could not be 
taxed till there was a judgment, or fomething equivalent 
to it j and the Defendant could not pay cofts purfuant to 
the award until it was afeertained what the cofts were : 
therefore the feire facias only was irregular. 


Whether judg¬ 
ment for a fum of 
money awarded 
by an award re¬ 
ducing a verdiift, 
can be entered be¬ 
fore the day on 
which the pay¬ 
ment of the fum 
is awarded ? Qtu 
But execution 
puglit not to be 
had for it before 
the day of pay¬ 
ment. 


Chambre J. The Plaintiff cannot have judgment for 
the debt on a day before it is due. Pie cannot have 
judgment for debiium in prafenti folvem dim infuturo. 


Jhe 
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I8I2. 

Vi 

Call ABO 


v» 

Patirson. 


The Court held that the Plaintiff might veil refufe to 
execute the releafe until after payment of all that he vas 
entitled to. 

The rule not impugning the judgment, but only the 
executidn, which was confefledly irregular, Onflow, 
without difcufling the regularity 6f the judgment, was 
content to make his 

Rule abfolute with cofts. 


April st. 


Brown v. Sayce. 


If Defendant in 
replevin avows on 
a contrail for 
ixoA rent, and 
prove a demife at 
15/. an acre, 
amounting to 
xxxA, it is a fatal 
variance. 

The rights be¬ 
tween party and 
party are para¬ 
mount to the 
rights between 
one of the parties 
and his attorney. 

Therefore where 
one party owing 
rent, had obtained 
a verdidt on a va¬ 
riance, and had 
become infolvent, 
the Court permit¬ 
ted the avowant 
to amend and to 
pay the cofts of 
the former trial 
Into court, as a 
fund for payment 
of his rent, iti de¬ 
rogation of the 
Plaintiff’s attor¬ 
ney's lien. 


'I'HIS was *an a£fcion of replevin: the Defendant 
avowed, that the Plaintiff held certain lands as 
tenant to the Defendant at a certain rent, to wit, at 
no/, rent, payable half-yearly. The Plaintiff pleaded, 
that he did not hold in manner and form, &c. Upon the 
trial before Le Blanc J. at the Monmouth fummer aflizes 
iSii, the inflrument under which the Plaintiff held 
proved to be a contrail for the letting of 148 acres, at 
15/. per acre, which amounted to in/. Le Blanc J. 
held that the variance was fatal, and that the iffue was 
not proved, but referred to the Defendant liberty to 
move to enter a verdidf for the Defendant for the amount 
of the rent claimed by the avowry j fubje£f whereto, a 
verdi£f paffed for the Plaintiff. 

Shepherd in Michaelmas tetm. 1811 obtained a 

rule nifi for fetting afide the verdiQ, and for entering a 
verdid for theDefendant for the rent avowed for; againft 
w-hich 

Bejl Serjt. in tliis term fhewed caufe. He cited 
Sandy and Tajb v. Ledger, cited in Brijlow v. Wright, 

2 Doug, 
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t Doug, 666., debt for rent on a demife at 15/. per ann. 
The demife proved was at 15/. and 3 fowls : the Court 
held the variance fatal. Lord Mansfield C. J. there cites 
Cudlipp V. Rundle, Carth. 202. Savage v. Smith, 

2 Bl. I loi. and Shute v. Hornfey, B. R. £, T, 19 G, 3. 
TKe judgment of Buller J. in King v. Pippet, i T. R. 239. 
and the authorities of Churchill Wilkins, 1 T.R. 449. 
and Pitt v. Green, 9 Eafi, 188. are alfo very ftrong. 

Shepherd Serjt. was called on by the Court to fupport 
his rule : he contended that the allegation of the amount 
of the rent being laid under a videlicet, the variance was 
immaterial. If any rent is due the avowry may be 
maintained. 

Mansfield C. J* Would not a verdifl upon this 
ilTue be evidence of the amount of the rent between the 
fame parties in another a£tion? It certainly would. 
As to the videlicet, if the averment is a material one, 
the videlicet does not aid a variance. The contrail on 
wliich the rent becomes due mud be truly dated. 

Shepherd then dated, that Hnce the trial the Plaintiff 
had become infolvent and abfeonded; upon which the 
Court fuggeded that the Plaintiff had better pay the rent, 
dedu£^ing the cods of this trial, otherwife they would 
give the Defendant leave to amend his avowry and try 
the caufe again. 

Upon this day Bejl reporting that the Plaintiff would 
not agree to thefe terms, the Court made a rule abfolute 
that the Plaintiff might amend, and directed that the 
cods of this trial diould be taxed, paid into court, and 
impounded till further order; which B^ oppofed on the 
ground that the Plaintiff’s attorney had a lien on the 
cods, and which, as he never could recover any cods from 

his 
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x8i2. 

Brown 

0 

V. 

Saycb. 


his client, he ought not to be compelled to relinquifli ill 
favour of the Defendant; and that this pra£ficc was con¬ 
trary to the general rule, and unheard of. 

T/’i? Cei/r/ held, that the rights fublifting between 
party and party, between whom they were then deciding, 
were paramount to the rights fublifting between attorney 
and client j the Court had no general rule for the difpo- 
lition of coils, except to mould each particular tranfac- 
tion fo as to meet the circumftances and juftice of the 
cafe, and they made the 

Rule abfolutc for the Defendant to amend 

/ 

his avowry, and have a new trial, upon 
paying into court the cods of the firft 
• trial. 




Mack IE v. Smith. 


A writ of exe- 
rution to fatisfv 
James the debt 
awarded to Johtit 
amended after 
execution execut¬ 
ed, upon payment 
f.f cofts. 


WRIT of capias ad fatisfaciendum had ilTucd againft 
the Defendant to fatisfy James Mackie^ (the real 
name of the Plaintiff,) 37/. 13/., ** which by the Court 
was awarded to the faid John** Vaughan Serjt. having 
obtained a rule ttift to difeharge the Defendant out of exe¬ 
cution for this irregularity, Shepherd Serjt., who was to 
have Ihcwn caufc, was permitted, on the authority of 
Hunt w.Kendricky to amend the writ, but 

upon the terms of paying the cofts of this application, 
becaufc he ought to have applied to amend in the firft 
inftance, as foon as the fervice of this rule nifi apprized 
him of his miftake. 
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Ex parte Caroline Mackenzie. 


1812. 


May 2. 


^NSLOW Serjt. had on a former day obtained a rule 
ni/i, upon the i ft and fourth feftions of the ftatute 
lyC. 3. 26.) that the feveral fecurities given upon 

the grant of an annuity might be fet afide, and that the 
v/arrant of attorney given to confefs judgment might be 
delivered up to be cancelled, under the following cir- 
cumftances: The grantor Mackenzie applied to Roberts 
to procure her fonic money, who referred her to Lecj an 
attorney, fince dcccalVd. The grantor being poflefTed 
of a penfion of 50/. a-year, granted to her fatlier, late 
an admiral, for his ferviccs in the navyj propofed to 
grant an annuity of 2c/. fecured thereon, in conlidera- 
tion of l2o/.i and a lady named Elizabeth Vaughan was 
found, who had that fum to lay out. A warrant of 
attorney was to be given, enabling the grantee to receive 
20/. a-yearout of the grantor’s penfion at the Admiralty, 
and a warrant of attorney to confefs judgment; and 
for further fecurity, the grantor was required to make 
her will, containing a bequeft for further fecurity, and 
to make an affidavit that (he would never revoke either 
her will, or the power of attorn9y to receive the pen- 
fon; and out of the 120/., the grantee, or Lee her 
attorney, was to retain 10/. until fuch affidavit (hould 
be made, and the will and affidavit were to remain in 


The grantor of 
an annuity was re¬ 
quired, for further 
fecurity, to make 
her will and dc- 
pofit it with the 
grantee, and to 
make an affidavit 
that Ihe w'ould not 
revoke it: a ma- 
glftratc refufed to 
let her fwear the 
affidavit, but lha 
grantee retained 
the will. ic/., 
wdiich had 
been retained 
till the grantee 
ihould make the 
affidavit, were then 
paid to the grantee. 
The memorial did 
not notice the will. 
Held that the me¬ 
morial w'as there¬ 
fore bad, but that 
the 10/. was not 
money retained 
w'ithin y;,4, of the 
flat. I ;G.3. r.26. 


the hands of the grantee. The 120/. was paid down by 
the grantee, but Lee produced his bill for preparing the 
fecurities,* amounting to 15/. lo/*, and out of the 120/* 
took that fum, and alfo 3/. 3/. for the cofts of entering 
up judgment, which was never entered up, and alfo 
I Of. 6 d, for Toun^t an attefting witnefs, who was pre- 
fent, and alfo kept back the 10/. until the affidavit ffiould 
be made. Roberts alfo took out of the 120/. fix guineas, 


as 
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i 812 > as procuration-money; fo that out of the I 20 /. the 
grantor received only 84/. 10/. 6 d, A few days after- 
’^ards the parties went with the affidavit prepared to 
Mr. Ford, a magiftrate, at BonV’Jhreet, in order to fwear 
it: he ftrongly animadverted on the tranfa£fcion> and 
refufed to let the grantor fwear it. This part of the 
tranfa£^ion, therefore* fell to the ground* and the 10/. 
was paid over to'the grantor. After this* the memorial 
was enrolled* but it did not notice the will* which ftill 
remained in the cuftody of the grantee. The annuity 
Was many years paid* and Onjlow now objedled* i. that 
the memorial ought to have noticed the will; 2. that 
the 10/. kept back by Lee was a part of the confidera- 
tion retained on a pretence* contrary to the prohibition 
of the 4th fe^ion. 

Sellon Serjt. on this day (hewed caufe. He contended 
that the propofed fecurity by will and affidavit having 
been abandoned* it was unnecefTary to memorialize it. 
In like manner, the 10/. retained was never intended to 
be retained permanently* but only till a fpeciiic purpofe 
was anfwered* and that purpofe having been dropped* 
and the fum retained having been paid over to the De¬ 
fendant before the enrolment* the tranfa^^ion M'as 
of fo tranAtory and nugatory a nature* that it was un- 
neceAary to mention it in the memorial. Lee too* who 
could have explained the tranfadiion, was dead; and 
after a party has lain by for the death of the grantor’s 
agent* the Court will not entertain an application of 
this fort. 

Onjlow, in fupport of his rule. No cafe has decided* 
that if an agent dies* therefore the grantor (hall be 
•without relief. BeAdes* Toung and Roberts are alive* 
though Lee"i% dead* and they might explain the matter 
if it were capable of explanation. ^ \MansJield C J. Ro^ 

I % herts 
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^rts is more the grantor's agent than the grantee’s.]. 
The charge of three guineas for the judgment was a 
colourable charge^ and was extortion; for no judgment 
was ever entered. This retention is within the 4th fee- 
tion^ which avoids the fecurities if money be retained 
“ upon any pretence whatever.” The laying the money 
on the table by Mrs. Vaughan was not a payment widiin 
the meaning of the a£fc. X^/s was the hand that ulti¬ 
mately paid it, but the deeds and memorial Hate it as 
paid by the grantee. The grantee retained the will, 
which was a fecurity, though ihe gave up the 10/. 


i8X2. 

V 

Ex parte 
MackEKZIJE. 


Mansfield C. J. This is a cafe certainly of a new 
fort; Mr. Lee^ if he was ' alive, ought to pay all the 
cods, and pay to Mrs. Vaughan, on account of his mif- 
condu^I, all the lofs (he has fudained in confequeuce of 
it. He requires a will, a very improper fecurity, and 
the moment after Mifs Mackenzie had given it, (he 
might have revoked it; but as long as the will did re¬ 
main, it was an additional fecurity, and ought to have 
been mentioned in the memorial. Mifs Mackenzie, al¬ 
though (he had not made the a(Gdavit, which Mr. Ford 
very properly refufed to have fworn before him, yet 
might think herfelf bound in honour not to revoke the 
will: be that as it may, while it continued unrevoked, 
it was a part of the fecurity. I have read the 4th fe£fion, 
and it feems that this fum of 10/. was not money re¬ 
tained widiin the meaning of that fe^^ion, for it means 
a retaining for the benefit of the perfon retaining, and 
to the injury of the perfon felling an annuity. As to 
the fums psud to Roberts and Lee, and for the judgment, 
the cafe is nothing more than this, that Mifs Mackenzie 
was, as is always agreed for, to pay for the fecurities, 
Mrs* Vaughan was to pay only the 120/. and no more. 
This 6/. and the 10/. d/. were gratuitous payments 
paid in the way that all thefc fums are. We therefore 
VoL. IV. Z muft 
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£x parte 
MACKiiNZlfi. 


niuil do only that which we are obliged to do, fet 
afide the warrant of attorney; and as to the deeds, they 
are not worth a farthing. We are very forry for it; for 
Mrs. Vaughan is innocent, fhc has done nothing. 


Heath J. This lo/. was not money kept back for 
any purpofc of the grantee of the annuity: the whole 
of this claufc of the udl mult be taken together. 

Rule abfolute. 


Maj 2* 


Keath and Others v . Hai.l and Porter. 


A creditor who IS was an a£tIon for money paul, lent, and had 

has alTigncd his received, brought bv the Plalntiil's, wlio were 

debt 19 a compc- . . 

teat witnefs to in- b.'^nkers, againit the Defendants, to recover the amount 
creafe the fund out of money W'hich they had fupplicd, and paid into the 
of which the debt qJ- Defendant Portery to be employed in his 


trade of a mealman, and for which they contended that 
both the Defendants were jointly liable, becaufe there 


is to be paid. 

An equitable 
' aifignnient of a 

debt ’may be by , , , _ n •• i i /*/•/• i . 

parol as well as by ^ fecret partnerfiiip in the bufinefs, fubfilting 

deed. between Hall and Porier, The Defendant Porter^ who 

€ failed in trade, pleaded his bankruptcy and certifi- 

w'hlch enacts that catc; whereupon the Plaintiffs entered a nolle profequi 

creditors proceed- him, and proceeded againft the Defendant Hally 

mfffion^lrbT”^ pleaded the general iffuc. The cauTe was tried at 
deemed to have Guildhall, at the fittings after Michaelmas term 1811, 
made their elec- before Mansfield C. J., when it was clearly proved that 

does not extend to money had been advanced by the Plaintiffs to Porter, 
prevent a creditor employed in the trade, and that Heath was a dor- 

debt com- partner. After a verdid for the Plaintiffs, 

niiifion agaiiill uire 

Jjartiier from i’uliig Vaughan Serjt., in Hilary term 1812, moved to 
the others. grounds, which, had been re- 

5 ferved 
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fiSrved to him at the trial; upon the ground^ 

that the Chief Juflice had received the evidence of 
Spriggins, an agent of the Flaintifis, through whofc 
hands the money was advanced to the Defendants; 
and the objeftion to his competency was, that he was 
himfelf a creditor of the Defendants, and that the effedt 
of the evidence he was called to give, would be to make 
Hall liable to all the debts of Porter, and therefore to 
incrcafe tlie fund for the payment of his own debt. I’he 
anfwer given to this objection was, that the FlaintiiFs 
had purchafed of Spriggins the debt due to hiin'from the 

. V ^ 

Defendants, for the dmount of loj-. in the pound, which 
they were to pay him, and were to ftand in his rights ; 
but no aflignmeiit by deed of the debf had ever been 
executed by Spriggins to the Plaintiffs, nor even in 
writing; it had only paffed by parol, but the Plaintiffs 
had given Spriggins credit for that amount in the bank¬ 
ing account which he kept with them. It was urged 
for the Defendants, that this did not dived the witnefs of 
• his intered, for that this agreement was not binding on 
either of the parties. The fecond ground now indded 
on was, that the Plaintiffs had proved their debt under 
the commiffioii againd Porter ; it was tlierefore contended 
that in the affidavit they made on that occaCon they 
. mud neccffarily have fworn, with a knowledge of the 
partneffliip, that the debt was due to th.em from the 
Defendant Porter alone, and not from Porter zndi Heaths 
for they could not prove a joint debt againd the effedfs 
of Porter only. That they mud therefore be conffdcred. 
as having made their ele£f ion to proceed under the bank¬ 
ruptcy for this, as a feparate, and not as a joint debt, 
the Defendants being protc£fcd by the dat. 49 G. 3. 

I 2 X./ 14., and that they were cdoppedby their alRdavit 
from now proving it to be otherwife. He dated that 
ferious doubts had been entertained whether that were not 
^e effe^ of this a6t. 

Z 2 


18x2. 

Heath* 


V, 

Hall. 


Mans- 
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V* 

Hall. 


t Mansfield C. h obferved, that as to the firfl: pointy 
to fay that the agreement for the purchafs of the d^bt 
was not binding, was begging the queftion. If two 
men agree for the fale of a debt, and one of them gives 
the other credit in his books for the price, that may be 
a very good aflignment in equity: its refting in parol is 
no objedion: even a deed could not ailign it at law $ 
and, no doubt, if there had been an alignment by deed, 
the afllgnor mulh fue at law, but he would notwith- 
itanding be a good witnefs in this fuit. Could it be 
faid that a mere naked legal truftee for the FlaintiiFs, 
without an intereft, was not a competent witnefs ? As 
to the other point, the Plaintiffs had a right to a contri¬ 
bution from the effe^fs of Hallf although^they proved 
their debts agaihft Porter, They are entitled to prove 
their joint debt againft Porter's eflate, although they 
cannot receive a dividend till Porter's feparate debts are 
fully paid. Is it meant to be infifted that any a£I has 
paffed within the laft (ix or feven years, fo monftrouily 
unjull and abfurd, that where a joint debt is due from 
two partners, and a commifHon iffues againft one of 
them, the creditor cannot prove his debt under the 
commilHon, and alfo fue the other partner ? The prac¬ 
tice of the Court of Chancery has varied much within 
my memory: it ufed to be, that a joint creditor might, 
under a feparate commilBon, prove, and receive a 
dividend; but now he cannot proceed to receive a 
dividend, unlels there is a furplus, he can only prove 
his debt. 


Chambre J, The interefl; of the witnefs is merely 
nominal. 


The Court granted a rule njfi on the iirft point i but 
defired that it might not be fpoken to, unlefs the De¬ 
fendants* counfel could produce fome authority , to /hake 

7 the 
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die prefent opinion of the Conrt; and they altogether 
•refufed the rule on the fecond point. 

* 

On this day Vaughan and Rough SeTjts.9 for the De- 
fendants^ not having found any authority to ferve their 
purpofe, the Court relieved Shepherd Serjt. from arguing 
for the Plamtifie^ and 

Difchargcd the Rule. 


Merrill and Another, Affignees of the Effedls 
of Biggs, a Bankrupt, v. Frame. 

’‘J'HE Plaintiffs declared in covenant upon a leafe made 
by the Defendant to Biggs^ fince a bankrupt, whofe 
affignees they were, whereby the Defendant « demifcd, 
leafed, and to farm let,” to the bankrupt, a meffiiage and 
land in the parifh of Hillingdon^ for a term of 17 years 
and a half, wanting 10 days, under the yearly and other 
rents therein exprelTed. The declaration then Hated a 
covenant by the Defendant, with the bankrupt, his exe¬ 
cutors, adminiftrators, and affigns, ** that the bankrupt, 
his executors, adminiftrators, or affigns, fome or one of 
tliem, paying the faid rents, and performing, and keeping 
all the covenants, provifoes, and agreements in the faid 
indenture contained, ftiould and might peaceably and 
quietly occupy and enjoy the premifes without the lawful 
let, fuit, or eviction of the Defendant, or any claiming 
or to claim, by, from, or under him. The Plaintiff then 
affigned as a breach, an evi£lion by a title paramount to 
the title of the lefTor. The Defendant demurred, and 
the Plaintiff joined in demurrer. 





Rbath 

V. 

HaLl. 


Maj %• 


If a leafe con* 
tain a covenant for 
quiet enjoyment 
againft the lelTor 
and thofe who 
claim under him, 
the leflee cannot, 
upon an eviction 
by a paramount 
title, recover under 
the implied cove¬ 
nant for general 
title implied in the 
word ** demife.” 


Rough Serjt. was to have argued in fupport of the de¬ 
murrer, but he was flopped by the Court, who called on 

3 Shepherd 
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|8I2. 

Merrill 

V. 

Frame. 


May if 

If a policy is 
executed in the 
printed fornij with¬ 
out any fpccific 
fubjecSl of iiifurance 
being inferted in 
writing! and the 
fubjedt-raatter is 
afterwards added 
in writing! and the 
addition figned by 
fome of the under¬ 
writers only! the 
allured cannot re¬ 
cover againft thofc 
underwriters who 
do not fo lign! on 
the conlradl, as it 
Hands altered by 
the iiiiertiuu. 


Shepherd Serjt. to fupport the declaration. He con¬ 
tended that although under the exprefs covenants for 
quiet enjoyment againll the JclTor and all claiming under 
him, the Plaintiff could not recover upon an evi^ion by 
a paramount tide, yet the latter covenant did not reilrain 
or deffroy the implied covenant for an abfolute good 
title, which was contained in the words demifed and 
leafed and he cited Gainsford v. Griffithf 1 Sounds 59. 
to fiicw that there might be a diilinfl general covenant, 
not reftrained by the fubfequent particular covenant. 

The Court expreffed a decided opinion againft the 
poflibility of applying that dodlrine to the prefent cafe. 
The rule of law was, that exprejfwn facit taciturn ccjfarc. 
But the argument of the Plaintiff would make exprejfum 
and taciturn to mean the fame thing. 

Judgment for the Defendant. 


Langhorn •v, Cologan, 


^JpHIS was an adlion upon a policy of infurance which 
was fubferibed by the Defendant in the ufual printed 
form, “ upon any kind of goods and merchandifes, and alfo 
upon the body, tackle, apparel, ordnance, munition, ar¬ 
tillery, boat, and other furniture of and in the good fliip 
. , at and from London to any port or ports in the 
Baltic^' no words in writing, deferiptive of the fpecific 
fubjefl: of infurance, having at that time been inferted. in 
the policy. No value was declared. After the fubferip- 
tion by the Defendant, the Plaintiff inferted in the policy, 
in the blank which occurs after the printed words “ lhall 
be valued at,” ftriking out the word at,” the words 
« 100 hogiheads of hne fugar, 60 hogiheads eff melaffes, 

and 
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and ao tuns of fuftick.” The policy was afrcnvanU 
figned by feveral of the underwriters with the 
letters of their names, fct againll ihcfe words, to imlicitc 
their approbation of the infertion, and their confent that 
the aflurance fl)ouId be on thofe articles; but tlie De¬ 
fendant had not fubferibed his initials, nor was it proved 
that he had given any verbal afient to this addition. 
There were feveral counts in the declaration, laying 
the infurance in dilFeront ways. The fecoiul count 
flatcd, that with the confent of rlie luiderwritcTS the in¬ 
furance was afterwards declared to be on the goods fpe- 
eified. Upon the trial of this caulc at GmLU'nIly at the 
fittings after Michaelmas term i8ii, before Miwsj 1 A>^ 
C. J., it was ohjcdled, upon this iiiflniment, that the ori¬ 
ginal policy was difeharged by the alteration, and tli.it 
the Defendant had never fubferibed or afl'ented to tlie 
altered policy. It was alfo urged thajt this was fuch an 
alteration in the fubjeft-maticr of the infurance, as re¬ 
quired a new (lamp, ns a new contrailiV, and was not 
cured by the llatute 35 G. 3. e. 63./. 13. MaKsficlnC. J. 
nonfuited the PlaintilV, referving to liim liberty to move 
to enter a verdifl. 


33Jt 


i8I2. 



I.ANGHOr.N 


V, 

COLOGAK, 


Shepherd Serjt. accordingly In Hilary term obtained a 
rule nift to that elFe^i, againft which 


Letts and Vaughan Scrjts. on this day (hewed caufe.’ 
They infifted, firft, that the altered contrail required a 
new (lamp; fecondly, that the contrail, being varied 
without the knowledge and confent of the Defendant, 
was not binding on him, and that even if a parol confent 
had been given, it could have had no operation by way 
of addition to a written inftrument; thirdly, that the 
original contraf); was deftroyed by the alteration, fo that 
the Plaintiff could not apply any of his counts thereto; 

Z 4 and 
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V / 

Langhoan 

Vm 

CotOGAN. 


and fourthly, that the rifle having once attached, there 
could in this cafe be no return of premium. 

Bhepherd and Serjts. in fupport of their rule ar¬ 
gued, j. That the Defendant, by fubferibing the policy 
in blank, gave a virtual permiflion and authority to the 
PlaintiiF afterwards to infert the fpecifle fubje£t of in- 
furance, and to declare the interell and value. It is a 
common pra£rice to execute policies with permilfibn ex- 
prefled, that the alTureds may by a fubfequent indorfe- 
ment on the policy declare the fubje£f-matter and inte- 
refl:; the only dilFerence is, that here the permiflion is 
implied. 2. If that be not fo, the contra£f is not altered 
quoad this Defendant, who did not put his initials to the 
alteration, but remains, as to him, the fame as it was 
originally framed; for the fame paper, with one Angle 
itamp, may contain one contra^ as between the aflTured 
and one underwriter, and another contrail as between 
the alTured and another underwriter: one may legally 
execute the policy for the goods only, another for the 
fhip only, another for the freight alone, yet the fame 
inflrument (hall be valid for all; this being fo, the poli¬ 
cy, as fubferibed by the Defendant, is a policy both on 
goods and (hip, and attaches on fuch of the feveral fub- 
jed^-matters therein mentioned, in which the PlaintiflF is 
proved to be interefled. It is an ordinary prad^ice to 
fubferibe policies, leaving the fpeciAcation of goods and 
value to be Ailed up afterwards, in like manner as a bill 
of exchange may be drawn, or accepted, with a blank for 
the fum, payee, or time of payment, which, being after¬ 
wards Ailed up, completes the inflrument. As to thofe 
underwriters who have put their initials, this is a policy 
on Ihe fpecifled articles, being, fo far as relates to them, 
reftri£ted by their Agnature; and as to the others, it is 
an infurance on the matters enumerated in the blank 
form* If that be not fo, then it is only an inchoate in- 

ftrument, 
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ilrumenty which never was completed^ and therefore no 
rifk ever attached, and the PlaintifiF is entitled to recover 
as for a return of premium. So, if the contrail; was 
altered by the aflured without the confent of the under¬ 
writer, in that cafe alfo, there muft be a return of pre¬ 
mium. The obje£kion raifed from the want of a new 
llamp, if at all applicable, would apply only to the cafe 
of thole underwriters who ligned their initials to the 
altered policy, not to this Defendant, againft whom the 
Plaintiff (lands on the policy as it was originally framed, 
(lamped, and fubferibed. An intention to alter a policy, 
which intention is never carried into effe^, cannot 
render a new ftamp neceflary. 


Langhobn 


V. 

COLOGSN. 


Mansfield C. J. In this cafe, as to the main point, 
I cannot get rid of the impreffion I had at the trial, that 
the inflrument now is different from what it is dated 
in the only count on which the Plaintiff could have re¬ 
covered at the trial. The alteration is a very material 
one. When once a declaration of intcred is made, the 
policy attaches not on any goods the Plaintiff might put 
on board, but on thofc comprehended in that declaration. 
The indrument, therefore, as to thofe who do not affent 
to that declaration, is gone. As to a return of premium, 
fuppofe the affured tears the feal off his policy, can he 
by his own ad compel the affured to return the pre¬ 
mium ? The underwriter has fulfilled all his part: the 
affured can no more compel the underwriter to return 
the premium, than the underwriter can compel him to 
relinquifh the contract. As to the cafe, to which this is 
compared, of effeding an affurance and not putting any 
goods on board, .it is underdood to be an implied term 
of the contrad of infurance, that if the goods are not 
put on board, the money (hall be returned j here the law 
avoids the contrad, by an accident, unforefeen, and un¬ 
intended, but the premium cannot be returned. And 

it 
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Lakghobn 

V. 

COXGGAN. 
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it refti with the confcience of the Defendant whether 
he will pay this money or not. The law upon the fub- 
je£b is plain. 

Heath J. was of the fame opinion. 


Chambre J. concurring, 


The rule was difcharged. 


Maji 3. Wilde v. Fort and Others, Aflignees of Brick- 

wood, a Bankrupt. 


If tlic vcnJor of ’^HIS was an aftion of (tjpmpjit. The declaration 
an eitate by auc- Hated that the Defendants, as aflignees of the bank- 

a'dew 0 “ *^he 26th of Oclol/er i8io, caufed to be put up to 

day fpecified, the falc, amongft other things, a certain freehold ground- 
punch a^er^may re- ariling from fix dwelling-houfes in CambertueJl 

pofit and refeind Grove, in the county of Surry, the purchafer or his fuc- 
thc contrail, with- ceflbrs to bc cntitleil to t!te improved value at the expira- 
^etrer^the ven^^ leafe, upon and fubjeci: to the following, 

dor may ultimate- (amongll other) conditions; that is to fay. That the 
W'lh^a^good^tkle” bidder lliould be the purchafer, and fhould pay 

or not. 

A purchafer is not bound to accept a doubtful title. 

Where it was an objcdllon to a title that it was doubtful wheiber the wife of a party 
to a deed thirty years old was barred by that deed of her dower, it was not anfwered by 
proving at the trial that Ihe wJjS then dead, fucb proof not having been before given. 

It is a fuflirient obieflion to a title, that a perfon under whom the vendors claim, 
held, during his feifin the eftatc, a newly created office under the crown, (.that of lom- 
miffioner of Dutcb property,) in u^hich he was diredled by llatute, to pay the furplua 
(after certain charges anfwered) of the proceeds of certain fales into the Bank of £n^ 
land, there to remain fubjedl to fuch orders as the king in council Ihould give thereon, 
and that his accounts with the crown were yet unliquidated. 

The lands of every perfon who has received money belonging to the crown, or for 
which he is an accountant to the crown, are liable to an extent under the Hat. 13 £/i»* 
c, 4. Per Marujuld C. J. 

And at common 1{1<V alfo* Heath J. 

down 
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'(Jown iVnmciliutely a depofit of lol. per cent, in part of 
the pureV mIV- money, and fign an, agreement for pay/iieat 
ol the remainder on or before the 30th of November then 
next, and that the purchafer thouid be entitled to tlie 
rents and profits irom Michaelmas 1810; that full, and 
proper ribllr.'cls would be givcii at tue vendor's expenCe, 
but the deeds of conveyance and any uttcltod copies that 
migiii be required were to be at the purchafer’c -.xpcnce. 
The Plaintiff averred that on fuch fale Jie became Use 
purchafer of the faid ground-rent and premifes upon and 
according to the faid conditions for the fum of 910/. and 
paiil down immediately a dcj)ofit of 20/. per cent, in part 
of the purchafe-money, and figned an agreement for pay» 
ment of tlie remainder tlycrcuf on or before the 30th of 
Phvember tlien next, according to the conditions. He 
then averred mutual promifes and his own willingnefs to 
perform, and his requeft to the Defendants to give him 
a full and proper abltracl of a good and‘valid title to 
the premifes according to the form and efFe£l, true in¬ 
tent, and meaning of the conditions, but that the De¬ 
fendants did not nor would, when they were fo rcquelled, 
or at any time before or fince, give nor would give to 
the Plaintiff a full and proper abftrafl of a good and 
valid title to the premifes; neither had the Defendants 
returned or paid to the Plaintiff the depoCr money, alt* 
though requefted} by meons whereof the PInintiJi had 
been deprived of .di benefits and advantages which would 
Ijave arifen to him from the completion of the purchafe, 
and had been put to great expenccs, amounting in the 
whole to 50/., in endeavouring to procure fuch title, and 
to get the purchafe completed, and had loft all gains and 
profits which he might and etherwife would have made 
and acquired, from ufing and employing the money paid 
by him as depofit, and other monies provided and kept 
]3y the Plaintiff for the completion of the purchafe* The 
fecond count ftated, that in confederation that the Plainr 

tiff 


1812. 

Wild* 


V. 

Foirv* 
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1812. 

WXUXB 


nt, 

Tobt. 


tiff had baigained with the Defendants, as fuch aflignees> 
for the purchafe of a ground*rent arifing from fix dwell- 
ing-houfes, and of the improved value of the fame at the 
expiration of a certain leafe thereof, at and for the fum 
of 910/., and had paid to the Defendants 182/. in part of 
the purchafe-money, and had alfo agreed to pay the refi- 
due thereof on or before the 30th day of November then 
next, and to accept a proper conveyance of that ground- 
rent and premifes, on having a good and valid title made 
to him to the fame, (the deeds and copies to be at his 
expence,) the Defendant^ undertook that they virould 
make to the Plaintiff a good and valid title to that 
ground-rent and premifes; and that although the Plain¬ 
tiff was ready to pay the remainder of the purchafe- 
money, and to accept a proper conveyance of thofe pre¬ 
mifes according to his agreement, yet that the Defendants 
did not nor would, although requelled, make a good and 
valid title to the Plaintiff of the fame premifes, but had 
thitherto wholly failed and made default, neither had 
they returned to the Plaintiff that fum of 182^, or any 
part thereof, although requelled ; by reafon whereof the 
Plaintiff had been deprived of ail the benefits and advan¬ 
tages whfth would have arifen to him from the comple¬ 
tion of that purchafe, and had been put to great ex- 
pences, amounting to 50/., in endeavouring to procure 
fuch title, and to get the purchafe completed, and had 
loll all gains and profits which he might and otherwife 
would have made and acquired from ufing and employ¬ 
ing the money fo paid by him as depofit, and other 
monies provided and kept by the Plaintiff for the com¬ 
pletion of that purchafe. There were alfo counts for 
money paid, money had and received, and upon an 
account Hated. The Defendant pleaded the general iffue. 


Upon the trial of this caufe at the London fittings 
after Mkhatlmas term 181 x> before Mansfald C. J. and 

a fpecial 
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ft fpecial jury, the Plaintiff proved the fale upon the con¬ 
ditions ftated, and the payment of the depofit as averred 
in the declaration, and that after an abftradb, which was 
read at the trial, liad been delivered, and much corre- 
fpondence had paffed between the Plaintiff and the folici- 
tors for the Defendants refpeding it, the objections to 
the title not being removed or anfwered, the Plaintiff 
about a year after the time fixed for the completion of 
the purchafe, commenced this aCtion, and delivered under 
a judge’s order a bill of particulars, Hating the objections 
to the title made on the behalf of the Plaintiff, of which 
the two molt material were as follow. 3d, That it did 
not appear that the widow of Simon Halliday^ one of the 
grantors in a deed of 8th Ju/y 1787, (who was living in 
1807), was dead, and that die limitations*in the deed ift 
Afay 1783 for S, Hal/ida/s benefit did not appear fuffi- 
cient to bar dower. By that deed the premifes were 
granted and releafed to Edmund Holliday and his heirs, 
to hold to him and his heirs to the ufe of fuch perfons, 
and to and for fuch eftates, as Sinllm Holliday Ihould by 
deed or will dire£f, limit, or appoint, and in default of 
fuch appointment, to the ufe of Simm Ha^ay^ his 
heirs and affigns for ever. 6th, That Mr. oricknvood 
appeared by the abltrad to be an accountant and debtor 
to the crown, and that the property purchafed might 
confequently become, or actually was, liable to an extent, 
Mr. Briehwood, to whom it belonged, being a Dutch 
commifEoner, under the ftatute 35 G. 3. c. 80. and his 
Accounts being as yet unfettled. With refpef^ to the 
laft obje^on, the faCts were, that the flat. 35 Geo, 3. 
c. 80. / 21. after reciting that feveral ihips and veffels 
belonging to the fubje^s of the United Provinces^ and 
alfo other (hips and veffels having on board goods and 
effects belonging to fuch fubjedis, had been, or might be 
^leafter detained in, or brought into the ports of this 
kingdom, and that futh cargoes and fuch fliips and veffels. 

might 
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might perilh, or be greatly injured, if fome provifion waaf 
not made refpe£fing the fame, it was ena£);ed, that it 
ihould be lawful for his majefty in council m grant a 
commiflion, under the great feal, to three or more per> 
fons, authorizing them to take fuch Ihips and cargoes 
into their pofleflion, and under their care, and to manage, 
fell, or otherwife difpofe of the fame to the bcft advan¬ 
tage, according to fuch inflrudlions as they fliould from 
time to time receive from his majefty in council, fub- 
je£t neverthelefs, in refpeft of goods, thereby direftcd 
to be brought into the warehoufes of the Eaji India 
Company, to the fpecial provifions in that aft contained. 
And after certain other provifions, it was by the 26th 
feftion enafted, that if any of the faid fiiips, goods, or 
effefts {hould bb fold under that authority,, they Ihould 
be refpcdlively liable to the duties, and entitled to the 
drawbacks, and fubjcft to the conditions, rules, regula¬ 
tions, and veftriftions, penalties, and forfeitures therein 
before mentioned; and the commifiioners fhould, and 
were thereby authorized and required to caufe the duties 
and the cxpences of the fale, in the firfi: place, to be 
paid out^* the proceeds of fuch fale; and after fuch 
payment^iould, (except in cafes where it is otherwife 
provided by that aft,) caufe the proceeds of fuch fale to 
be paid into the Bank of England^ there to remain, fub- 
jeft to fuch orders as his majefty in council might from 
time to time think fit to give thereupon ; or in cafe fuch 
proceeds ftiould arife from a fale made under the direc- 
tions of the High Court of Admiralty, as therein-before 
provided, then fubjeft to fuch orders as that court ftiould 
make concerning the fame. A commilfion under the 
great feal, dated the 19th1795, after referring to 
the provifions of that ftatute, and after reciting that feve- 
ral fuch ftiips as therein mentioned, had been, or might 
be thereafter detained in, or brought into the ports of 
this kingdom, appointed Mr. Brichwaod and two others 

to 
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to take all fuch (hips, cargoes^ &c. into their polTenion, 
and under tlieir care, as the crown was empowered to 
feizc under that aiSI, and to manage, fell, and difpofe of 
the fame to the bed advantage, according to fuch in- 
ftrudlions as they Ihould from time to time receive from 
his majefty in council, and to difpofe of the proceeds, 
and to do every thing which the crown could authorize 
them to do by virtue of that aft. In May 1809 his ma- 
jclly by an order in council direfted the commiflioners 
to make up their accounts, and therein to take credit for 
a commiilion of S per cent, upon the nett proceeds of the 
Ihips and other efFefts which had come into their hands, 
as a remuneration for their fervices, and in full difeharge 
of all expences whatever which they might have incurred 
in the courfe of their commilTion; and it appearing that 
the commiflioners had made a confiderablc fum by in- 
veiling from time to time large fums in floating fecuritics 
bearing intereft, the commiflioners were by the fame 
order in council direfted to give credit for all fums or 
profit made by them from time to tirfe upon the balances 

in their hands. Subfequently to this order the commif- 

* 

fioners delivered in their accounts to the treafury^in the 
manner preferibed for public accountants, which accounts 
were at the time of the trial before the board of auditors, 
but they had not complied with the order in council, as 
to the mode in which their accounts flrould be made out, 
having omitted to charge thernfelves with tire intcrefl 
upon the balances, and having claimed and charged a 
commilfion of 5 per cent, upon the grofs, inilead of the 
nett proceeds of the Dutch property, alleging that after 
letters of reprifal wqrc ilTued againft the Dutch pro¬ 
vinces, they were no longer to be confidered as commif- 
fioners under the aft of parliament, but as afting as 
prize agents for his majefty, and therefore entitled to 
claim the allowance, which up to the 45th Gey. 3. w'as 
received by prize agents, viz. 5 per cent, upon the grofs 

proceeds. 
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proceeds.' .The account thus delivered in (hewed a ba« 
lance to be due from the commiflioners to his majeHyf 
which was thus dated: ”1810. March — TJo 
balance, inveded in exchequer bills, 28,935/. 8x. 6^.** 
They had however, in their ledger, dated an account, 
(hewing the amount of intered made by them upon the 
balances, and the difference between the 5 per cent, upon 
the nett and the grofs proceeds, and if they had dated 
their accounts in the manner preferibed, the balance due 
from them to government would be very confiderable, 
the amount of the intered made on the balances, being, 
as they themfelves dated, upwards of j^42,ooo 
And the difference between the com- 
niiiBon on the nett, and the grofs pro¬ 
ceeds, being upwards of - - 27,100 

To which add the balance as they dated it, 28,900, 


There was a deficit upon the face of their 

accounts of at lead - - ;^98,coo; 

And that balance could only be reduced by their fuc- 
ceeding in obtaining from his majedy a larger allowance 
than that granted to them by the order in council, and 
by their being entitled, (as they claimed to be,) to put 
the intered upon the balances into their own pockets, 
with a view to which, they had fhortly before the trial 
filed a bill in thp Court of Exchequer againd his 
majedy’s attorney-general for relief. And the accounts 
themfelves were at the time of the trial only partly au¬ 
dited, fo that it was poIHble that many items in their 
actounts might eventually be difallowed by the board of 
auditors, which might increafe the balance againd them. 
The commiflioners had lodged 35,000/. in the hands of 
government, which they conceived would cover all de¬ 
mands. It was probable that feveral months would 
elapfe after the time of the trial before dieir accounts 
would be finally fettled. It was in evidence that before 

the 
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the trial no proof ha4 been given of the death of the 
widow of Simon Hollidayi but at the trial it was proved 
by the Defendants that Ihe died in 1807. The cafe of 
Cox V. Chamberlain^ 4 ^^637. was (ited^ to Ihew that 
the limitations in the deed of ift May 1783 were not 
fuch as would bar the wife of Simon Holliday of her 
dower. Several letters of the Plaintiff's were inGfted 
/on by the Defendants to ihew that there had been a 
waver of thefe objcdlions; but the jury, to whom 
Mansfield C. J., contrary to his fubfequent opinion, left 
that queft-ion upon the conftruftion of the letters, ex- 
prefsly found that there had been no waver, and under 
the direction of the Chief ^uftice, who was of opinion 
that the Plaintiff was neither entitled to recover back 
the cxpenccs of inveftigating his title nor intcreft on 
the depofit, even if the Defendants had made intercil 
of it, found a verdict for tlie Plaintiffs for 182/., being' 
the amount of the depofit, without either expenccs or 
intcrefl:, but fubjeQ to the two objeftions which the 
Chief Juffice referved, of the liability to an extent and 
to dower. 
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Lens Serjt. had in Hilary term 1812 obtained, on be¬ 
half of the Defendants, a rule nifi to fet afide this ver¬ 
dict and have a new trial} againlt which 

Shepherd and Beji Scrjts. now (hewed caufe. At law, 
if the Defendant would refill the Plaintiff’s claim to 
refeind the contra£t, it is neceffary that the Defend¬ 
ant ihould Ihew that he had a good title to convey at 
the time ftipulatcd. for in the agreement of purchafe x 
court of equity is at liberty to take notice of fadls which 
take place after the contradl, fubfequently enabling the 
vendor to complete his title. \Mansfield C. J. And that 
power is attended with dreadful effedls in the delay 
hereby occafioned. j It is not enough to fay tl)at a dif- 
VoL. IV. A a puted 
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^uted point in the title has not been decided adT^elf 
to the purchafer; he is not bound to boy a lav fuit with 
his putchafe. Hartley v. Peahallf Peake, N, P. Cafeef 
130. In an adion refpedling the purchafe of the leafe 
of a public houfe» the purchafeT*s attorney vras going to 
examine the muniments^ when the vendor’s attorney 
aiTured him they contained none but ufual covenants* 
In a mefne ailignment was a covenant that the alBgnee 
and his ai&gns would buy his beer of a particulat brewer, 
and this was made an obje£lion to the title. Lord Ken^ 
yon C. J. faid he would not decide whether this covenant 
would be binding upon the purchafer; but he would not 
compel the purchafer to buy a law>fuit. No evidence in 
this cafe had been produced of the death of the widow 
at any time before* the trial. With refpeft to the claim 
of the crown on Mr. Brickwood*& eftate, it is not com¬ 
petent for his aflignees to difeufs with the FlaintifF, in 
this court, a point over which the Court of Exchequer 
entertain exclufive jurifdifllon; and no perfon could at 
the time of the trial tell how that Court would decide 
it. But this debt of Mr. Brichivood to the crown, as it 
is not only probable, but quite certain, under the (latute 
13 Eliz. c. 4 ^, creates a lien on his real eftate. \Heath J. 
It does at common iaw.3 preamble of that ftatute 
purports to be ** for the better fecurity of the queen’s 
majefty, her heirs and fucceiTors, againft fuch as ihall 
have the receipt and charge of the money and treafure 
of her highnefs, her heifs and fucceftbrs.” This alone 
would fuffice, for it is clear that Mr. Brickwood was a 
receiver of money as truftee for the crown. The ftatute 
ena^s, that «all lands, tenements, profits, commo¬ 
dities, and hereditaments, which any treafurer, or re> 
ceiver, in or belonging to any of the queen’s majefty’s 
courts of the exchequer, wards and liveries, or duchy 
oiLaneafier^ treafurer of the chamber, cofferer of the 
(9 the queen’s majeftyi her heirs or fucceflbrs, 

treafurer 
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treafurer for the wars, treafurer of any fort, town, or 
calUe where any garrifon is or lhall be kept, treafurer of 
the admiralty or navy, treafurer, under-treafurer, or 
other perfon accountable to the queen’s majefty, her 
heirs or fucceflbrs, for any office or charge, of or within 
the 'mint, treafurer or receiver of any fums of money 
impreft, or otherwife, for the ufe of the queen’s ma¬ 
jefty, her heirs and fucceflbrs, or for provifions of vic¬ 
tual, or for fortiScations, buildings, or works, or for 
any other provifions to be ufed in any of the offices of 
the queen’s majefty’s ordnance and artillery, armory, 
wardrobe, tents and pavilions, or revels, cuftomer, col¬ 
lector, farmer of cuftoms, fubfidies, impofts, or other 
duties within any port of the realm, collector of the 
tenths of the clergy, colle^or of any fubfidy or fifteenth, 
receiver-general of the revenues of any county or coun¬ 
ties, anfwerable in the receipt of the exchequer, or in 
the court of wards and liveries, or the duchy of Lan~ 
cajlery clerk of the hanaper, then had, or at any time 
thereafter ftiouid have, within the time whilft he or 
they or any of them ftiould remain accountable, fhould, 
for the payment and fatisfadion to the queen’s majefty, 
her heirs and fuccefibrs, of his or their arrearages, at 
any time thereafter to be lawfully, according to the 
laws and cuftoms of this realm, adjudged and detcr- 
mtned upon his or their account, (all his due and rea- 
fonable petitions being allowed,) be liable tq the pay¬ 
ment thereof, in like manner as if bound by writing 
obligatory having the efieCf of a ftatute ftaple.” Thefe 
defbriptions are fufficiently ample to comprehend the 
office of Dutch conimiffioner. It has lately been folemnly 
fettled, that the money received by the commiffioners in 
that capacity was a droit of admiralty, and therefore 
belonged to the crown and was received fpr the crown; 
and if the Court were now fitting in judgment between 
the crown and the commiffioners, thejf would feel no 
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diiTiculty In deciding in favour of the crown} or, if*the 
fenfc of the (latute were dubious, the rule of law is,' 
that it muft be expounded moil favourably for the 
crown: but the Plaintiff is not driven to that argument; 
for it is fuificient for him, if the point be dubious: he 
is not bound to take a doubtful title. He does not, 
however, reft his right to recover on this point only: it 
was the duty of the vendor to clear up the various dif¬ 
ficulties which arofe upon the abftra^l: when called upon 
to verify it with the deeds, many of which he never 
produced, and to prove it free from incumbrances: it is 
not fuificient for him to do this at the trial, after the 
a£fion brought to recover back the depofit. If the ven¬ 
dors ever put themfelves in a fituation to complete the 
title, a court of ^equity will compel the purchafer to 
take it, and will then compel him to pay the whole 
price, including the depofit, which he ought now to 
recover back} but to entitle him to receive back this 
fum in the mean time, it is fufficient that he had a good 
caufc of aftion vefted at the time of fuing out his writ. 
So held by Lord ElUnbormgh C. J., Seaward v. Willoci^ 
5 Eajii 208. 


Lensy contrh. There were no folid obje£Iions to this 
title, and therefore the money ought to remain where it 
is, until the Chancellor ihall have difpofed of fuch as 
are fuggefted. The ftatutc of Elizabeth recounts a 
great number of offices, fpecifically deferibed, none of 
which are applicable; and although it has the words, re¬ 
ceiver of any fums of money, impreft or otherwife, that 
means received on other like occafion in the adminiftra- 
tion of the revenue, as is there mentioned, but is not 
applicable to the office of the Dutch commiffioners. 
The money they received never was the money of the 
crown; and as the commiffioner’s only duty was to 
receive the money and pay it into the Bank, he never 

12 
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was an accountant to the crown, nor a receiver of the 
crown. With refpe£l to the point raifed concerning the 
dower, the authority cited'of Cox v. .ChamiorJain, was 
favourable to the Defendant, and (hewed that the widow 
had no title to dower: at the utmoft, the Mailer of the 
Rolls only doubted, he did not decide the quellion. 
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Mansfield C. J. Every perfon who has received 
money belonging to the crown, every accountant of the 
crown for money of the crown received, as I have 
always underllood, falls within this acl; for, after men- 
tioning a great many officers of the crown, it has the 
words receiver of any money impreft or otherwife: 
at all events the purchafer of this ellate is not bound 
to try that quellion. And as to the other quellion, 
though it w'as rather a trilling objedlion, I do not know 
but what the FlaintilF had a right to make it. For 
though the title of the dowrefs accrued thirty years 
lince, yet it was not clear that it had ceafed, and in 
fa£l Ihe did not die till 1807. I do not know how you 
can get rid of that objeflion at law. I was very in¬ 
dulgent to the Defendants, in putting the quellion of 
waver to the jury. 

Heath J. was of opinion that the office within the' 
(latute. 

Rule difeharged. 


Aa 3 



34<> CASES IN EASTER TERM 


(IN THE EXCHEQUER-CHAMBER.) 

Gwyn -y. Godby. 

J^ICHARDSON had on a former clay moved for intc- 
rcft upon the affirmance of tbip judgment, which 
he then fimply ftated to have been obnijneci on »>', a£flon 
for money lent, virhen the Court upon that fiatcment re- 
fufed his application ; but on this day he Itated that the 
money was lent by the FlaintifFs as bankers to the De¬ 
fendants, in theirjcourfe of dealing with the Defendant; 
and it was fwom that they were in the habit of charging 
him with intcreft upon every advance of money, and 
that intereft was included in the fuin for which the ver¬ 
dict had paiTed. 

bankers, have been 
in die habit of 

it. The Court now allowed the application. 

Rule abfolute. 


■Mi?; 9. HorWood and Another, Executors of Co a re, 

V, Underhill. 

Ifthe grantor of ^HlS was a writ of error brought to reverfe a judgment 

an ^nuity fecures the Court of King’s Bench, given for the Defendant. 

It by a bond, . 11 , 

whereby he binds loEaJt, 123. The Plaintiff below declared as executor in 

himfelf, his heirs, jgbt on a bond, made to the teflator for 2800/., which 
tharthr hond and the condition were fet out upon oyer, whereby 
memorial of the it appeared that the Defendant and others jointly and 
bond ihould de- 
feribe it as binding his heirs. 

Semble that nothing lUore is neceflary to make good the memorial of an annuity 
than a compliance with thole requifites which are preferibed in terms by the ftatute 

s;(r.3. ^.a6./x. 


May 9 . 

Intereft is not 
allowed upon the 
affirmance of a 
judgment merely 
for money lent. 

But intereft is 
allowed upon the 
affirmance of a 
judgment for the 
balance of an ac* 
count for money 
lent and for in¬ 
tereft upon the 
advances, where 
the Flaintifts, as 


feverally 
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feverally bound themfelves, and their, and each of their 
** heirs, executors, and adminiftrators," in the penal fum 
of 2800/., conditioned to fecure to the tcftator an an¬ 
nuity of 155/. ii-r> during the life of the longeft 
liver of the obligors, in confideration of 1400/. to them 
paid: and then the Defendant pleaded, amongll other 
pleas, 2dly, that no memorial of the bond was inrolled 
in Chancery, purfuant to the ftat. 17 Geo. 3. c. 2 ( 5 . 
3dly, That a memorial of the bond was inrolled by the 
tedator on the 7th of January 1797, within 20 days of 
the execution, which memorial was fet out in the plea, 
wherein it is only dated that the obligors beeame bound, 
without faying jointly and feverally, to the tedator in 
2800/., conditioned for payment by tliem, or any of 
them, their or any of their heirs, executors, or admini- 
drators to tlie 'tedator, of the annuity, &c. and without 
dating that they bound their and each of their heirs^ 
executors, and adminidrators: and that no other memo¬ 
rial of the bond was inrolled. The fame quedion was 
raifed by the i5ch plea, which dated that the Defendant 
ought not to be charged, &c., becaufe for better fecuring 
the annuity in the condition of the bond in fuit men¬ 
tioned, P. Giblett, by his bond of the fame date, became 
bound to the tedator in 2800/., for which he bound 
himfelf, “ his heirs, executors, and adminidratorsand 
that the tedator caufed a memorial of that bond to be 
inrolled; which does not date that P. G. thereby bound 
his heirs, executors, or adminidrators.” The replication 
to the fecond plea alleged that a memorial of the bond, 
to wit, the memorial fet.forth by the Defendant in the 
third plea, was inrolled in time, purfuant to the datute : 
and demurred generally to the third and fifteenth pleas. 
And the Defendant joined in thofe demurrers, and by 
his rejoinder demurred generally to the replication to the 
fecond plea. The Plaintiff by his rebutter, joined in thq 
^d demurrer. 
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This cafe was argued in Michaelmas term x8il bjT 
Holroyd for the PlaintifF in error» who dated that the 
obje^ion made, that tlic memorial did not defcribe the 
bond as a joint and feveral bond, was now abandoned, 
as k had before been in the court below; fo that the 
only point was, whether the annuity was avoided by the 
oniiflion in the memorial to defcribe the bond, as a bond 
^that bound the heirs of the obligors. The foundation of 
the objection is, that if any one fccurity for the annuity 
is not fulficiently memorialized, the dcfc£l; avoids the' 
whole. The fecond plea and the replication torit, mud, 
fo far as this objetdion bears upon them, be taken dif- 
tin£lly from the red of the record; and inafmuch as 
it does not appear upon the face of the fecond plea that 
Paul Giblett did bind his heirs, it forms no obje£lion 
upon that plea that the memorial therein referred to 
does not defcribe Gibletfs bond as a bond binding his 
heirs. Therefore the obje£lion arifes only on the third 
and fifteenth pleas. The datute, though it is to be con> 
drued literally fo far as it is remedial againd fraud, 
ought, like the datutes of Elizabeth made againd fraud, 
to be condrued driffly, fo far as it is a penal datute, 
and in avoiding the fecurities it operates penally. But 
the argument goes now to avoid the deed for the want of 
that which the datute docs not require. The a£l de¬ 
mands that the " memorial fliall contain the day of the 
month and the year when the bond bears date, and the 
name of all the parties, and for whom any of them are 
trudccs, and of all the witnciTes, and fhall fet forth the 
annual fum or fums to be paid, and the name of the 
perfon or perfons for whofe life or lives the annuity is 
granted, and the conflderation or confrderations of grant¬ 
ing the fame.” The aft tlierefore docs not dop after 
requiring a memorial to be enrolled, but proceeds mi¬ 
nutely to defignate every effentlal part which the memo¬ 
rial ought to contain. When a bond is fpoken of, it is 
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univerfally underftood as an inftrument binding the 
heirs: and the like in covenant: it was therefore unne- 
cciTary that the memorial in fpeakiug of a bond, fiiould 
fpecify any thing refpct^ing the obligation on the heirs, 
becaufe that is implied in the term bond. In Mouys v. 
Leakey 8 Y. iZ. 41 !• Lord Kenyon C. J. held, that it was 
not neceflary to infert in the memorial all the covenants 
in h deed, unlefs they modify the grant itfelf, as a cove¬ 
nant for the redemption of the annuity: that was not re¬ 
quired under the regifter a£ls for Middlefex and Tork- 
Jbire, And he held that that which was void by the ftat. 
13 J?/iz. c. 20. (fince repealed by 43 Geo* 3. c, 10.) 
as a charge upon a benefice, might be good as a perfonal 
covenant. If this objeftion be valid, the omiifion by a 
purchafer of lands in Torkjhtre or Middlefex to deferibe 
on the regifter a warranty as extending to his heirs as 
well as to his own perfon, would let in all fubfequent 
incumbrances. Co. Dig. Annuityy C, 2. Many cafes 
are enumerated, in which it is held that the grantee of 
an annuity may make his election whether he will claim 
it as a rent-charge, or as an annuity; but that having 
eleflcd it as an annuity to charge the perfon, he cannot 
afterwards fet it up as a rent-charge. Yet it was held 
in Mouys v. Leake, that although the benefice was never 
charged, but the perfon only, it was not necelFary to 
memorialize the perfonal covenant, upon which alone the 
validity of the annuity hung. And as the ftatute does 
not require the memorial to ftate the covenants of the 
deed, as was there held, fo neither docs it require it to 
ftate upon what clafs of reprefentatives of the obligor 
the bond is made binding: the ftatute does not require 
the heir to be named as party; for there is no fuch party 
to the deed as the heir of a living perfon. The Court 
below were inclined to this view of the fubje£l, and 
faid, that if it had been res integra, they would have fo 
held j but thought themfelves bound by their own former 

decifions: 
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decifions: thofe, however, are not obligatory on a court 
of error, which will review the principle % and at they 
have done in the cafe of anions, which at one period 
were entertained, for legacies, thereby oufting the courts 
of equity of their moft ufeful jurifdi^ion, but are now 
held not to be maintainable j and as they have done in 
the cafe of adlions againft femes covert having a feparate 
maintenance, which were long fupported and are now 
defervedly exploded, and as diey have done in the cafe 
of crofs remainders, which, it was long fuppofed, could 
not arife by implication between three or more, the con> 
trary whereof* they have now clearly eftabliflied, fo 
will they in this cafe, bring back the law to what it 
ought to be. ^ 

Knox, control. Where heirs are bound, heirs become 
a party, and are therefore required by the ilatute to be 
named in the memorial. [^Mansfield C. J. It is a (Irangc 
thing if the heir can become a party, living the anceftor, 
during whofe life it cannot be known who the heir is.] 
The omilTion to name the heir, even if the inftrument 
be confidered without regard to the parties, and only as 
it is binding on the property, is an (uniffion to Hate the 
degree of obligation on the property. It is not a fulFi- 
cient fetting forth of the fecurity, nor is it a true and 
full account of it. Willey v. Cawthome, i Kafl, 398., 
it was held ncceffary to (late a joint and feveral bond to 
be fuch, and not fufEcient to (late it merely as a feveral 
bond. In the cafes of Denn y. Dupuis, 134., 

the Court of King’s Bench, and in that of Purling v. 
Parhhurfi, ante 2. 237. the Court of Common Pleas 
held that the omidion to notice in the memorial the 
obligation on the heirs, was fatal. As to the arguments 
4 ih inconvenienti which have been prefled on the court, 
the ad: will have the mod remedial conllrudion by con- 
ftruing it moft favourably to the grantor. 

6 'Holrovd 
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Hoirayd in reply. The executors of the grantee and 
the heirs of the grantor become parties after the refpec- 
tive deceafe of the obligee and obligor, but are not 
parties during their lives, and therefore need not to be 
noticed in the memorial} and the one and the other only 
become parties as reprefentatives, and in refpedi of the 
property: for if the property does not devolve to them 
they are not liable, nor parties. Willey v. Cawthorm 
was decided upon the ground that the bond was there 
not infufficiently, but falfely deferibed; for, as Le 
Blanc J. remarks, exprejjio unius ejl exclujio ulteriusy and it 
mud be taken to be only a feveral, and not a joint bond. 
The fame argument does not apply here; becaufc him- 
felf and his heirs arc not correlatives. the memorial 
had expielTed that the obligor bound himfelf, his execu*« 
tors and adminiftrators, the inference might arife that 
he had not bound his heirs; but it is no more to be in¬ 
ferred here that he did not bind -his heirs, than it is, that 
he did not bind his executors and adminidrators. The 
Court decided Derm v. Dupuis in conformity to their 
decifion in this very cafe. It is faid to have been argued 
in Purling v. Parhhurjl^ that the circumdance of accept¬ 
ing the grant of an annuity binding or not binding upon 
the heirs,, varied the confideration of the contrail, of 
which it formed a part, and that it ought therefore to be 
dated as fuch j but the money paid is the only confi¬ 
deration for the grant: this judgment therefore ought to 
be reverfed. 

Cur, adv, vult. 

On this day Mansfield C. J. delivered the judgment 
of the Court. 

This is a quedion whether the fecurities given to fe- 
cuie an annuity, one of which is the bond which was 
the fubje<d of this action, are void for a defe£l: in the 
QiemoriaL The fuppofed defeft in the memorial is, 

that 
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that in the bond given, the heir is bound, and the bond 
memorialized docs not mention the heir: a bond binding 
the hejr makes the property of the anceftor in his hands 
liable : but a bond not fo mentioning the heir does not. 
The Coute of King’s Bench decided on this ground 
againfl: the validity of the memorial. We have confidered 
this queftion with all the refpe£f we could to their Judg¬ 
ment, and with all poiTible deliberation, and we think 
their judgment erroneous. Whether it is erroneous or 
not depends upon a very late ftatute, 17 G. 3. c.26. 
The preamble recites that the pernicious pra£);ice of 
railing money by the falc of life-annuities had then of 
late years greatly increafed, and was much promoted by 
the fecrecy with which fuch tranfa£tions were conduffced. 
So the whole evil intended to be remedied by the a^, is 
the fecrecy with which fuch tranfa£tions were con- 
dufled i and this evil, it was thought, would be fuffi- 
ciently avoided by regiltering a full hiltory of the whole 
tranfa^fion. The ftrtute then goes on to ena£f, that a 
memorial of every deed, bond, or inftrument, or other 
alTurance whereby any annuity or rent-charge (hall after 
the palling of that a£l be granted for one or more life ov 
lives, or for any term of years or greater ellate deter¬ 
minable on one or more life or lives, lliall within 20 days 
of the execution of fuch deed', bond, inftrument, or other 
alTurance be enrolled in the High Court of Chancery • 
this ena£fment, then, requires that a memorial lhall be . 
enrolled, and it proceeds to direct what the inemoxial lhall ^ 
contain; namely, the day of the month and the year 
when the deed, bond, inftrument, or other aflurance 
bears date, and the name of all the parties, and for whom 
any of them are trunees, of all the witneiles, and 
that it lhall fet forth the annual fum or Turns to be paid, 
and the nam^ of the perfon or perfons for whofe life or 
lives the annuity is granted, and the conlideration or 
conGderaCions of granting the fame, otherwife every fuch 

deed. 
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deed) bond, inftrumentji or other aiTurance lhaU be null 
and void to all intents and purpofes. 1 have read there¬ 
fore, all that this ftatute requires, all that the memorial 
is to contain, and the confequence of not complying 
with this of parliament in enrolling a proper memo- 
xiai is extremely penal; for the non-compliance renders 
all the fecurities bad. -It requires a great many particu¬ 
lars, but there is no mention therein of the covenants or 
conditions; and there certainly is none of them which 
requires that the memorial ihaJl Hate the extent to which 
the inllrument is binding; and it does not appear that 
the degree of minutenefs, for want of which the judg-. 
ment below is given, would at all further tend to that 
publicity which is the obje£l; of the llatutc; or that 
without it the publicity would not be fufEcient. In giv¬ 
ing judgment in the Court of King’s Bench in this cafe 
Lord Ellenborough C. J. adverts to a circumftance which 
ftruck me, although it is one which we are not at all 
called on to decide ; but I mention it. He fays, “ The 
a£l requires that a memorial of every bond lhall be 
“ enrolled. What then will fatisfy thofe words ? Un- 
lefs the words have fome meaning, it would not be 
“ neceflary to fet forth the penalty of the bond, whether 
“ it created a charge of loo/. or looo/.” I do not mean 
to pronounce that the omilBon to Hate in the memorial 
the penalty of the bond would not vitiate it j but I mean 
to exprefs fome doubt, whether, if there were a miflake 
of the penalty, or an omil&on of the penalty, it would 
vitiate the memorial: it is a matter of perfe£l indiderence 
to the grantor, and indeed to the grantee, what is the 

amount of the penalty, above certain limits, whether five 

* • '■« ' * 
Umes or fifty times the annuity. I pi^ntion it therefore, 

that it may not be looked upon as a point decided. The 

only cafe at all in point is that of Willey v. Cawthornt in 

which, by an unfortunate miftake of a clerk, the bond 

was deferibed as joint, which was feveral, and judgment 
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was given for the Defendant* Lord Kenyon fpeakanf 
the ccmtideratlon; the confideration is merely the pride 
paid; and Lord Kenyon fays» ** the ohje^ of the legifla** 
ture was to hold the annuitant to a ftridi defcription in 
the memorial of tlie confideration of the annuity; the 
nature of the feveral inllruments by which it is ifecured 
muft be accurately fet forth.” Now the ftatute fays no 
fuch thing: The variation there, was not, certainly, a 
very important one, but it was not there an omiHion, 
but a variation; for faying, " feverally,” may exclude 
the being jointly bound; and therefore it might be there 
faid that the memorial was falfe. But here it is not 
falfe. If however that cafe had not been dillinguiihable 
from this,l do not think the Judges would be bound by 
fo very recenU a decifion upon this recent ftatute, from 
attaining the true interpretation. Denn v. Dupuu in the 
King’s Bench, and the former cafe of Purling v. Parlt- 
hurjl in the Common Pleas, are of no weight on the 
prefent occafion : the former was decided on the autho¬ 
rity of the cafe now pending, and that laft was deter¬ 
mined on a mere motion, becaufc we would not overturn 
the deciiion of the Court of King’s Bench: in that cafe 
too, the principle was abandoned by the Plaintiff’s coun-^ 
fel, who merely endeavoured to diftinguiOi the cafe from 
that of Denn v. Dupuis, without fuccefs. So the deci- 
iions all in fa£b reft on tlie autliority of this cafe. We 
think therefore the ground of this do£f rine is infufficient, 
and that the judgment muft be reverfed. (a) 

Judgment reverfed. 


(0) A new and coocife tabular annuities is now gtren by 1 U> 
^sras £ac the msmorials of life tute 53(7.3. «.i4X.yia. 
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ThDrlet V, Lord Kerry. 

» 

^HIS was a writ of error brought to reverfe a judg¬ 
ment of the Court of King’s Bench. The Plaintiff maintained for 
,,,.1 1 words written^ for 

below declared.that he was a good, true, honelt, juft, which an adlion 

and faithful fubje£i: of the realm, and as fuch had always could not be main- 
behaved, and conftdered himfelf, and until the committing 
of the fcveral grievances by the Defendant thereinafter 
mentioned, was always reputed, efteemed, and accepted, 
by and amongft all his neighbours, and other good and 
worthy fubje^s of this realm, to whom he was in any- 
wife known, to be a perfon of good name, fame, and 
credit, to wit, in the parifti of PeterJImn in she coiuity of 
Surry, and alfo that he had not ever been guilty, or until 
the time, &c. been fufpe<9:ed of the offences and mif- 
condu£f thereinafter mentioned to have^een charged 
upon and imputed to him ; or of any fuch offences or 
mifcondu£V, by means of which premifes he had before 
the committing of the feveral grievances defervedly ob¬ 
tained the good opinion and credit of all his neghbours, 
and other good and worthy fuhje^ls of this realm, to 
whom he was known, to wit, at Peieiejbam: and alfo, 
that before and at the time of the committing of the 
grievances by the Defendant below as thereinafter men¬ 
tioned, the Plaintiff below was tenant to the Right Hon. 
jpvhiiald Lord Douglas of a melTuagc and premifes, with 
the appurtenances, (ituate in the parifti of Peterjbam, and 
he being delirous and intending to become a pariftiioner 
of the fame parifti, and to qualify himfelf to attend the 
veftry of and for fuch parifti, as fuch pariftiioner, agreed 
with Lord Douglas to pay the taxes of and for the faid 
houfe, which he fo inhabited as tenant to Lord Douglas,' 
and alfo that before and at the time of the committing of 
the grievances by the Defendant below in the zft count 

mentioned^ 
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Mentioned, the Defendant' below was the chuTchwar-* 
den of and for the pariili of Petetjham^ and the Plain¬ 
tiff below, fo being defirous and intending tO' attend , 
fuch veftry of fuch pariih as fuch pariihioner, had there¬ 
upon, by his certain note in writing, given notice to the 
Defendant below of his agreement with Lord Douglas, 
yet the Defendant below, well-knowing the premifes, 
but greatly envying the happy ftate and condition of the 
Plaintiff below, and contriving, and wickedly and mali- 
cioully intending to injure him in his faid good name, 
fame, and credit, and to bring him into public fcandal, 
infamy, and difgrace M'ith and amongft all his neigh¬ 
bours, and other good and worthy fubje6fs of this king¬ 
dom, and to caufe it to be fufpe^fed and believed by 
thofe iieighbiturs and fubje^s, that he had been, and was 
guilty of the offences and mifeonduft thereinafter men¬ 
tioned to have been charged upon and imputed to him, 
and to vex, harrafs, and opprefs him, 2if PeUrJham afore- 
faid, falfely, wickedly, and malicioully did compofe and 
publilh, and caufe and procure to be publifhed of and 
concerning him, and concerning fuch agreement with 
Lord Douglas, and concerning the faid note in visiting, 
a certain falfe, fcandalous, malicious, and defamatory 
libel in the formi($>f a letter to the Plaintiff below, con¬ 
taining, amongft other things, the falfe, fcandalbus, 
malicious, and defamatory and libellous' matter follow¬ 
ing, (accompanied with the following amongft other 
innuendoes,) that is to fay, << My Lord, 1 conceive, as 
churchwarden, (meaning as churchwarden of the parifli 
of Peterjliam^ I have nothing to fay to any private agree¬ 
ment with Lord Douglas and yourfflf; your note (mean¬ 
ing the note fent to the Defendant below by the Plaintiff 
below,) and the manner it was conveyed to me, fhews 
your lordlhip ftill poffelTes that perturbed fpirit which I 
bad hoped for your own fake, after the compofition and 
pttbliibing of the fcurriloos addrefs of the 24 $th Augujl, 

would 
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wiHdd have been at teft. I had before read the virulent, 1812. 
difr^peQfuI, and ungentlemanlikc letters to the Rev, ^ ■-s,— 

Mr. Marfiam: I fincerely pity the man, (meaning the Th^ev 

Plaintiff below), that can fo far forget what is due, not I<ord &rrt. 
only to himfelf, but to others, who, under the cloak of 
reHgiouft and fpiritual reform, hypocritically, and with 
the grofleft impurity, deals out his malice, uncharitable* 
nelt, and falfehoods* N. B. It was my intention never 
to have, held or had communication with a writer of 
anonymous letters, (meaning that the'Plaintiff below was 
a writer of anonymous letters,) but it appears I cannot 
now avoid it, (thereby meaning that the Plaintiff below 
had been and was guilty of hypocrify and dilhonorable 
condudl.) There were other counts fetting out parts 
only of the fame letter: and the Plaintiff below concluded 
by averring that by means of the committing of the 
grievances by the Defendant below, the Plaintiff below 
had been afid was greatly injured in his good name, 
tame, and credit, and brought into public fcandal, infamy, 
and difgrace, with and amonglt all his neighbours and 
other good and worthy fubje£fs of this realm, infomnch 
that divers of thofe neighbours and fubje£fs, to whom the 
innocence, candour, truth, integrity, reverence and re- 
fpefl of the religion of the Plaintiff.below was unknown, 
had, on occaiion of the committing of the faid feveral 
grievances by the Defendant below, from thence hitherto 
fufpe£Ied and believed, and ftill did fufped and believe 
the Plaintiff below to have been guilty of the offences 
and improper condu£I imputed to him as aforefsud, and 
to have been, and ftill to be guilty of hypocrify, malice, 
uncbaritablenefs, and falfehood j and had, by reafon of 
the committing of the feveral grievances by the Defend¬ 
ant below, from thence hitherto, and fttU did refufe to 
have any acquaintance, intercourfe, or difeourfe with the 
Pkuntiff below, as they were before ufed and accuftomed 
to have, and otherwife would have had. And the Plain¬ 
tiff below had been aud was by means of the premifea 
VoL. IV. B b otherwife 
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i8i 2« ' otherwife greatly injured, to wit, in the pariih of Ptier» 
to his damage of 2000/. Upon not guilty pleaded, 
V. the caufe was tried at the Surry fpring affizes 1809, 
Lord Kbr^t. when the writing of the letter by the Defendant was 
proved, and that he delivered it unfealed to a fervant to 
carry, who opened and read it: a verdi£t was found for 
the PlaintilF with 2c/. damages, and judgment pafled for 
the Plaintiff without argument in the court below. The 
Plaintiff in error alBgned the general errors. 

Bamrwall for the Plaintiff, In error, in Trinity term 
1811, argued, that there were no words in this cafe, for 
which, if fpoken, the adiion would be maintainable, and 
be denied that there was any folid ground, either in au¬ 
thority or principle, for the dillin£lion fuppofed to have 
prevsuled in fome cafes, that certain words are afrion- 
able w'hen written, which are not' a£l;ionable when 
fpoken. He contended that all a£tionable words were 
reducible to three claffes : 1. where they impute a pu- 
nilhable crime p'2. where they impute an infectious dif- 
order; 3. where they tend to injure a perfon in his 
office, trade, or profeffion, or tend to his difiierifon, or 
produce fpecial pecuniary damages, i Ro. Ah* ABion 
fur cafe pur parols pajpm* Co. Dig. ASlion upon the Cafe 
for JDefamation. Pajftm, And thefe words do not come 
within either of thofe claffes. Neither of thofe books 
recognize the dillindion between written and unwritten 
(lander. All the older cafes treaty them on the fame 
footing. Brook v. Watfony Cro. El. 403. " He is a falfe 

knave and keepeth a falfe debt-book, for he cltargeth 
me with the receipt of a piece of velvet, which is 
falfe.” . The words were held not to be a£rionable, and 
no fuch diftin^Hon was there taken. So, Boughton 
V. Bifijop of Coventry and Lichfield^ Anderfon 119. 
The words, « he is a vermin in the commonwealth, a 
falleand corrupt man, an hypocrite in the church of God, 
a falfe brother amongff us,” were held not a£lionable. 

There 
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There is alfo a material diiliii£Uon which has been over- 
^looked in all the cafeS) betjnreen thofe words which} tend¬ 
ing. to irritate and vilify* are indi^lablej^ becaufe they 
conduce to a breach of the peace, and thofe which are of 
themfelves actionable, the latter clafs being by no means 
fo extenllve as the fprmer. Comynt in his Dig. Libel. A, 3. 
when he cites Fitzgibb. I2i> 253. that it is a libel if he 
publiflies in writing, though in words not adtionable, is 
confidering this matter wholly in a criminal point of 
view. The lafl-mentioned diltinction mult neceffarily 
cxifl, becaufe the ground of adtion is the amount of the 
civil injury fuftained by the PlairitilT, not the immorality 
of the a£t of the Defendant. In the cafe of King v. 
Lake, indeed, Hurdr, 470. which was an adtion fOr 
words in an anfwer to a petition preferred by the Plain¬ 
tiff to the Houfe of Commons againft’ the Defendant, 
Hale C. B. held, that although general words fpoken 
once, without writing or publilhing them, would not be 
adfionable, yet there, they being writ and publilhed, 
which contains more malice than if they had been once 
fpoken, they were adionablc. And the Court being all 
of that opinion, judgment was given pro querente nifi 
caufdt &c. But in that cafe, this ground was unnecef- 
fary to fupport the deciGon, for the words imputed vio¬ 
lence, feditious language, illegal aflertions, ineptitudes, 
impelfedlions, grofs ignorances, abfurdities, and 'fole- 
cifms, and were laid to be fpoken to the Plaintiff’s 
damage in his good name and credit and profeffion as a 
barrifter at law. '^nd in 2 Vent. 28. another adiion isras 
brought within five years after, between the fame parties 
for a letter written by the fame Defendant to the Coun- 
tefs of Lincoln, damnifying the Plaintiff in his profeflion 
of a barrifter: but although Vaughan C. J., contrary to 
JVyld, Tyrrell, and Archer Is., held that the a^ion lay not, 
the Court did not at all advert to the diftin^ion between 
written and unwritten llanderj in fupport of their judg- 
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ment* The diftinflion was indeed noticed in Harman 
y* DtUnyi Fitzg. 254 *) but the fame cafe is reported by 
Strange^ vol* 2* 898. who was of counfel in the caufe> 
and who puts it merely on the ground of its being fpoken 
of the plaintiff in his profefiion. In OnJUao v. Horne^ 
3 Wilf^ 186. it is held that even words imputing a crime» 
are not actionable unlefs the punilhment be infamous. 

SaviU ▼. Jardittii it was held that the word 
fwindler when fpoken was not actionable^ and the dif> 
tinCtion was there^ indeed, afTumed, and the cafe is 
thereupon argued to be reconcileable with J* Anfon v 
Stuart, I T, R. 748. where the fame word written was 
held actionable; but in the latter cafe is an innuendo, 
that the Defendant intended an obtaining money under 
falfe pretences, which incurs an 'infamous puniihment, 
and is therefore clearly aCticnable, without recurring to 
the fupport of this difputed diftinCtion. In the prece¬ 
dents in Rq/i. 12, 13. Rokins, Ent. 'jz- the words are 
not Hated as a libel: it feems the diftinCtion was un¬ 
known. In Crop V. Tilney, 3 SalL 226. the words were 
Certainly feditious, if not trcafonablc. The reafon al¬ 
igned, that the printing or writing indicates a greater 
degree of malice than mere fpcaking, is a bad one; for 
it is not the objeCt of an aCtion at law to punilh moral 
turpitude, but to compenfate a civil injury; the com- 
penfation muft be proportionate to the meafure of the 
damage fuftained ; but it cannot be faid that publication 
of written flander is in all cafes attended with a greater 
damage than fpoken flander, for if a Defendant fpeaki 
words to an hundred perfons alTembled, he difleminates 
the flander and increafes the damage an hundred-fold 
^ much as if he only wrote it in a letter to one. 


Dumpier, in affirmance of the judgment This adioa 
is maintainable, iirft, becaufe the Plaintiff is a peer of 
the realm: and many things are aC^ionable when Ipoken 
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of a peer, which are not a£l;ionable if fpoken of a pri¬ 
vate perfon; as in the Marquis tf Dorchefier^^ cafej Mich, 
24 Car, 2. B, R, Butt, N, P. 4. “ He is no more to be 
** valued than that dog that lies there.** So in the cafe 
of the Earl of Peterborough v. Stanton^ ibid* “ The Earl 
•f Peterborough is of no efteem in this country; no man 
of reputation has any efteem for him; no man will truft 
him for two-pence; no man values him in the country; 

1 value him no more than the dirt under my feet.** It 
does not appear that either of thefe was an a£^ion of 
fcandalum magnatum. The cafe of the Earl of Peterbo* 
rough V. Williamsy Cojnb, 43., 2 Sho, 505., is indeed there 
faid to be fcandalum magnatum. The principle on which 
a£Iions may be fuftained for words is rather narrowly 
laid down in the argument for the Plaintiff* in error, 
when the caufes of a£):ion are faid to be only crime, 
pecuniary damage, and infe£lious difeafe. The gift of 
the laft is, that the imputation deprives the Plaintiff of 
fociety. But what can more deprive a man of fociety 
than this imputation of being one << who, under the 
cloak of religion and fpiritual refor^n, hypocritically and 
with the groffeft impurity deals out his malice, uncha- 
ritablenefs, and falfehoods ?’* If this is not a leprofy of 
the mind as much to be (hunned as that of the body, the 
lofs of fociety is not much to be regretted. If Latds 
cafe had gone upon his lofs as a barrifter, there would 
have been no room for all the difcuffion that took place; 
and efpecially Hale's judgment, taking the diftinOiion 
between fpeaking and writing. \Heath J. It appears 
by Skyh, 124* that the judgment in the cafe of King v. 
lathe was affirmed in error.] AuJHn v. Culpepper^ S. C. 

2 ttho, 313. The fame diftin£Iion is taken in Shower 314., 
though it is not taken in Siynner, where the libel im¬ 
puted perjury, and was therefore clearly aftionable. 
1 Ford, MS, 49. the cafe of Harman v. Delany, is reported 
more fully than in the printed report; and it is there 
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laid that it was fo agreed by the Court. 2 Ford, 7S. 
& 9. Bradley v. Meihuen: it there appears diat Lord 
Hardwicke recognized the diltindlion, though it was not 
abfolutely neceiTary to the judgment, which there paiTed 
for the Plaintiff*. 'Phere is another principle upon which 
the a£^ion for Hander is to be maintained beyond that 
of penalty and punilhment, viz. of difgrace and difcre* 
dit; and whether that be produced by writing, or by 
words, if it is punilhable by indictment as tending to a 
breach of the peace, it is alfo the fubje£^ of a civil 
action, which may be brought to recover a compenfa- 
tion for the injury the PlaintiiF fuftains by being de¬ 
prived of focicty, as for a temporal damage. *2 Wilf, 
403., VtUars V. Monjey, Bathurjl J. held that writing 
and publifhing any thing of a man that renders him 
ridiculous, is a libel, and actionable *, and fully recog¬ 
nized the diffinCtion between written and fpoken llandcr. 
This cafe continues the chain from the time of HaleO^B, 


1670, to the time of WilmottQ. J. within living memory* 
Belly, Stone, I Bof,'^'^. The Court, in the abfence of 
Eyre C. J., clearly held that written words of contumely 
were aCtionablc. [^Macdonald C. B. Villain was the 
word there.3 This brings us down to Kaye v. Bayley (a), 
where the amount of damages made the queftion of 
importance, and it was thrice fully argued. If this 
feries of 150 years dccifions, (and it was a very learned 
perfon, Le Blanc, then Serjeant, who refufed to argue 
the point in Bell v. Stone,) will not fnffice to warrant 
the opinion that an aCfion will lie in fuch cafe, there is 
no reliance to be placed on authority. If words im- 
puting a dereliction of every duty of, imperfeft obliga¬ 
tion cannot be made the fubjeCt of an aCfion, the law 
of libel very imperfectly guards fociety. 


(a) One of the parties in that writ of error, no judgmmt ever 
cafe having died pending the was given. 
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Bamewall in teply* The Court will not be difpofed 
to extend the principle laid down in all the books, limit¬ 
ing the cafes in which words are actionable. In i Ro. 
Ab,i cafe for Hander, and Co* Dig*, AStion on the Cafe for 
Drfamation, the written and fpoken dander' are treated of 
under one title; and in the older entries there is no 
difference made in the declarations between written and 
unwritten dander, except ufing the word ** fpoken” in- 
ftead of “ written.” In Villterr v. Monfey, the words 
imputed an infectious diforder. In Harman v. Delaney 
the words were fpoken of the Plaintiff in his trade as 
a gunfmith. De Grey C. J., in Wilf. 187., fays that to 
impute to any man the mere defeCk or want of moral 
virtue, moral duties, or obligations, which render a man 
obnoxious to mankind, is not adionable. The cafe in 
Anderfon is in point, that the words here ufed are not ac¬ 
tionable. The injury condfts in the evil done to the 
Plaintiff in the minds of others; and if the words, when 
fpoken, be not an injury, they cannot be when written. 
To hold otherwife would be to make the immorality, 
and not the damage, the ground of. aCkion. 

Cur, adv, nnUt, 


iSfa. 

TiiORLBir 
Lord Kerry. 


Mansfield C. J. on this day delivered the opinion 
of the Court. 

This is a writ of error, brought to reverfe a judgment 
of the Court of King’s Bench, in which there was no 
argument. It was an aClion on a libel publiihed in a 
letter, which the bearer of the letter happened to open. 
The declaration has certainly fome very curious recitals. 
It recites that the Plaintiff was tenant to Archibald Lord 
Douglas of a meffuage in Feterjham, that being defirous 
to become a paridiioner and to attend the veffry, he 
agreed to pay the taxes of the faid lioufe; that the 
Plaintiff in error was churchwarden, and that the De¬ 
fendant in crrdr gave him notice of his agreement with 
Lord Douglas, and that the Plaintiff in error, intending 
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to have it believed that the laid earl wa$ guiltf of the 
offences aad mifconduiSs thereinafter mentioned^ (of¬ 
fences there are none^ mifcondudi there may bct) wrote 
the letter to the faid carl which is fet forth in the plead¬ 
ings. There is no doubt that this was a libel, for whi^ 
the Plaintiff in error might have been indited and 
punifhed; bccaufe, though the v/ords impute no pimiOa* 
able crimes, they 'contain that fort of imputation which 
is calculated to vilify a man, and bring him, as the books 
fay, into hatred, contempt, and ridicule j for all words 
of thac defcription an indidtment lies ; and I ^ould 
have thought that the peace and good name of indivi** 
duals was fufficiently guarded by the terror of this cri¬ 
minal proceeding in fuch cafes. The words, if merely 
fpoken, would nof be of themfelyes fufficient to fdpport 
Sn a£tion. But the queftion now is, whether an af^ion 
will lie for thefe words fo written, notwithftanding that 
fuch an a^lion would not lie for them if fpoken; and I 
am very forry it was not difcufled in the Court of King's 
Bench, that we might have had the opinion of all the 
twelve judges on the point, whether there be any dif- 
tin£lion as to the right of a£lion, between written and 
parol fcandal; for myfelf, after having heard it ex¬ 
tremely well argued, and efpecially, in this cafe, by Mr. 
Barnewally I cannot, upon principle, make any di^erence 
between words written and words fpoken, as to the 
right which arifes on them of bringing an a£fion. For 
the Plaintiff in error it has been truly urged, that in the 
old books and abridgments no diftln^lion is taken be¬ 
tween words written and fpoken. But the diftin£iion 
has been made between written and fpoken flander as 
far,back as Charles the Second’s time, and the difference 
has been recognized by the Courts for at leall a century 
back, ft does not appear to me that the rights of parties 
-to a good chara^er are infufficiently defended by the 
criminal remedies which the law gives, and the law 
gives a very ample held tot retribution by adion for 

words 
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words fpoken in the cafes of, Qtecial damage, of words 
fpoken of a man in hts trade or profeffion, of a man in 
office, of a magiftrate or officer; for all thefe an a£lion 
lies. But for’mere general abufe fpoken, no aAion lies* 
In the arguments- both of the judges and counfel, in 
almoft all the cafes in which the queftion has been, 
whether what is contained in a writing is the fubje£^ of 
an ad;ion or not, it has been conlidered, whether the 
words, if fpoken, would maintain an a£tion. It is cu¬ 
rious that they have alfo adverted to the queftion, whe¬ 
ther it tends to produce a breach of the peace: but that 
is wholly irrelevant, and is no ground for recovering 
damages. So it has been argued that writing Ihews 
more deliberate malignity; but the fame anfwer fuf- 
fices, that the a£^ion is not maintainable upon the 
ground of the malignity, but for the damage fuftained. 
So, it is argued that written fcandal is more generally 
diftufed than words fpoken, and is therefore a£tionable; 
but an aftertion made in a public place, as upon the 
Royal Exchange, concerning a merchant in London^ 
may be much more extenfively diifufed than a few 
printed papers difperfed, or a private letter: it is true 
that a newfpaper may be very generally read, but that 
is all cafual. Thefe are the arguments which prevail on 
my mind to repudiate the di{lin£l:ion between written 
and fpoken fcandal; but that diftinflion has been efta- 
bliftied by fome of the greateft names known to the 
law. Lord Hardwicke, I believe, Holt C. J., and 

others. Lord Hardwicke C. J. efpecially has laid it 
down that an afkion for a libel may be brought on words 
written, when the words, if fpoken, would not fuftain 
it. C0. Dig. tit. Libel, referring to the cafe in Fitzg. 
122.253., there is a diftin£tion between written 
and *fpoken fcandal, by his putting it down there as he 
does, as being the law, without making any query or 
doubt upon it, we are led to fuppofe that he was of 
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roefluageS) which 
had originally been 
all) to 43} into 
which number 
they had been 
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CASES IK EASTER TERM 

the fame opinion. 1 do not no\tr recapitulate the cafei» 
but we cannot, in oppofition to them, venture to lay 
down at this day, that no adlion can be maintained for 
any words written, for which an adlion could not be 
maintained if they were fpoken: upon thefe grounds 
we think the judgment of the Court of Eang’s Bench 
mud be affirmed. The purpofe of this adion is to 
recover a compenfation for fome damage fuppofed to be 
fudained by the Flaintid by reafon of the libel. The 
tendency of the libel to provoke a breach of the peace, 
or the degree ol malignity which adluates the writer, 
has nothing to do with the quedion. If the matter 
were for the fird time to be decided at this day, I ihould 
have no helitation in faying, that no a£lion could be 
maintained fo/ written fcandal which could not be main¬ 
tained for the words if they had been fpoken. 

Judgment affirmed. 


Home, Demandant j -, Tenant; Rossiter, 

Vouchee. 


J^JSNS Serjt. was permitted to amend a rec6very which 
had been fuffered of an edate by the defeription of 
17 mefluages, by increaling the number to 43 melTuages, 
upon an affidavit that the whole edate paffied by the de¬ 
feription in the deed to lead the ufes, and that the num¬ 
ber of houfes, which was only 17 at the time when the 
lad preceding recovery, was fuffered, had been fince in- 
creafed to 43 by fubdividm||; them. 
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was an a^ion upon a policy of infurance at and 
from Jerfey to a port or ports in Norway, there in 
port, and back to London, with or without fimulated 
papers or clearances, to pay on notification of capture, 
feizure, or detention, without'waiting official documents, 
upon the ffiip Nooyt^ill, valued at 6000/., beginning the 
adventure at and from Jerfey, fubfcribed by the Defend¬ 
ant for 200/. The firft count of the declaration averred, 
that during the voyage, the Ihip, by force of the winds 
and wayes, and by the perils of the fea, was damaged to 
the amount of 373/. 13/. 10^/., and that thereupon the 
alTured, their faffors, fervants, and affigns, did fue, la¬ 
bour, and travail for, in, and about the defence, fafe- 
guard, and recovery of the ihip, and thereby incurred 
great charges and expences, to wit, to the amount of 
373/. 13/. lod.i and averred that die proportion contri- 
butable by the Defendant, according to the rate and 
quantity of his fum by the policy infured, amounted to 
12/. pr. } and that afterwards theveflel failed iioxtijerfey 
on the voyage infured, and during the voyage was forci¬ 
bly captured by perfons unknown, and wholly loft, by 
reafon whereof the Defendant became liable to pay the 
FlaintifF 212/. px. according to the effed; of his policy. 
The fecond count proceeded on the total lofs only. 


A Itcence to im¬ 
port from 
any port in JVerr- 
nvay, or to fail in 
ballaft from any 
port North of the 
Scheldt to any port 
in Nonoay, and 
in either cafe to 
import from 
thence, authorizes 
by the firft dlaufe, 
a fuling from a 
Britijh port, whe¬ 
ther North or 
South of the 
Scbeldtf to Nor- 
waj/t to fetch the 
cargo. 

The liability of 
the underwriter is 
not refiridled to 
the fingle amount 
of his fublcription, 
but he may be fub- 
jedt either to feve- 
ral average lofles, 
or to an average 
lofs and total loft, 
or to money ex¬ 
pended and labour 
beftowed about 
the defence, lafe- 


guard, and reco¬ 
very of the fliip, to a *much greater amount than the fubfcription; and it Hull be 
recoverable as an average lofs. ^ 

A rejgifter is not a documei^ fA|iur6d by the laW of nations as expreffive of a ihip’s 
national charadler. ^ 

If the Defendant on a policy would impugn the Plaintifr’s right to recover for a 
lofs by capture, on the ground that the condemnation appears by the fentence of a 
forngn court to have proceeded on the want of certain documents, not required by the 
law of nations, which the FlaintiiT ought to have provided, it is for the Defendant to (hew 
by evidence, the foreign law or treaty which renders fuch documents neceilary. 

There 
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lSi2. There were alfo counts for money lent, money paid, 

received, and upon an account ftated. 
The Defendants paid into court la/. 9/., being 6/. 4/. 6 d, 
Ekaiook. per cenU upon the firft count. Upon the trial of this 
caufe at Guildhall^ at the fittings after Michaelmas term 
1811, before Mamjuld C. J., it appeared that thePhin- 
tifi> who was owner of the fiiip which had been prize to 
a Britijh captor, chartered her to Mefirs. Neck and Co. 
of London for the voyage from Jerfey to Chrifiiana in 
Norway, a place belonging to Denmark, then at war 
with Great Britain, and thence with a cargo of deals for 
London, for concealment, deferibing her in the charter- 
party as a Pappenhurgh veflel. Neither warranty nor re- 
prefentation of her national or neutral charad^er was 
made to the underwriters at the time of effe^ing the in- 
furance: the veficl was injured by a gale of wind while 
lying in the port of Jerfey previous to her voyage, and 
fttftained the average lofs declared for and admitted* 
which was repaired by the Plaintiff. The Plaintiffs had 
procured a licence figned by a fccretary of ftate, to be 
granted to Sewell and Necks, of London, merchants, on 
behalf of themfelves and other Bntifi or neutral mer¬ 
chants, and thereby permitting a veffel, bearing any flag, 
except the French, to import direfl from any port in 
Norway, Sweden, or Denmark without the Baltic, not 
under blockade, or to fail in ballad from any port North 
of the Scheldt to any port of Norway, Sweden, or Denmark 
without the Baltic, not under blockade, and in either cafe 
to import from thence a cargo of fuch goods as are per¬ 
mitted by law to be imported, (except fpirits, dock fiib, 
and fifli oil,) to any port of the united kingdom, iiotwttlK> 
ftanding all the documents might reprefent her to be 
dedined to a neutral or bodile pert, and to wbomfoever 
the property might appear to belong. Tbe Ihip fuled 
on the voyage uifured,in ballad* under Fappenknrf/t 
I011Z8* and before flie arrived at Chri/Hana was captured 
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by a Danilb privateer^ and libelled in tbe admiralty court 
at ChriJHanfanii the proceedings wherein dated that the 
Teflel had the following documents: i. a fea-pafs, dated 
Meppin: 2 , a bill of fale of the ihip, dated Pappenburgh: 
3. a certificate dated Pappenburgh: 4. a certificate of 
burgherfhip of the fame place for the captain: 5. a lid of 
the creW) dated Pappenburgh. 6 . Two Bpanijb documents, 
and the logbook of the Teflel, confiding of loofe dieets of 
|)aper: that the captor alleged that there was wanting 
among them both a regider, and a bill of admeafutement, 
and that the logbook was not in duenorder, and that the 
captain of the vefiel pretended to be coming from Tene» 
rifey at which place he faid he had unloaded a cargo of 
Oats and cheefe from Pappenburgh, and was now bound 
to Chrt/iiano for a cargo of wood, which voyages of the 
▼eflel and other circumdances the captor found very 
fufpicious, and therefore confidered himfelf entitled to 
detain the vefiel. In thofe proceedings the mader of the 
vefiel affirmed the vefiel to belong to a Pappenburghn', 
that (he was built in the North of Holland, had been 
carried as prize into Jerfey, and condemned; where (he 
was fold, repurchafed for a Dutch account, and had 
lately been fold to her prefent alleged owner, and that he 
had, after difeharging the cargo of oats and cheefe, come 
from Tener^e in ballad. Some of the crew, however, 
and after them the mader, confefied the true fads of the 
voyage. The ad of the court dated, that the Court, 
upon examination of the documents above enumerated, 
and upon minute confideration thereof, as well as of all 
the> circumdances of the cafe, pronounced the following 
fentence. This prefent caufe concerns the (hip called 
NooytfiUl, failing in ballad, which has been detained and 
carried into ChryHar^and by the royal cutter No. ii.^ 
and although at fird it has been dated by the captain, at 
well as two men of his crew, that the vefiel was coming 
(roffi Ttnerije, whither (be had brought a cargo from 

Pcppen~ 
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PappenUirghi and that (he was now bound to Chfifliana 
in order to take in there a cargo of wood \ and althougk 
tins agrees with the exhibited certificate of clearance and 
bill of health in the Spanifi language, dated the 15 th of 
May 1810, it has been manifefted fince, by the unani¬ 
mous declaration of the crew, and finally alfo by the con- 
felfion of the captain h^mfelf, that the vefiel was coming 
from Jerfey, and that the two Spantjb documents men¬ 
tioned above, as well as the lift of the crew, were forged. 
The captain having thus made ufe of a fimulated clear¬ 
ance, in order to enable himfelf to proceed from Jerfey 
to a NoTHuegian port, and as the vefiel, befides, has got 
neither a regifter nor a certificate of admeafurement, to 
wluch muft be added, that the bill of health, the lift of 
the crew, and the logbook, are forged, tlM vefiTel and her 
inventory cannot avoid being condemned; becaufe, as 
it is an evident offence againft Denmark to procure 
admifiion into her ports by falfehood, which is con¬ 
trary to the fyftem adopted and publicly declared by this 
country, it is likewife abfolutely fixed in the regulations 
for privateering, dated the 28th March 1810, that veflels 
which are in a fituation like the prefent, are to be coi^ 


fidered as lawful prizes. The captured captain has, in¬ 
deed, come forward with the excufe that owing ^to 
damage fuftained, he had been obliged to put into Eng¬ 
land^ where he found himfelf under the nece^fiity of 
felling his cargo, in order to prevent it from being totally 
damaged, and he uttered further refpeebing the, forged 
documents, that he was obliged to have them, in order 


to be able.to follow his intention to proceed to Nori^ay 
for a cargo of wood, which he meant to carry from 
thence to a neutral port; but the regulations fpr priva¬ 
teering are fo definitive with refpe<^ to fimulated papers, 
that thefe arguments can be in no cafe of any confidera- 
tion; and it is therefore confidered as being unnecefiary 
to make, any further inquiries refpe^iug the trutl) or 

untruth 
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untruth erf the captain’s pretexts, if even it could be con- 
Hdered that it vras poQible to throw any lighb^ upon the 
fubjed according to the circumftances of the fame. 
Therefore the fentence palled is, that the velTel called 
NooytflUI under the command of Captain Martin Dicks^ 
which has been captured by Peter Madfen^ interim lieu¬ 
tenant of the navy, with her inventory and further con¬ 
tents, is hereby adjudged to the captor as lawful prize. 
The coils of the fuit are to be paid by the prize.” The 
jury found a verdift for the Plaintiff for 200/, beyond 
the money paid into court. 

Shepherd Serjt. in Hilary term 1812 obtained a rule 
ni/i to fet alide thia.’ircrdi^l and enter a nonfuit, upon two 
grounds, i. That 'the voyage, being to an enemy’s 
country, and therefore illegal, was an entire Voyage from 
Jerfey to Chrijliana and back, and therefore illegal as well 
in its inception, as in its end, and that the licence ob> 
tained, legalizing only the importing direfl from Nor-- 
way, or the failing thither from fome port North of the 
Scheldt, did not authorize a failing thither from Jerfey, 
which was a port South of the Scheldt; and the infurance 
would not prote<fl that illegal voyage from Jerfey, in the 
courfe of which ihe was captured. 2. That the ihip 
was not fea-worthy for want of a Pappenburgh regifter, 
upon the want of which the fentence of condemnation 
had principally proceeded. Thirdly, that if the Plaintiff 
were entitled to recover, the verdift *muft be reduced 
to 1 87/. I ir., upon the ground, that the utmoll liability 
of the underwriter upon the contra£l of infurance did 
not exceed the fum of 200/. for which he had fubferibed, 
the policy, and the refidue of which, 12/. 9x. the De¬ 
fendant had already paid into court. 

BefzrA Vaughan in this term {hewed caufe 

againft tliis rule. As to the conflru£kion of the licence, 

they 
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they argued that it was now clearly eftabliihed ditt fi« 
cences to «trade were to be expounded liberally, the 
oppofite do£lrine had been long fince abandoned, firft by 
the court of admiralty, and fince by the courts of 
mtnjier^hall. The policy of the government in granting 
thefe licences, was, to encourage Brk^ commerce, and 
efpecially Briti/b exportation of colonial produce, but 
not to encourage the commerce of the other belligerent 
and neutral ftates among each other: the meaning of the 
fecond alternative of the licence therefore was, that if 
the party licenced failed from a port of the continent to 
the port where (he was to take in her cargo, Ihe Ihould 
make that voyage in ballafl:, that the licence might not 
protei^ a continental cargo to Norway from Britijb 
crui 7 »r$ } but* it did not mean to re^^ the place from 
which the vefTel fhould be originally fitted out, to fuch 
ports of Great Britain as were in a more northern lati¬ 
tude than the Scheldt^ to the exclufion of {hips failing 
from fuch ports as lay more to the Souths dill lefs to ex¬ 
clude all Britijb ports; and Jerjey mud be confidered as 
a port of Great Britain lying South of Scheldt* The 
Scheldt was mentioned as a terminus only with relation 
to ports of the continent. 2. The fentence of condem¬ 
nation does not didiii£fly prove the abfence of any 
papers, but if it does, yet it does not prove that the 
papers deficient were required by the law of nations; if 
at aH necefiary, they could be required only by fpme mu¬ 
nicipal regulation of Denmark^ and what that is, or 
whether there be any fuch, is a matter, not of law, for 
the Court cannot notice the laws of a foreign date, hut 
of fa^, of which no evidence has been given. If the 
law of foreign countries could be aflumed to coincide 
with the law yet our own regiderafis, which 

are no part of the law of nations, nor even of the funda¬ 
mental municipal law of Englandy being long fubfequent 
la date to tlio aavigatioa do sot require a cetdfica^ 

of 
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of regiftration for any but the (hips of our own country; 
it cannot therefore be aflumed that the law of Denmark 
requires a fimilar inftrument for foreign (hips. The 
certificate of admeafurement has (fill lefs to do with the 
law of nations, or national charadler, being purely a 
fifcal regulation.. ‘Dawfon v. Atty^ 7 Eaft^ 367. it was 
decided, that if a (hip was not reprefented to be an 
American at the time of effed^ing the infurance, nor de- 
fcribed as fuch in the policy, the want of a certificate 
of her having on board no contraband of war, which 
was required by a treaty between Bpain and the United 
States^ did not avoid a policy efFedfcd on the goods on 
bpard. The cafe of Bell v. Carjlairs^ 14 374** which 

will be. cited as having over-ruled this, is much fiiaken 
by the cafe cwlVainhoufe v. Cowie, gnte^ vol. 4. 279., 
where the Court held that the owner of goods was 
bound to fee that there was a proper licence. The 
cafe of Bell v. Carjlairs is not, however, applicable here; 
for there the paflport in the preferibed form was re¬ 
quired by treaty with America^ which the American was 
neceffarily bound to obferve. It neither appears by any 
cafe cited, nor by any recital of the fenjicnce, that this 
regifier is required by the law of nations; on the con¬ 
trary, it appears by the fcntence, that it is merely a 
privateering regulation, to which we need not attend. 

As to the third point, it is clear that in many cafes 
the liability of the underwriter is not limited by the 
amount of the fubfeription. This is recognized by Lord 
Ellenborough C. J. in the cafe of Ltvie v. Jar^on^ 12 Eajl^ 
where he admits that « there may be cafes in 
which, though a prior damage may be followed by a 
total lofs, the aiTureds may neverthelefs have rights or 
claims in refpedi of that prior lofs, which may not be 
extinguKhed by the fubfequent total lofs. A£fual dif- 
burfements for repairs in fa£fc made in confequence of 
injuries by perils c/i the Teas prior to the happening of the 
Vol. IV. C c total 
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total lofs, a*re of this dcfcriptipn j unlefs indeed they 
are more prbperly to be confidered as being covered by 
that authority, with which the aflured is generally in- 
veiled by the policy, of fuing, labouring, travailing, 
foTr in, and about the defence, fafeguard, and recovery 
of the property infured; in which cafe the amount of 
fuch dilburfeitients might more properly be recovered as 
money paid for the underwriters under the dire£tion and 
allowance of this provilion of the policy, tlian as a fub- 
ilantive average lofs to be added cumulatively to the 
total lofs which is afterwards incurred in coftfequence 
of the fea rifles.” It is indifterent to the Plaintiff under 
which of thefe titles he recovers the fum he expended in 
the repairs, as helias counts in his declaration which will 
embrace either o^ them. 


Shepherdt LenSf and MarJIiallt Serjts. in fupport of the 
rule, contended, that it was neceflary for every Ihip to 
have a regifter of the country to which ihe« purports to 
belong: the permiilion to carry (imulated papers does 
not difpenfe with her having a pcrfedl fet of all thofe do¬ 
cuments which denote her national character. Simu¬ 
lating the Pappenburgh flag, (he ought to poffefs all the 
documents which deflgnate the (hips of that (late. It is 
imtuatcrial to what neutral (late the (hip might have be¬ 
longed,* but (he was bound to belong to the flag of fome 
of thofe nations, neutral or belligerent, whofe flag is re¬ 
cognized and refpeded: it is not fuflicient for her td 
belong to no nation, as a pirate. In Bell v. Carjlairs 
it was ruled that where tlie negle£l of the ihip-owners 
to procure proper documents for the (hip is the caufe of 
the Ihfs, they cannot recover it againft the und^pxrriters. 
And inafmuch as it is evident in this cafe, from reading 
the whole of the fentence, that the condemnation pro¬ 
ceeded on the want of proper documents, the under¬ 
writers are-difeharged. Lord ElMorougb^ In Bell^, 

Carjlturt^ 
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Car/tairSf drew the diftin£iion between the cafe of ati xSltl* 
infurance on goods a,nd an infirrance on the ftiip, and fo *—v— 

repelled the ufe which was attempted to be made of the Ch^inan^ 

cafe of Daw/on v. 7 Ea/t, 367., and he evidently Psabscw. 

acknowledges the principle that every ihip is bound to ' « • 

be furnithed with fuch documents as may prove her to 
belong to the ftate to which Ihe profe^es to belong, 
whether they are reqiured by the law of nations or by 
particular treaty. The regifter is the chara£terillic na- 
• tional diftinftion) the thle^ecd which gives a (hip a right 
to be recognized as nsttioual. i Hubner. 210. National 
character is like fea-worthinefs; there is an implied en¬ 
gagement that a (hip (hall be properly documented: it 
was formejrly ^uppofed there muft be a warranty, after¬ 
wards a reprefentation was thought neceflary, but it is 
now held to be an implied warranty in all infurances. 

This (hip not having it, had no right to aifume the cha- 
ra£ler of any nation. All the nmulated papers (he pof- 
felTed were fuited to (hew (he was a Pifppenburgher, but 
the want of a regifter made them ineffectual. Cornelia^ 

Eoofey Edtvard/s leading DeaJimSi 34. (hews that a li¬ 
cence to import from a foreign port, is only a licence to 
go to that port for the cargo by a neoelTary implication; 
here the implication is not neceffary that (he might le¬ 
gally go from Jerfey^ for it is exprelTed that (he may go 
from continental ports of the Scheldt t that is even 
^n exclufion of Englijb ports, for the abfurdity and in¬ 
convenience which has been preffed on the Court, of 
fuppoling that the Engiyh ports North of the Scheldt are 
permitted, and thofe South of the Scheldt prohibited^ 
aifords a ftrqng argument that all Engl^ pqrts were in¬ 
tended |o be excluded. It is in vain to lo6k fdr the 
reafons of the variations in the forms of licences: every 
licence is moulded according to the prefiure of ^ dan¬ 
ger which is moft immediately in the contemplation of 
the government at the time of granting it. Either the 

Cc a HcfOSf 
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licence is worded according to the eledlion of the appli¬ 
cant} oir the government will not grant him any licence 
otherwife worded than this: in the one cafe he is bound 
by his own election} in the other by reafons of policy* 
but in either, he mult conform to the terms of his licence, 
however whimfical or inconvenient they may be : it is his 
own fault if he accepts the licence. It is not fuificient 
that the veflel is intended to return in the courfe allowed, 
>ihe mult alfo go out in the courfe allowed; the cafe 
would be better for her if nothing was faid about the 
outward courfe, but one outward courfe is clearly pointed 
out, from ports North of the Scheldt^ and exprejfum facxt 
taciturn cejfare. The licence was meant to apply only to 
velTels, which at the time of ilTuing it were in fome port 
of Norway. [^Heath J, At the time of granting this 
licence, all ports South of the Scheldt were hollile, and 
all to the North were neutral. Chamhre J. I take it 
for granted, that under the former part of this licence, 
if it ftood alone, the llilp would be at liberty to go out 
in ballalt, in order to bring a cargo home: now were 
the latter words added, in order to reftrift, or to extend 
the licence } Clearly to extend it.] Licences are to 
be conllrued ftriclly. CofmopolitCi 4. Rohinf. 10. Jonge 
Johannes^ 4 . Roh. 263. [Chambre J. All the cafes in 
Edwardis leading Deeijions (hew, that the opinion of 
the Judge of the Admiralty Court is dirc(flly thereverfe; 
he gives them the moft liberal conilrudlion. Mat^~ 
field C. J. A failing from fome port North of the Scheldt 
'in ballaft is required: and if the (liip failed from any 
of thofe ports with a cargo, (he would be liable to con¬ 
demnation; but it could hardly be required that (he 
(hould fail from this country in ballaft, becaufe we want 
to difpofe of colonial produce, and the like: it would be 
no advantage to this country that our veiTcls (hould 
fail in ballaft: if that licence was intended to authorize 
Briti(h ihipf to fail for this cargo, it would hardly re¬ 
quire 
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quire them to fail in ballaft.] As to the other point, 
whether more than \oo per cent, can be recovered, it 
certainly has been the practice in many cafes to pay more 
than ioopet cent., and the only quellion is, whether 
there be any legal ground upon which the PlaintiiF can 
recover for a partial lofs in the former part of the voy¬ 
age, and for a total lofs upon the latter part of the 
voyage. The contraQ; extends only to the amount of 
loop^r cent; in no cafe more. Expenccs of'this nature, 
if they were kept within this limit, might be recovered 
on counts for work and labour, and for money paid, but 
not upon the count Hating it as a lofs upon the con* 
tra£l; of infurance ; a count on that contra£l; is bad if it 
claims more than loo/., becaufe it fet^ out by averring 
loo/. to be the limit of the Defendant’s liability. ' An 
allured could not recover two average Ioffes, if they to¬ 
gether exceeded the fubfcriptiotii- unlefs one of them 
could be brought within the money counts, and a count 
for work and labour. Although an infurance is a contra£k 
of indemnity, it is fubje^ to various limitations \ firfl^ 
of the legal efFeiSl of the terms which deferibe the rilk 
infured ; and if the lofs be by one of the rilks infured. 
Hill it is limited as to the extent to which it goes. The 
point has not been directly decided, but in Liwe v. Jan~ 
fan, \ 2 Eq/l, 648. is an obiter diBum that claims of this 
nature might rather be recovered under the claufe giving 
power to labour for the Hiip’s prefervation, than as an 
average lofs. But in anfwer to that, this claufe has always 
* been inferted at the inHance of the underwriters, and 
for their benefit, whereas a payment for repairs is an 
average lofs within the policy, and does not come 
within it; the fpecics of payments which that claufe 
was intended to comprehend, is fuch fums as could not 
be recovered as a lofs upon any rifk infured by the po¬ 
licy: as pilotage paid when a veflel is driven by the 
force of wind or currents into a fituation from which 
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the captain knows not himfelf how to extricate hcr» fo^ 
fums paid to obtain a decree ill a court of admiralty for 
the liberation of a ihip detained by a friendly ftate. 

, Cur» adv. va/t. ' 

i I 

' s f 

I* 

Mansfield C. J. now delivered the opinion of the 
Court. This is an aclion on a policy made from Jerfey 
to a port or ports in Norway, there in port and back to 
London, with or without limulated papers or clearances. 
The evidence is, that the (hip failed on the 3d of Decern’- 
het‘, and was by a peril of the fea damaged to the 
amount of 337/* I7<r. 10^.: and the declaration avers 
this lofs, and that the alTured laboured and travailed to 
the amount of 337/. 17/. lod., contributable by the 

Defendant to the amount of the fum infured; after- 

■< 

wards the Ihip was captured. The aftion was brought 
to recover not only the 'entire lofs infured, but a propor¬ 
tion of the 337/* 17/. ib 1 f. The voyage could not be le¬ 
gally infured without a licence, and it is objected that the 
licence obtained did not authorize this voyage. There 
are two proviiions in this licence, the iirft that the (hip 
may import a cargo direft from any port in Norway: 
the fecond provifion of the licence is, that the ihip may 
fail in ballaft from any port North of the Scheldt to any 
port in Norway s and it is obje£ted, that thefe have not 
been complied with. I have had conliderable doubts, 
but I think that on a fair con{lru£lion of this licence, it 
does prote£); this voyage. If there was nothing more 
than the iirft branch of the licence, according to Sir 
Wm. Scott, it would authorize this (hip importing from 
Norway, That part taken alone, I think, muft have the 
e0e£f of authorisfing the going from any port of Great 
otherwife the licence would have this effedl;; 
that although the ihip might fail legally from many 
ports of Great 'Britain which are North of theBcheldt, 
jfet could not iail from many pther ports of Great 

Britain^ 
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Britai/if bccairfe they are Soui/:> of th? Scheldt g which it 
is impoflible to think was meant; and the only other 
ihips that could be included) would be fuch (hips as 
happened to be in the ports of Norway^ Sweden^ and 
Denmark without the Baltic^ at the time of grating the 
licence. It would be a very fingular licence, to fay, that 
a ihip may fail from any ports of Great Britain North q{ 
the Scheldt ^ but not from Britipi ports lying South of the 
Scheldt, and from the ports of Norway, Sweden, or Den» 
mark without the Baltic. Another obje£lion is made, 
that the fhip had not a regiftcr: as to that point I have 
had confidcrable doubts ; I do not know what is meant 
by a regifter as applied to a Pappenhurgher, Whether 
it is flmilar to our tcgiftcr here, or whether it is a re- 
glller of the crew, I cannot tell ', nor can I find any 
ground, either by treaty between Denmark and Paipen^ 
hurgh, or otherwife, which rendeA this regifter necelTary. 
We fully agree with the cafe of Ca^airs, where the 

objection was the want of fuch a licence as was required 
by the treaty with Spain : I think that a fhip muft be 
properly documented, otherwife fhe will never be fafe. 
But we want evidence to flicw oti what reafons the want 
of this regifter was made the ground of condemnation. 
It is neceflary to notice the cafe of Dawfm v. Atty,^ in 
which there is a very nice diftin£fion between a policy 
on fliip, and a policy on goods ; it might be faid in every 
cafe of a policy on goods, where the defence was fea- 
wortlileffnefs, that the owner of the goods may have an 
adlion againft the owner of the fliip, for not being fea- 
worthy in other refpefts, as well as for not being fea- 
worthy becaufe Ihe is not properly documented; but 
has notwithftanding always been held an anfwer to an 
sflion on a policy on, goods, tliat the Ihip was not fea- 
worthy. It is not however neceflary for us to dejido 
that queftion here. In the cafe of Beil v, Carjlairs, the 
deficiency was in a neceflary document, and the wan^ 
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of it was neceflarily a fuflicient ground for the deciGon 
in tliat cafe. It might be, that the want of a paper 
required only by the treaty with another country might 
be a fatal objection \ but it is not neceifary to decide 
that point, as there is not even proof that any treaty 
with Denmark, or ordinance of that country required it. 
As to another point, Tefpedfing the double lofs, this 
policy of infurance is a very llrange inftrument, as we 
all know and feel ^ in practice I know of cafes in the 
Court of King’s Bench, where fuch expeuces have been 
recovered as an average lofs, without making any dif- 
tin<Stion whether it w'as recoverable as an average lofs 
from damage repaired, or within the w'ords of the per- 
miflion to fue, labour, and travail, and as no 

fuch diftin£tion has been made, we Gnd it fafer to ad¬ 
here to the practice which has obtained, and to call it 
all average damage; and therefore the rule mud be dif- 
charged as to the whi^it. fum. 

' jrt ' 

Rule difeharged. 


May IX. Grant and Others, Affignees of Atkinson, a 

Bankrupt, v. Hill. 

The Defendant ^HIS was an a£l;ion for money lent and advanced, 

having, toi fecur- money had and received, and upon an account 

ing a debt oira ^ CuiUhall, at the fittings 

an indorjement ' o® 

oftlu bills of after Michaelmas term i8ii, before Mansfield C. J., 

lading of t when it appeared that Atkinfon had had extenGve tranf* 

becaufe a^kions in trade with Jacobi and Hill, a houfe in Rujia ,• 
nude after an adt 

of bankruptcy committed by the indorfer, efiedled for his own account an infurance 
on t!ie cargoes; and a lois happening, he recovered againfithe underwriters on a count 
ave.ring intereft in the afiignees of the indorfer, then a bankrupt: Held that the alTig- 
nees could not recover over this money, as had and received by the Defendant for 
their ufea 


and 
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and the defence was, that Hilly a partner in that houfe 
refident here, had, before the a£t of bankruptcy com¬ 
mitted by 4 tlii*>fony advanced money upon this cargo to 
a greater amount than the value of the cargoes, which 
he contended he had a right to fet olF. There was an 
indorfement of the bills of lading to Hill made after the 
bankruptcy by Atkinjorty and the Defendant contended 
that though that v/ould be bad as an original transfer, it 
was good, as the perfecting by a trullcc of the legal title 
to a cargo, which had been equitably pledged to Hill 
before. But the jury difalHrmed the previous pledge. 
Athinfon was in very doubtful circumftanccs, and was 
about to fend three large cargoes of wine to RtiJJia 
to this houfe. The wines were on board velTels lying 
at the Nore. Hill wanted thofe wines to be con- 
figned to his houfe in Rt^a. Atkinfon doubted whe¬ 
ther he ftiould not fend them to RigOy unlefs Hill would 
in fome way accommodate him wltl^ money. At laft 
Atkinfotiy after having committed ITn aCt of bankruptcy, 
agreed to confign the cargoes to Hill and Jacobi in Rujfta, 
The invoices were antedated, fo as to make them ap¬ 
parently prior to the time which the l^fendant fuppofed 
to be the date of the aft of bankruptcy. Atkinfon in¬ 
tended to infurc the goods, and on the 19th and 2ill of 
April Atkinfon the fon had elFefted infurances on fliips 
in the elder Atidnfon's name; but the houfe having 
{topped payment on the 23 d, the underwriters would 
not put their names on the policies, and Atkinfon found 
it impracticable to effeCt an infurance. His ailignees 
knew nothing of thefe tranfaftions. Hilly conceiving 
that he had an interelt in the cargoes, infured thefe goods 
as his own, upon his own account. A total lofs hap¬ 
pened by capture, and Hill fued the underwriters in the 
King’s Bench, and in one count averred the intereft to 
be in himfelf, and in another in the aihgnees. In that 
aftion, on an enquiry into the circumftances, the Judge 
14 who 
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wlio tried the caufe> held that the property of the cargo 
was not in Hillf he not being a})le to prove the procura¬ 
tion bv which the fon of Aikihfon had indorfed the bills of 
lading to Hill, There was a recovery on the count which 
alleged property in the affignces, but not on that in which 
the interefl: was averred in the name of Hill. The 
aflfignees thereupon brought the prefcnt aftion, and the 
quefiion was, whether they could recover from the De¬ 
fendant this money which he had recovered on the infu- 
rance made by him for liis own benefit only. A verdi£^ 
paired for the PhiintilFs for the damages in the decla¬ 
ration, fubject to a motion for a nonfuit, on the ground 
ttiat the a£lion would not lie, and alfo to future 

adjullment as to the amount. 


Levs Serjt. in Hilary term 1812 obtained a rule nift to 
fet afide the verdi^l:;^ and enter a nonfuit, upon the 
ground that thoughpolicy might be void for want 
of iijtercll, yet the money which the Defendant had re¬ 
ceived was not money had and received for the ufe of 
the aflignees, the policy not Iraviiig been effedled by 
their authority, o^iox t/jeir benefit, or on their behalf, 
«r for the ufe of jltkinjhn, but on -the Defendant’s own 
account and riik, and with his own money % and the 
utmoft that could rcfult from the circumftances being, 
that the underwriters might polllbly recover back this 
money from the Defendant as money had and received 
to their ufe, as having been paid by them through a 
miflake. 


Shepherd and Vaughan Serjts. in this term Ihewed 
caufe againft this rule, lliey contended that i/iV/, hav* 
ing received the lAoney as the money of the alligaees 
from the underwriters, (and he could receive the money 
in no other name,) he ihould not be permitted now to 
keep it in his own pocket. If he had fued and recovered 

5 
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in the aihgnees’ names, and the aflignees had received 
the money under that judgment, the Defendant would 
have been cftopped from claiming it of them,-> and from 
faying he did not recover the money for their ufe. The 
judgment, it is true, is in the name of H///; heis the 
Plaintiff on the record j but the verdift is given to him 
as agent of the afTignees, and as the perfon who cffecled 
the policy for them. It is acknowledged on the decla* 
ration in that adfion againft the underwriters, that Join 
Htll in his own name for the benefit of the perfons in- 
tereftcd, efFe£fs this policy. He cannot therefore now 
fay he did not efiedi it for their intereft, but for his 
own. He is an agent, who, recovering from the 
underwriters as fuch, fhould afterwards^fay he was not 
agent, and fhould keep the money for himfclf. If the 
Defendant had received the money as a ftranger, he 
might perhaps have a right to retain ”1t to himfelf; but 
he makes ufe of the name of the Jidignees to recover it, 
and he cannot be afterwards permitted to fay that he 
did not receive the money for them, having dated on. the 
record that he infured for the benefit of all perfons 
interefted. Tlie caufe wholly turns ^on this, whether 
the cargoes were ever pledged to Hill for the ad¬ 
vances he had made, and the jury has difpofed of that 
quedion. 


1813. 

s.,— 

Grant 

•o. 

IllLL. 


Lens and Serjts. in fupport of the rule, admitted 
that if the Defendant had received the money as agent 
for the aflignees, no doubt they could recover it as 
money had and received. But he never was their agent. 
There were no policies effeftod on this property in the 
name of the adignees, only infurances pot on^flips; and 
though indeed Hill faid that he mud himfelf take care of 
the infurance, he took it merely upon his owr account. 
The bills of lading are indorfed to the order of Atkinfon 
fenior. The true point is, what a^ion could Hill have 

brought 
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brought againfl AtUnfon^ or the aflignees, to recover the 
premiums ? For if agent, he muft have a remedy. The 
aflignees never have offered to pay the premiums, or to 
reimburfe them; the Defendant had paid them out of 
his own pocket, and never could have recovered them 
back again. He never claimed the money of the under¬ 
writers as agent for the aflignees. They never dire£ied 
the adiion to be brought, nor were refponfible for the 
coils of it; nor can they now take from him the fruits 
of that a£lion. The form of the policy is on behalf 
of himfelf and all others to whom the fame doth or 
“ may appertain in part or in whole and it was only 
at the trial that the aflignees for the firft time difeovered 
that Hill had not a good legal title to the goods; fo far 
were they from having firft employed Hill as their agent. 
Whether the underwriters can or cannot hereafter fay 
that this was a waging policy, and that the Plain¬ 
tiff having no intefeil, they may therefore recover 
back the amount as money paid without confideration, 
is another queftion. The undcrvi'riters may poffibly 
have a right to fay, that thefe were void policies, and 
that they have paid to the Defendant money which he can¬ 
not retain {a). But that gives no right to the. aflignees. 
If a perfon infures the life of another in which he has 
no intereft, that is void; but it will not give a perfon 
who is interefted a right to recover on the contra£l in 
which he has no privity. Hill made the infurance in 
his own name and right, and if he deferts that title and 
recovers in right of another, that may poffibly enable the 
underwriters to claim it back, but will not enable a third 
perfon to receive it from the Defendant, who infured 
under the miftaken idea that it was his own property, 
not as agent for all to whomfoever the property fhould 
belong. It is begging the queftion to fay the money 


(«) But fee Harriott v. Uampton, 7. Term kep, 269. Contra. 

muft 
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mufl; cnfue the property of the goods^ and the proceeds 
of the goods. If Athinfon had maintained his credit, 
HilU Jacohiy and Co., being agents for Atkif^onj would 
have had a right to retain the proceeds for liquidating 
their general balance, accounting for them. The De.. 
fendant, being deeply a creditor of Athinfon^ if the goods 
arrived, would be paid by the ’proceeds} he had there¬ 
fore an infurable intereft that the goods ihould arrive. 
This is no elloppel, to introduce in one count the names 
of the aflignees, and to ufe them as truftees for the 
Defendant. 

Cur, adv. vult. 


x 82 I. 

■■ 

GltANT 

Hua. 


Mansfield C. J. now delivered the opinion of 
the Court. This was an a£lion brought by the 
Plaintiffs, as affignees of Atkinforiy to recover money 
which had been received by . as having been re¬ 
ceived for the ufe of the Plaintiffs, as affignees of 
Athinfon, It is brought under very lingular circum<» 
(lances. Athinfon being infolvcnt, manufadlures bills 
of lading of fome wine to 7 // 7 /, in order to be conveyed 
to Rujftay to be fold there by a houfe in which Hill 
was a partner, under an agreement, xnYmaterial to the 
prefent quellibn, I think, witli refpe£l to the proceeds 
of that cargo, to remit three-fourths of the proceeds to 
Athnfony under the hope that Athinfon could be kept 
afloat. Athinfon had applied to feveral underwriters to 
infure the cargo, and feveral had put their names oh the 
flips, but after hearing of his infolvency, they refufed 
to complete the policy. Young Athinfon is induced 
by Hill to hand him the bills of lading, and 'Hilly having 
obtained them, efleds an infurance on thefe wines: 
after fome time fpent in examining witnefles, it ap¬ 
pears impoffiblevto make out in Hill a title to thefe 
wines, becaufe an a£l of bankruptcy was committed 
long before the making of the bill of lading of the 

wines. 
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vines, and the bill of lading itfelf was anted^tcdi 
The wines ave loft, and liill fues on thefe policies j in 
one count he avers intereft in hixnfelf, on which,' he 
having no title to the wines, it was impolBble that he 
ihould fucceed} there was another count in the name 
of the affignees of Atkinfon, on which he, recovered *a 
verdi£b, and had the money paid him; and. it was 
conceived by the aflignees, no doub^ after confulting 
with their counfel, that they could recover from Hill 
this money, which he had, v/ithout coniideration, re«> 
covered from the underwriters. It was not unnatural 
that they ihould fo conceive, but I cannot, upon con- 
fidering the cafe, find any ground on which Hill can be 
converted into an agent, truftee, or in any other way 
recovering for the benefit of the aflignees, fo as to give 
them a right to fuftain this adfion, and fo as to raife a 
legal demand in thev^ignees agalnft HilL It may be a 
diflerent queftion whether the underwriters can bring an 
a,£tion agalnft Hill to recover back this money recovered 
by him, on an infurance which Htll had no right in 
truth to make, becaufe the inftrument under which he 
made title to the wines, was invalid : but that queftion 
we cannot meddle with here, that is a queftion between 
the underwriters and Hill; but even if a man does make 
an infurance in the name of anotlier man, upon a fub« 
jed in which he has no pretence to claim any intereft, 
I do not fee how that can be made the fubje£f or 
ground of an a^kion by the man in whofe name the in¬ 
furance is made, to recover the money which has been 
without any confideration obtained by thePlamtifiT in the 
former caufe: therefore in this cafe the Plaintiffs cer¬ 
tainly cannot recover, and on this ground the rule 
aauft be 


Abfolute. 



tN THs FiFrY<s£dbK]> Yeab or GEORGE III. 


3*7 


1812. 


Levy v » Vaughan. 
Levy v. Buck. 
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^HESE were a£tions upon a policy of infurance at and A policy con- 

frotn London to any port or ports, place or places ® warranty 

• 1 . 1 1 . , r ..11-1 by the aflured 

in the BaltiCy backwards and forwards, mcluding'the againft confifca- 

rifk of tranfliipment into boats, craft, lighters, and veflels tion l)y the govem- 

of any denomination, to and from the veffel, as alfo ^J^ofdifchwge* 

Inland navigation, and land carriage, or any other con> A vciTel deflined 

veyance, until the goods were fafely delivered at the to‘^lifcharge at 

houfes or warehoufes of the different confignees; with 

leave to feek, join, and exchange convoys, carry and miles from Pillaup 

exchange Hmulated papers, clearances, and (hip’s papers, 

fail under any flag, touch, (lay, and trade at any ports, the roadftead 

places, and iflands, particularly Gofhenhurgh and TJiadty where veflels nn- 

for all purpofes whatfoever, take Ip ^d difeharge goods J-ome "wr^Ae^Lr 

wherever the (hip might touch at, and (in cafe the com- into the Inner 

mander of the veffel (liould find it dangerous to enter and 

was captured 

either of the above ports and places, or not be allowed at her moorings 
to difeharge the cargo,) with leave to return to any ports . 

and places, until the goods were fafely landed and bo^^ffom Pi//aa :• 
houfed or warehoufed } upon goods by the (hip Courier, Held that this lols 
with leave to declare and value them thereafter; tlie 'y** within 
infurers to pay average Separately on each fpecies of 
goods as if fo infured, and on each feparate package : 

^e declaration of interefl to be witneffed by two of the 
underwriters, which (liould be confidered as binding for 
the whole *, and in cafe of lofs, capture, feizure, or 
detention by any power whatever, the infurers were to 
pay a lofs wjthin two months after receipt of advica 
thereof, without waiting for official document^ -And 
the goods were thereby warranted free fjrom confilr 
cation by the government jn the (hip’s port or ports of 
difeharge.^ The caufes were tried at the httings after 

Miehaelmas term 1811 at Guildhall, before Man^ldC,J*, 

when 
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when the fa£l6 proved, and afterwards agreed on by the 
counfel in their attempt to frame a fpecial ver.di£^, were, 
that the Plaintiff effected, and the Defendant fubferibed 
the policy ; that the infurance was declared to be on the 
goods fpecihed in a memorandum indorfed, and the 
goods were valued; tliat ,the goods were ihipped ^t 
London, and that the intcreff was as averred: that a 
licence was obtained for^the adventure, under conditions 
which were complied with by the Plaintiff 5 that on the, 
1 fl: of Ociooer 1810, the veffel with the goods^ifured on 
board her, failed from London on the voyage infured 
towards Pillau, the port to which ihe was deffined, and 
on the 14th day of November in the fame year, in the 
courfe of the faid voyage, and whilil proceeding thereon 
towards the port of Pillau, in the Baltic, for the purpofe 
of there difeharging her.i;a{|^<' if not found dangerous 
by the commander, hut before her arrival in that port, 
or in the roads therekff^ was on the high. feas forcibly 
feized and taken poffeflfon of by certain perfons excr- 
citing the powers of government at Pillau s and the fhip 
was afterwards forcibly carried into the roads of Pillau 
by the perfons who had fo feized her, who after having 
difeharged in the roads a part of the cargo from the 
Ihip into lighters at the place to which ftie was fo for¬ 
cibly taken, conveyed the fhip, with the retidue of her 
cargo on board her, into the pdrt and harbour of Pillau, 
and the goods fo put into the lighters, and the reft of 
the cargo, were on tlie 20th of December 1810 eon- 
demned and confifeated by the fentence of a competent 
tribunal at Konigjberg in Prt^a, and thereby were 
wholly loft to the fevcral perfons interefted; and 
that the place where the fhip and cargo were lying 
when fo feized was not (according to the Plaintiff’s 
expreltion) in any port, and that no ihip or veffel was 
ever known to difeharge, or could fafely difeharge 
her cargo, or any part thereof, at that place; nor was 
any part of the cargo of this ihip, the Courier, there 

dif- 
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difcharged. Thetff were alfo qaeftions upon returns of 
premium for convoy and arrival^ which it ultimately 
became unneceflary to decide. The Defendant con- 
tended) that die queftton whedier the (hip was in port 
was matter of law, and conceived that a fpecial verdi£f 
thus exprefled, determined the point of law: he there* 
fore was defirous to vary this ftatement, by expreiling 
the faCls found, to be, that'' the fliip on the 14th of 
November 1810 arrived within eight Englijb miles of 
PiliaUf the port to which (he was deftined, and came to 
an anchor there at the diftance of eight £ngliftfm\[e% 
from the ihore, with the intention of proceeding nearer, 
when an opportunity offered; and that on the 17th of 
November in tl^e fame year, while the ffiip continued at 
anchor in the fame-fituation, (he was forcibly feized and 
taken poffeflion of b]^oe^in peribns exercifing the 
powers of government iX^Pillguy and was afterwards 
forcibly carried nearer to Pif4^4by the captors; and 
that when feized, flie wa§r ^not lying in any “ place 
ufually denominated*’ port. The evidence, upon the 
effe£fc of whicji the queftion arc^e, was, tliat the veilel 
came to. anchor on the 14th November in about 16 fa¬ 
thoms water, about two German or nine Engli/h miles 
from the (hore, and was not at that time in the roads of 
Pillau s fhe lay there, the mailer remaining on board, 
till the 17th, when a boat with three foldiers came out 
from Pillauy and carried her into the inner harbour; 

the roads of Pillau terminate about one German mile 

\ 

from the ihore. It is ufual for veflels to unload part of 
their cargo before they go into the inner harbour of PillaUf 
when they draw too much water to go in without it. 
Part of her cargo was unloaded by the captors in the 
outer roads. Many fliips were in the fame place wait¬ 
ing their turn to unload, and get In over the bar. A 
merchant on fliore, to whom the cargo was configned, 
was waiting an opportunity to apprize this veflcl of the 
Vox.. IV. D d danger 
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^ PiUaut but oiniM not ats tlur 

Levy veffdy howtpreVf was not waiting for iniormation at the 

V. place wh^ Die caft anchor, but for an opportunity to 

VAi^an. in ^ 3j,j tijg queftion upon which the defence turned, 
was, whether, as the ihip was feized by a force coming 
out from her port of difeharge, while (he was waiting 
off the port for an opportunity to get in, this lofs was 
not within the warranty. MansJieldC.}. direfted the 
jury, that if they thought that the veiTel was feized with¬ 
out the port, the capture was not within the terms of 
the warranty. The jury found a verdict for the Plain- 
• tiff generally, fubje£l; to the point referred, and with 
liberty, in the fecond cafe, to turn, it into a fpecial 
verdidi. 


Vaughan Serjt. in Hilary term 1812, obtained a rule 
nyi to fet aCde the veiididl; and enter a nonfuit, againff 
which « 

Shepherd and Serjts. in this term (hewed caufe. 
They urged that this %ould not be confidered as a cap¬ 
ture within the (hip's port of difeharge, the (hip when 
captured being three Engltfb miles further out at fea 
than the place where veffels were ufually known to un¬ 
load, and where the veffel was captured in the cafe of 
Brown V. Tierney^ ante, x. 517.; yet in that cafe the 
Court held that the warranty did not difeharge the under¬ 
writer. Le Blanc J. has, in the cafe of Halgleij^ v. 
BrooJte^ (fince reported, 15 Eafl^ 306.,) confirmed the 
decifion of this Court, that it makes no difference whe¬ 
ther the capturing force comes from the port of dif- 
> charge, or from any other quartenis for he acknowledge# 
that " the mode of capture in the place, eidier as made 
by boats from the (here, or by privateers, or (hips of 
aror, from the fea, is not the criterion for afeertaining 
the defcriptioii of the place where the capture was made, 

fot 



Ill nim 

Ibr diat whetlier « captqn be or be not made in port, 
mttft depend upcm the place, and «ot on the mode of 
capture.*' If a veiTel were in a Etuation where ihe was 
commanded by the guns of a fort, perhaps that might 
be a medium to afcertain the extent of the port, but 
that is not the cafe here. The intention of the mafter 
to go into chat port can make no diderence. An inten* 
tion to deviate is not a deviation. In DalgUtJb v. Brooke^ 
the captors a£f ually did begin to unload the vefTel in the 
fpot where fih'e laid, in order to lighten her. Lord Ellen-- 
horou0i in his judgment adverts to this: he fays, «If 
the afTured chofe to come for the purpofe of difeharging 
his cargo within the danger of a land rifle,” it would be 
within the warranty. In Jarman v. Coape^ 13 Eajly 394. 
the (hip was landlocked in the Jahdi by the headlands 
at the mouth of the river: the place where this Ihip 
was captured was open fea. * If it were intended that a 
force ifluing from and fent by the government from the 
port of difcliargc fliould be* wifliin the warranty, al¬ 
though the vcflcl was without the ^rt, then every 
capture by a force fent ouf by that government, in 
whatfoever part of the globe the capture might be 
efFe^ed, would be within the warranty. The intention 
of this contrail merely was, that when the veflel was ia 
her port of difeharge, {he (hould not be taken by an 
enemy, fent by the government of that port, in the 
port. It is not unufual for the alTured to warrant, in 
larger terms, againfl capture while lying off a port j 
but that is a difierent contrafi from this. This veflel 
was not got to a place which pofllbly could be her port 
of difeharge. * 

Lens, Marjhall, and Vaughan Scrjts. in fupport of the 
rule. The literal interpretation of the words has never 
been looked to by the Courts. In Dalgleyb v. Brooke the 
warranty was againfl a capture in the port of difeharge, 
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but it was held^o Uiclude a captuie in an open roadftead. 
- ^he Court muft look to all the circumftances of the cafe, 
in order to difcover the true meaning of the pardes* The 
Court will feek fome broad, plain, intelligible principle^ 
not depending upon the local limits of the roads, or of 
the port, and fuch a principle has Lord EUenhortugb 
adopted. It was the plain meaning of both parties, that 
if this (hip were taken either in, or coming into, her port 
of delUnation, the underwriters fliould be exempt from 
the lofs, with one qualification, that the force ihould come' 
■from the port of deflination. The warramted capture 
muft be by the government of the place, not as in the 
Cafes of the captures by the Jtlfu privateer, of which 
Brown V. Tierney was one, by an extraneous invading 
force. It is not therefore, as it has been fuppofed, im¬ 
material, whether a jand or a fea-force effef^ the capture. 
In the cafe of Dalgleifli v^^Brooke, the faff of the fhip’s 
difeharge in the fpot where Ihe was captured is fuppofed 
to have made that fpeft an ele(E^ive port of difeharge; but 
that only fliews,that not the mere letter, but the fpirit of 
the contradi is to be attended to. There is no fenfc in 
the diftindfion, that the unloading was in the fpot where 
the ihip firft chofe to lie. She might Ihift her ground. 
The more enlarged view muft be, that the port means 
the place where (he is to unload, and whether it be 9, 
8, or 7 miles diftant from the fhore, whether within the 
toad, or within the caput portus, can make no difference: 
iince the warranty extends without the port, ftrlAly fo 
called, it is not necefiary the fhip ihould be within the 
roads. If die Courts once abandon the ftridf letter of 
the warranty, as they have done, they can put no other 
limit, than to fay, that every (hip (lopping here, whether 
within or without the roads, is within the warranty: 
that when (he calls her anchor, and makes her eledlion 
of a market, (he is come to her port, and her waiting the 
pofhbility of time and feaibn with a view to bring her 

fome* 
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ibme^at nearer to her port, fignrfies not : ihe has paft 
her Toyage by fea, and is come to her port. Undoubt¬ 
edly, if ihe had chofen to lie off at a great diftance, for 
the fake of preferving her liberty of ele£):ion, in cafe her 
coming nearer would take away her option of proceeding 
further, it would have been different: but whether ihe is 
in that fituadon which may make it convenient- for her 
to drop in a mile or two nearer before ihe difchaiges her 
cargo, iigniiies not. Dalgleijb v. Brooke certainly goes 
on this ground, that the ihip was come to her port of 
difcharge, and was not deilined to any ulterior place. 
The fpirit of Lord EHenhorougVs judgment is, •" How 
can we adopt the meaning giyen to the word < port* in 
this narrow fenfe ? Whenever a ihip enters from the 
high feas into any haven, and has fele£te!l that as the 
place of her difcharge, there the underwater’s rifle is at 
an endbut even in that cafe the ihip was not within 
the haven. This is therefore the port of difcharge, not 
becaufe the veffel was locally within theflort, butbecaufe 
ihe had got to the place where fhe was to ftop, in order to 
adopt fuch further meafures as the circumllances Ihould 
require. The only queilion is, whether ihe was got to 
Billau ? Had ihe quitted the high feas, as to all purpofes 
of failing on the high feas ? Had ihe caft her anch(» 
with any other purpofe than to get further in to her port 
of unloading, when opportunity ferves ? The fafl is 
proved, and the rifle is therefore thrown off the under¬ 
writers, on the affured. This is wholly a new cafe. 
[Chambre J. The ihip muft' be taken within the limits 
of the government: it is not brought within the warranty 
merely by rcafon of the government fending out a force} 
that force may take the ihip at any diftance. The word 
confifeation does not apply to a ihip taken at fea. This 
place is out of the reach of the guns.] ^ Dalglei/b v. Brooke 
does not militate with v. becaufe the 
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policy In that cafe never was intended to prote^l the 
underwriters from fucli a riik. 

Mansfield C. J« This cafe of Dalgityb v. Brooke 
certainly cannot be reconciled to the decifion in Brown 
V. Tierney* There is no folid di{lin£lion between the latter 
cafe and this. The intent of the parties who entered into 
this contra£f certainly was, that whether the fhip lay 5, 
6, or 7, or 8, or 9 miles from the (bore, if (he could be 
taken by one or two foldiers going out in a boat, which 
never would go out to what is properly called the open 
fea, or by any fuch force comiHg from the government 
of the country, the underwriters Ihould be protedfed ; 
but the contra^ is fuch as the parties have made it; 
and if it does^iot efFe€f uate their purpofe, the Court can- 
not apply a remedy. It is very defirable that the deci- 
lions of the Courts Ihould agree, and the cafebf Brown 
V. Tierney is very much lhaken by that of DalgUiJb v. 
Brooke* * » 

» Cur* adv* vult. 


Mansfield C. J. now delivered the opinion of the 
Court. He recapitulated the terms of the policy, and 
the warranty to be free from confifeation by the govern¬ 
ment in the (hip’s port or ports of difeharge. THiere 
certainly have again and again been recoveries in cafes 
where as in that iirft cafe of capture by a privateer from 
Dantzicy, and another cafe of capture off JVifmar, the 
underwriters have been made liable for the capture, being 
IS captiire of that very fort which they intended to guard 
^ ^g^ainfl, but had not fulHciently expreifed, viz, any fort 
of capr^ure by a force ifluing out of the port to which 

a y were deftined. Ift this cafe I am not fure that they 
hot mean to exgfefs any fort of capture by the 
• government of* the (hip’s port or ports of difeharge:” if 

they 
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they had fatd ** of ” inftead of “ in,” they would have; 
been fafe; and 1 liave looked at it again and again, to fee 
if I could give the fame fenfe to the word <* in,” as to 
the word " of but I think it cannot be done, and it was 
not contended that it could be fo conftrued. It might 
have happened in thjs, as in many other inftances, that 
the (hip went into the port, for the very purpofe of giv« 
^ing notice of her circumftances, and that the foldiers 
might come out to take her. In this cafe certainly the 
ihip intended to go into Pillau^ and all on board in¬ 
tended it; Ihe was clearly not waiting off the port to gain 
intelligence: (he had no idea of waiting for information, 
it was decided that flie (hopld go into Pillau: and the 
queftion is, whether having come to an anchor with that 
intention, (he (hould be deemed to be within the port. 
It was clear that this (hip was not ^ot into the roads of 
Pillaui (he v^s in a place where no ihipliad ever begun 
to unload, one, two, or three miles without any place 
where (liips have ever been accuftolhed to unload. Can 
we then fay that the underwriters are prote^ed under 
this warranty ? Under this word “ in,”* the capture or 
confifeation muft begin in the port of difeharge, and we 
cannot fay that the lofs comes within the warranty, be- 
caufe (he was very near it, but was not in” her port 
of difeharge. I was in hope that the Court of King’s 
Bench would have carried this warranty further in thehr 
interpretation in the cafe from the port of Wifmar^ but 
they have not done it. Confidering both cafes therefore,we 
muft fay, that we cannot difeharge the underwriters from 
this ri(k, and diat it is not within the warranty. In the 
cafe of DalgUyb v. Broole, in the Court of King’s Bendh, 
the (hip was aftually in a place where (hips began to 
unload, and where (he did unload: we muft therefore 
fay, that riie Plaintiffis are entitled to recover. The 
underwriters have certainly bedh very unfortunate in 

the 
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tdie.. choice of their ezpreitions, hut fuch is the con- 
tT»£t they have made» and this is our interpretation 
of it. 

Rule difcharged. 


The Court extended the permiffion to turn the cafe 
into a fpecial verdict to both the caufes, and all others 
upon the fame policy^ on bringing the money into court, 
within a week. 


In Michatlmas term 18129 the counfel having been* 
as before mentioned9 unable to agree on any terms 
defcriptive of the fadls of die care9 which would not9 as 
they conceived, be conclufivewof the queftion on the one 
fide or the other, Shepherd moved that the Court would 
fettle the fpecisd’verdift. 

v> 

Per Curiam, The Court did not hear the caufe 
tried: how can they fay in what terms the fpecial ver- 
di^ fhall be drawn. ^ 

Lens and Vaughan Serjts. urged that the parties wanted 
to raife the queftion of law, and prayed that if the Court 
could not fettle the fpecial verdict, then the Defendants 
might be allowed to put it into the (hape of a bill of 
exceptions, or a demurrer to evidence; as the parties 
wilhed to argue the do£trine, in which they conceived 
themielves fupported by the cafe of Jarman v. Coape, 
ftiat every place where a (hip is, or can be taken by a 
land force ifluing from the port, is a place within the 
port. 

MANSFicifi C. J. Kk you now ftate the fad%, it is 
quite ridiculous to turn this cafe into a fpecial verdict: 
if th^ fliip was at the diftance of two German miles, it 
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is impofiibU to contend the was in port. According to 
the Defendant’s do^trine^ if a (hip in the very bar of 
J*iliau is taken by a privateer from another place, which, 
in violation of the neutrality of the port, runs hi, and 
takes the vefTels, the Court ought to hold that that xias 
not a capture in port. l_Lens adifiitted this coiiie- 
quence.] I really do not think this Court ought to 
give their fanftion to a fpecial verdiA to Ibe carried to 
another court upon a point, upon which no fort of 
doubt can be raifcd; and unlefs we can overturn every 
cafe which has been hitherto decided, in both courts, 
there is no point here: if the faff had been found the 
other way, and the fliijp^ad begun unloading at this 
place where (he lay, there might have been a queftion; 
but we cannot do it, where we have not a doubt upon 
the point. The confequence is, that there mud be a 
judgment for the Plaintiff. 

« 

Heath J. A bill of exceptions would not aid the 
Defendants If the point cannot be raifed, the verdict 
muff ft and. 

0 

Cnambre j. If the Defendants had tendered a bill 
of exceptions at trial, it would not have fubjefted the 
Court to the imputation of fanftioning an abfurdity; 
but to permit it to be tendered now, would be the fpe* 
cial indulgence of the Court, and would be giving it 
their fanftioD. The term confifeatton moft ftrongly 
implies that the ftiip is to be within the limit of a mu¬ 
nicipal jurifdiffion, where the municipal force will 
come out and take her; bcGdes, it is to be proved on 
the Defendants’ part, what are the hmite pf ^hp port of 
difeharge^ in order to ftiew ^at tiie (hip came within it, 
but he does not ftiew that. 
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Gibbs J. Whether the ihlp was in port or not| is b 
fa6; of which the Court cannot judge '‘merely from 
feeing that the fhip anchored at fuch and fuch diftances 
from fuch and fuch points. 1 was very defirous to hear 
my brother Vaughan^ becaufe I was fully of opinion 
with the Plaintiff’s caunfel, and wifh^d to be corrected 
if wrong. No fpecial verdict can be made in this cafe 
certainly. The evidence was> that the ihip was intended 
to go into portf not that fhe was in port; and upon the 
faffs (fated by the Chief Juffice, there can be no point. 
The Defendant will remember it is for the underwriters 
to bring themfelves within the exception, by (hewing 
that (he was in port when taken: it is not for the Plain* 
tiff to (hew (he was not in port. I think the De¬ 
fendants rely too much from DalgUi/h v. Brooke, No 
doubt the underwriters meant to guard themfelves 
again(f all land captures: but in order to obtain that 
end, they ought to have made a more appropriate con- 
traff. They thought they (houl<i, attain it by guarding 
againff all captures i^ port, but it is againff captures in 
port that they have guarded. It is cited by the Defend¬ 
ants* counfel as the dodrinc of the Court of King’s 
'Bench in Jarman v. Coape that t^at Court has extended 
the term “ port” fo widely as 'to cover all land rifks. 
To what extent that Court would extend the principle, 
the Defendants do not fay, but 1 do not apprehend the 
Court of King’s Bench have gone fo far, as to hold that 
to be the port, where velTels do not unload. See what 
mon(frous confequenccsjt would lead to, if either when 
a veffel having arrived in the port, is captured in the port 
by an extraneous naval force, tliat is not to be deemed a 
capture in the port; or if, when a velTel lying at any dif- 
tance out of the port, is captured by a force ilTuing out 
of the port, that is to be confidered as a capture in the 
port! It is impoflible to contend tlint this doffrinc is 

, 5 ■ ' *9 
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to prevail. The language of Le Blanc J., in Jarman y, 
Coapci which is relied onf does not warrant the inference. 
If the (hip comes within the haven, and lies tlierc, 
meaning to begin to unload her cargo in that place, 1 
do not think there will be any difficulty in faying that 
ffie is within the pcfltt! Aod Lord Rllenhot'otigh left it 
to the jury, who, with their ufual good fenfe, found 
(lie was then ini* a fpot exempt from moft fea rilks, and 
liable only to (he riiks of the fpot where ffie intended to 
pnload. 

Judgment for the PlaiatifT, 
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CAS E 

ARGUED AND DETERMINED 

IN THE 

EXCHEQUER-CHAMBIiR, 

IN 

JS'' ' 

Eafter Term, 

In the Fifty-fccond Year of the Reign of Geoeg^ III. 



Burdett, Bart, v. The Right Honourable 
Charles Abbot, Speaker of the Houfe of 
Commons. 


'J^HIS was a writ of error brought to reverfe a judg¬ 
ment of the Court of King’s Beiibh, given for the 
Defendant, upon a demurrer to his fecond and third 


To an aAion of 
trefpafs againft thte 
Speaker of the 
Houfe of Crtm- 


moni for fon ilil.-, 

and, with the alTiliance of armed foldiera, breaking into the melTuage of the PlaintftT. 
(the outer door being Ihut and faftened), and arrefting him there, and taking him to tlic 
Tower of London, and unprifbning him there; it is a legal juftification and bar to-plead, 
that a parliament was held, which wft fitting during tlie period of the trerpaiTes com¬ 
plained of; that the PloIntiiT was a Member of the Houfe of Commons; and tba^ the 
Houle having relblved ** that a certain letter, &c> in Cobbeft Weekly tiegijler, was a 
libellous and Icandalous paper, refledling on the juft rights and privileges of the Houfe, 
and that the Flaintifi^ who had admitted that the faid letter, itc. was .printed by his 
authority, had been thereby guilty of a breach of the privileges of that Houfuand 
having ordered that for his laid ofience he Ihould be committed to the Tower, and that 
the Speaker Ihould ilTue his w'arrant accordingly; the 'Defendant, as Speaker, iu exe" 
cution of the faid order, iflued his warrant to the Seijeant at Arms, to whom the exe¬ 


cution of fuch warrant belonged, to arreft the PlaintUi^ and commit him to the cufiody 
of the Lieutenant of the Tower; and iflued another warrant to the Lieutenant of the 


Tow'er to receive and detain the Plaintifi* in cuftody during the pleafiire of the Houfe ; 
by virtue of which firft warrant the Serjeant at Arms went to the mefluage of the Plain- 
tiii[^ where he then was, to execute it; and becaufe the outer door was faftened, and 
he could not enter, after audible notification of his purpole, and demand made of ad- 
sniflloD, he, by the afliftance of the laid foldiers, broke and entered the PlaintiiT’s 
mefluage, and arrefted, and conveyed him to the Tower, where he was received and 
detained in cufiody, under the other warrant, by the Lieutenant of the Tower. 


Vot. IV. F £ . pleas, 
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pleat) in an a£iion of trefpafs. The pleadings, argu¬ 
ments of the counfeT in the court below, and judgment 
of that Court, are fully* reported, 14 E^, 1. The writ 
of error was argued in the Court of Exchequer-chamber 
in Hilary term 1812, by Cl'^ord for the Plauntiff in error, 
and Richardfon for the Defendant in error, and in the 
prefent term Clifford was heard in reply, and the Court 
immediately gave judgment. 


Clfford inverted the order in which Lord Ellenhorough 

had in his judgment, i^^EoJl, 134. confidered the points 

of this cafe, and profeiTed to examine, iirft. Whether 

the means which had been ufed for the execution of the 
■ 

Speaker’s warrant, fuppoHng the warrant valid, were 
by law juflifiable; fccondly. Whether, fuppoiing the 
Houfe to have fuch an autliority in general, it had in 
this cafe been well executed by the warrant, fuch as it 
was difclofed by the pleadings; and, thirdly. Whether 
rile Houfe of Commons has by law any authority to 
commit in cafes of libel as for a breach of privilege \ and 
he contended, 6ril, that it was not made out, either 
upon the ground of reafon and neceifity, or by the evi¬ 
dence of ufage and practice, by any legiflative recognu 
tion, or by any well-eilabliihed precedents and autho¬ 
rities of *the judgments of the Courts of law, that the 
Houfe of Commons had power to commit for fuch con¬ 
tempts as riiis. Secondly, That the refolution df the 
Houfe, that the Plaintiff had been guilty of a breach of 
Its privileges, and the order made for bis commitment 
for that offence, were not in conformity to their power; 
that rile warrant made by the Speaker, embracing the 
Tefolution and order of the Houfe, was not made in the 
due execution of their order, and that the mode of exe¬ 
cuting the warrant, by breaking the Houie, after due 
notification and demand of admittance without effedl, 
was not juftifiable on the ground of its being a procefs of 

comempt. 
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contempt) to which ihe perfonal ^nvilege of the indlyU 
dual in refpedf to his Houfe, muft give way for the public 
good. As to the firft point he made a marked diftin£l;ion| 

' and denied that it ever had been) or .would be ar¬ 
gued for the Plaindff in error) that the Houfe of Com¬ 
mons had not) like every other Court, authority to 
commit for a contempt. But this was a commitment 
for a libel) a paft tranfa£lion) not fending to any ob- 
ftrudiion of the proceedings of the Houfe; and if they 
might commit for a libel under thofe circumftanceS) 
•they might) for the like reafon, commit at the meeting 
of Parliament) after an adjournment for 15 months) for 
a libel publifhed While the Houfe was not fitting. He 
observed that the courfe of proceeding, by a^ion was 
not only more refpe£lful to the Houfe than a proceed¬ 
ing by habeas corpus would have been, but alfo more 
efife£tual) for that it would have been impofliblo to raife 
upon the return to a writ of habeas corpus many of the 
points which were raifed by this a^fion. For indance, 
if fuch a writ had been dirc£lcd to the lieutenant of the 
Tower, he would have returned that he had the pri- 
foner in cuftody by virtue of the Speaker’s warrant; but 
his return would not have (hewn the military force 
which was employed in taking him, nor the breaking of 
the houfe. A great miilake had pervaded all books 
and fpeeches on this fubjed^, in confufing the High Court 
of Parliament) which confifts of King, LordS) and Com¬ 
mons) with one branch of it. The Court of King’s 
Bench have faid that the two Houfes formerly fate to¬ 
gether) and that though it be within time of memory 
that they feparated) yet each hath retained its (hare of 
the authority. But if this were to be pleaded) it would 
be neceiTary to verify the plea by proof, and there is 
not even a diffum or pafiage in any writer of authority 
that they ever did fit together. The 49th of Hen* 3. is 

F f a th« 
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the £rft period at Nduch the Houfe of Commons has 
been mentioned to exift» and it does not appear that 
the two Houfea then fate together. There is no evi¬ 
dence that ever they fate together, except when they met' 
for the purpofe of hearing the king’s fpeech, or on 
conferences, or on .impeachments in WeJiminfier^halL 
But if they fate together, it does not follow that each 
feparately had tlie fame power as the whole united, if 
by feparation they retain that power, pari rations, a 
committee of thU Houfe of Commons is endowed with 
the like power to commit for a contempt, which was 
never yet contended for. The warrant does not {hew 
where the libel was publilhed, or under what circum- 
{lances: therefore this Court is to refolve, whether the 

4 

publilhing a libel, generally, and under all circum- 
ftances, is a contempt of the Houle of Commons. As 
in Fitzbarri/s Citef ^ Com* Journ* 26 March 1681, 
where an impeachment having been preferred by the 
Houfe of Commons, the Houfe of Lords had refufed to 
proceed on the impeachment, thinking it was a cafe for 
the judges of the land, and the Houfe of Commons had 
refolved that for any inferior Court to proceed againft 
Fitzharrisi or any other perfon lying under an impeach¬ 
ment in parliament, for the fame crimes of which he 
or they {land impeached, was a high breach of the pri¬ 
vilege of parliament, and the Court of King’s Bench 
tried him, and he was executed; the Houfe of Com¬ 
mons committed Sertj. Beckf who argued it, for a con¬ 
tempt. Suppofe they had committed the Judges of tlie 
Court of King’s Bench, would this Court entertain ju- 
risdiflion of that cafe, or would they fay the Court of 
the Houfe of Commons was fo paramount, that tliey 
could commit the judges of the land for deciding ac¬ 
cording to the law and their oaths? It is faid, this 
being a commitment for a contempt, no other Court 
can relieve. hi,Bu/beW% cafe, Vw, 139. Faupjhan C. J. cites 

two 
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. two cafes from Moor» 839. of peribns committed by the 
Chancellor upon a contempt, and upon return thereof 
made to a writ of habeas corpus^ admitted to bail $ and in 
Moor are eight diflPerent precedents of perfons committed 
by the Chanceiror, and Hign Commifiion Court, and Privy 
Council^ who were liberated by the Court of King’s 
Bench. And is it not to be fuppofed that the Lord 
Keeper, and thofe Courts, underftood the extent of 
their authority to commit, as well as the Court of the 
Houfe of Commons, and that if the Court of King’s 
Bench had exceeded its jurifdidlion, they would have 
aflerted their privileges ? Thefe are not the only cafes 
where the Court of King’s Bench hath difeharged per¬ 
fons committed, on account of the generality of the 
commitment. Seldeftf 6th vol. 1958., argument of 7th 
April 1628, on the perfonal liberty of the perfon of 
every freeman: in page 1970 is Sir Samuel SaltotiftaW^ 
cafe, HiL 12 Jac, : “ lie was committed to the Fleet 
per mandatum domini regis : and befides, by the Court of 
Chancery, for difobeying an order of that Court, and is 
returned upon his habeas corpus to be therefore detained : 
and it is true that a remittitur is entered on the roll, but 
it is only a remittitur prifons pradifl.y without quoufque 
fecundum legem deliheratus fuerit ; and in truth it appears 
on the record, that the Court gave the warden of the 
Fleet three feveraldays, at three feveral times, to amend 
his return; and in the interimy remittitur prifona preed^ 
Certainly if the Court had thought that the return had 
been good, they would not have given fo many days to 
have amended it. For if that mandatum dom» regis had • 
been fudicient in the cafe, why need it to have been 
amended ?** In TV. 13 Jae* ret.'ji, the cafe of the fame 
Sir S, Saltonjlally ** he is returned by the warden of the 
Fleety as in the cafe before, and generally remittitur is 
in the roll, which proves nothing at all that therefore 
the Court thought he might not by law be enlarged; 
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and befidesy tn both cafes he (tood comnutted alfo for 
difobeying an order in the CSuncery.** If tiie King a^ 
the Court of Chancery together committing, the comnnt** 
ment is Toid, becaufe no caiife for it is expre^d on the, 
warrant, it is not to be contended that when the Houfe 
of Commons commits without caufe aOigned, the Courts 
of law have not power to difcharge. Eut it is anfwered» 
the power and jurifdid^ion of the Court of Chancery 
was then in its infancy^ and not yet confirmed. Now 
one of thefe cafes was in Hi/, 12 Jac, 1.; and it it 
furious, that only one year before, there was an inquiry 
and difcuilion of the powers of Chancery ; and it is 
referred to Ellefmere and others to inquire of the relief 
given in the rei^n of Henry the Seventh, and they return, 
I Rep, jn Cham, ad cafcemt p*”!?*, that the judges them- 
felves in their own courts, when there appeared to them 
matters of equity, becaufe they by their oath and office 
could notftaythejudgment,except it were fome finalltime, 
had dirc£fced the parties to feek relief in Chancery; and 
that it had been done not only in the times of the (eve* 
ral chancellors, but by the judges themfelves, and that 
without any difficulty, while they fat in Chancery in the va¬ 
cancy or abfence of the Chancellor. Since then the Court 
of Chancery, in the reign of Henry the Seventh, had the 
power of granting injun£tions ag»nft the proceedmgs of 
the Courts of Wejhmnfitr-hall; what can more itrongly 
prove their power ? The Court will look, then, on the 
face of the warrants. If .they faw there fet out a$ a 
libel, that which, as lawyers, they thought purely in- 
• nocent, the Court would not thereupon fandlion the impri- 
fonment of any Brififi fubjefl. Is it, then, for the Houfe 
of Commons to profit by tlieir own negledt in not fettiQg 
out the libel ? It is an attempt dexteroufly to exclude the 
audiorky of the judges of the land, which will not fucceed. 

Next, As to the fecond point, which is the main point 
In dip caufc, the hi^eal^g often the doors. 'Pie meafure 

has 
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has been defended principally by analogy to^ rather than 
on, the authority of Semain*s cafe^ and that* not as the cafe 
is related by Lotd Ceie,$Rep. 91., whofe report has been 
ftudioully kept back* and has never been cited by die 
Defendant’s cotlnfel* hut from the cafe of Seyman v. 
Gre/hamf Cro. Eliz, 9o8.> becaufe of an expreflion which 
has inadvertently crept into report; his words 

are, ** And note, that Williams- agpreed with the opinion 
of Telverton and Fenner in omnibus ; and that the flieriff 
might not break any man’s houfe to take execution, 
uniefs in the Queen*6 cafe, or for a contempt, &c.” And 
the Court of King’s Bench have proceeded mainly on 
this cafe, arguing by analogy, that if the iherifT may 
break open for a contempt, fo may the officer of the 
Houfe of Commons. It Is rather a loofe report, if a 
ground for fo great a matter as the breaking open a 
houfe is included in an See.” There are four reports 
of this cafe: one is Lord Coie^s, who fays, it was ruled, 
that for felony, or fufplcion of felony, the King’s officer 
may break the houfe to apprehend the felon; and 
that for two reafons; i. for the commonwealth, for it 
is for the good of the commonwealth to apprehei^ fe¬ 
lons ; 2. in every felony the King hath intereft, and 
where the King hath intereft, the writ is, non omittas 
prepter aliquam libertatem, and fo the liberty or privilege 
of an houfe doth not hold againft ‘M King. It hath in¬ 
deed been faid, that the Houfe of Commons hath the 
power to break the houfe, becaufe it .^for the common¬ 
wealth that it ihould have in fuch a cafe to break open 
a houfe; but in judgment of law that only is for tha 
commonwealth which is done by the officers of the 
king, as head of the executive power. And as to that 
which is faid by Croke, that Williams agreed with 
Fenner and Yelverton in omnibus, hear Yelverton'i own 
report, p. 28. ** uniefs it be on a capias utlagatum, which 
is the fuit of the queen for the contempt of the party, it is 
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not lawful for the fherifF to enter the houfe unlefs it be 
open, as the i8th oiEdw,/^* is; which was granted 
by all the juftices, contrary to the book i8^^. 2> 
Ekectaicn, Moory66Z. reports the pafe in nearly the 
fame language as JTeJvertpn. The prefent cafe is not 
that of a procefs at the fuit of the King, but of a fub- 
je^} and the counfel for the Defendant has not read 
even the report in Croht but only the note at the end: 
for in Cro. it is faid, ** but upon a capias utlagatum the 
iherilF may well enter any man’s houfe to apprehend 
himfor no place ought to protect bim againil the 
queen ; and he being out of the law, {hall not have the 
prote£iion of the law. Maleverer w, Spinke, Dy, 
was cited; there the words are, yet we may well agree 
that ill fome calbs a man may judify a tort done; and 
this is in cafes which found for the common weal. As 
in time of war, a man may well juftify building a forti¬ 
fication upon another man’s land, without licence. Alfo 
one may juftify pulling down a houfe which is on fire, 
for the fafeguard of the -houfes of the neighbours; for 
thefe are cafes of common weal. So it is, if a iherilT 
purfue a felon to a ^oufe, and, to take the felon, he 
breaks the door of the houfe ; this is juflifiable, becaufe it 
is for the common weal that fuch felons (hoidd be taken.” 
The notes to Dyer written by Trehy C. J. are of equal au¬ 
thority with the text. A note, ibid, is, “ By the common 
law no houfe may be broken open by the officer of the 
King at the fuit of a common perfon, otherwife at the fuit 
of the King; but now, by 2i Jac,\,c, 19./ 8., concei^iing 
bankrupts, the c^miffioners may break open thejjpufe 
of another the debtor; and if bankrupts ‘ 

convey their gOjG^ ifo. ^eir neighbour’s houfe, the com* 
miffioners cannbt, blit the iheriff may, break open the 
houfe, becaufe he is the fworn officer of the King. The 
commiffioners may break open the booth or (hip of ano- 
thef to get at the bankrupt’s goods.” Yet the words of 

the 
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the ftatute are generalj giving power to break open,'not 
onljr the trunks, chefts, (hops, and warehouses, but alfo 
the houfes- and chambers where the goods are or lhall be 
reputed to bej yet, though the commiffioners might 
break the booths and the ihops,, yet to break tlie houfe, 
the Iheridv who is the officer of the King, is neceffiary.” 
And this, although the officer or officers are, by the 
words of thp- ftatute, to be appointed by the warrant of 
the pommiffioners* under their hand and Seal. It (hould 
feem that the warrant is to be direffed to the (heriff, 
not to the mefTehger, or any other officer'merely^ ap¬ 
pointed by the commiffioners of bankrupt; for the mef> 
fenger cannot call out the poffe comiiaius in cafe of 
refinance. After diligent fearch, however, no inftance 
appears of any warrant dire£bed by the commiffioners of 
bankrupt to any one to break open an houfe: but this 
cafe {hews what the opinion of the judges of that time 
was, that by this ftatute the commiffioners could not 
break a houfe without the help of the fworn officer of 
the king. Briggi* czie, i Ro.Rep* 336. On an attach¬ 
ment againft Briggs, Coke faid that an attachment is a 
non omittas in itfelf, and that therefore the iheriffi may 
break his houfe to take him; for the writ is for bis 
perfon. In the fame book, 112 and 194. are reports of 
proceedings againft the fame Defendant upon a quo war¬ 
ranto for a claim of a foreft; and thence it is to be gathered, 
that the attachment was upon fome offence againft the 
foreft laws, which were fo fevere, that under the writ 4ie 
hotnine re^egiando, the cafes not bailable are, de morte no- 
minis, and de forejld ns^rd» ' Seeing no njiore of the re¬ 
cord than this, the fair conclufion ^8|^that die attach¬ 
ment was for one of thefe excepted Kext, as to 

the employment of a military force: the plea ftates that 
it was a convenient way: it does not ftate that it was 
adppted on account of the refufal of the fheriff to call 
oat die poJlefamous: the reafon is left to conjecture. 

What 
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Whit right has the Houfe of Conmnons to caH <mt a 
military force ? We muft fuppoie that the Comman¬ 
der in Chief, and Secretary of State^ have refufed to 
fend the military force, before the Houfe of Commons 
could call out this force.« Why have they not then com¬ 
mitted the Commander in Chief and Secretary of State 
for a contempt? In 17S4 the Houfe of Commons 
pafled a vote, that the ngiiniller had loft the confidence 
of the Houfe. Suppofe on his obftina^Iy continuing in 
office they had voted him guilty of a contempt! If they 
had caught him in the Houle, the Serjeant at Arms 
might take him. If he had fortified himfelf in his 
own houfe, would any magiftrate or officer of the 
crown have fent conftables^to take him ? Would the 
Commander in Chief be guilty of a contempt for re- 
fufing to lend a military force for fuch a purpofe ? It 
may be admitted that where there is the right, there 
are the means of efie£ting it. If then the Houfe 
has i|ot the power of efiefling it, that is a plain 
proof it has not the ri^t; The late Mr. Bstrh fays, 
** the Houfe of Commons, as it was never inftituted 
•for the fupport of peace and fubordination, is miferably 
appointed for that fenrice, having no jftronger weapon 
than its mace, nor any better ofEcer than ks feije;uit at 
arms, whom it can command of its own proper autho¬ 
rity.” Next^ as to the queftion of privilege, in die re¬ 
port of the cafe in the court below will be found every 
cafe that is of any authority^ and there is no one in- 
ilance in which either the Hbufe of Lords or the Houfe 
of Commons hath committed for a libel, as for a cmi- 
tempt. And in the earlier times, until the reign of 
Henry the Ejglitfa, die lloufe of Commons never com¬ 
mitted^ even for a&ual obftrudions,- unleft after ped- 
tk»mig either the King, or the Honfo bf Lords, andrwhere 
the cafe had been nftenrards referred bsek to them- 
felves, In the judgment of die Court of Sii^t Bendt 

it 
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it is ftated that there is a ilatutable Recognition of this 
power, and two ftatutes are cited in fupport of the doc¬ 
trine : the iirft is, that which was made by reafon of 
Strodi^s cafe in 4 Iden* 8* c» 8., in the Appendix 6f 
RuffheaiPs ftatutes, vol. g. p. It was the cafe of im- 
prifonment of a member in a dark dungeon under 
ground, where he was kept in irons, on bread and water, 
till he gave fecurlty for paymen|; of a fum. There could 
not be a groffer Breach of privilege; but the Houfe do 
not vote it fuchj the Irgiflature makes an a£t of par* 
liament, making it for the firft time a breach of pritn- 
lege, and enadl that the condemnation and execution 
fliall be void : it is both a declaratory and enabling a£f } 
and it cna£ts, 3 that if any perfbn be troubled con¬ 
trary to that ordinance, he fliall have aSlton on the cafe 
againft every fuch perfon or perfons fo vexing or 
troubling any, contrary to that ordinance It fumiihes 
this inference then. For fo ftrong and grois a breach of 
privilege, the Houfe does not punilh the court of ftan- 
narles, or perfon impnfoning $ and only gives to the 
party injured, not for the prefent, but for any future 
injury, an a^ion on the cafe. The z€t was done when 
parliament was not fitting; and fo it was no obftruflion 
of their proceedings; and fo here, the libel of the Plaintiff 
being a cenfure on a paft tranfaflion of the Houfe, was 
no obftruftion of the proceedings of the Houfe. The other 
ftatute is that of i Jac, X. c, 13., it is entitled,« an adl for 
new executions to be fued againft any which fhall hereafter 
be delivered out of execution by privilege of parliament, 
andfor difehargeof them put of whofe cuftodyfuch perfons 
ihall be delivered.” The concluding claufe provides that 
** nothing therein contained (hall extend to the diminifli- 
ing of any puniihment to be thereafter by cenfure of 
parliament infiifled upon any perfon which thereafter ihall 
make or procure to be made any fuch arreft as is therein 
aforefaid.” It is faid this is a parliamentary recognition 
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of c^|»rlia»ient to pnnifH arrefts. It is^ indeed) 

a pai&iiiientaiy rec(^ition of die rij^ of the Houfe to 
prevent fuch arrefts as therein are mentioned; but thpib 
am arrefts made pending the fitting of parliament, 
which are adual ohftm^ions. Bat an aA referring 
to die Houfe one privilege in an. efpecial cafe, where the 
privilege is abfolutely necefiary for carrying on die bufi- 
nefs of the coufitry, is not a general reco^ition or declara- 
rion of the rights of parliament to punifii in all fuch cafes. 
. Th^e are the only ftatutes which h^ve been cited 
as fumilhing a legiflative recognition of the alleged 
right. Next are to be confidered the cafes which are 
fuppofed to fumifii authority as precedents. Poftponing 
Tiorp^s cafe, the firft is the cafe of JPer^erst i HatfePs 
Prec, 53.> who being a member of the Houfe of Com- 
monS) and being arrefted in London^ the Houfe fent 
their Serjeant at Arms to the Cmtpter, to demand deli¬ 
very of the prifoner, and an aftiray enfuing, and the Ser¬ 
jeant being repelled, his mace broken, and his fervant 
beaten, the Lower Houfe complained to the Houfe of 
Peers, who judging the contempt to be very great, 
referred the puniftiment thereof to the order of the Com¬ 
mons Houfe. They refufed the writ which Lord Chan¬ 
cellor Audley oftered them, they being of a clear opinion 
that all commandments and other ads proceeding from 
the nether Houfe, were to be done and executed by 
their Scijeant without writ, only by (hew of his mace, 
which was his warrant; and they fent their Serjeant to 
require Ac delivery of Firrers, prho was then given up, 
and on Ae fcdlowing day the Sheriffs were fent to the ' 
Towevy and their officers to Newgate. This is the firft 
attempt of the Lower Houfe to vindicate their privileges 
by their own authority: but here it is to be obferved, 
firftf Aat Aey did not attempt it but by the auAority 
of Ae Houfe of Peers; next^ that it is a cafe of a 
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mixed nature, and that Ferrers was entitled to his pri¬ 
vilege as a fervant of the King, even if he had not been 
a member of the Houfe of Commons \ thirdly, that it is 
puniflied as a contempt of the High Court of Parliament, 
confining of the King, Lord#, and Commons, as his 
Majefty dates, in his addrefs to both Houfes. << And 
further we be informed by our judges, that we at no 
time (band fo highly in our e^ate royal, as in the time 
of parliament, wherein we, as head, and you as members, * 
are conjoined and knit together into one body politic, < 
fo as whatfoever offence or injury during that time Is 
offered to the meaneft member of the Houfe, is to be 
judged as done againlb our perfon and the whole court 
of parliament; which prerogative of^the court is fo 
great, (as our learned counfel informeth us,) as all a£t$ 
and procefles coming out of any other inferior court, muft 
for the time ceafe and give place to the highell.” « Where¬ 
upon Sir Edviard Montagu, then Lord Chief Juftlce, 
very gravely declared his opihion, confirming by divers 
reafons all that the King had faid, which was affented 
to by all the refidue, none fpeaking to the contrary.** 
This, therefore, i% of little weight as an authority that 
the Houfe of Commons alone had power to commit. 
In ffa//*s cafe, i Hats. 92. 127., the Houfe of Commons 
committed Mr. Hall to the Tower for fix months, and 
until he fhould make retraf^ation, and fined him 500 
marks, and expelled him the Houfe, for a libel, which . 
was complained of, not only as reproaching fome par¬ 
ticular good members of (he Houfe, but alfo very much 
ffanderous and derogatory to the general authority, 
power, and (bate of that Houfe, and prejudicial to the 
validity of its proceedings in makhig and cftablifhing of 
laws. This was another mixed cafe. The offender 
publifhed a book containing not only a Hander on the 
proceedings of the Houfe, but, as appears in page 127, 
containing the debates of the Houfe. It was, to a late 
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period looked on as & clear tontemjit to publiih the de¬ 
bates of die Houfe. And as it now may be conclodcd 
from daily prafHce that it is no longer ftich> a com 
sutment wherein that offence formed an ingredienti 
cannot be thought an authority for the prefent cafe. 
In 169 r» the memorable year in which Lord Coie and 
Mr. SelJen did fo much for the conflitution of die 
country, cafe occurred, i Commons Journ, 598. 

ond 9. 603. and do8. The Houfe of Commons claimed 
a right .to punifli ior libels generally, not for libels on 
their own proceedings only} and they pafled judgment 
upon Fl(^d accordingly. This was the cafe of a 
libel on the Queen of Bohemia, the King’s daughter; 
but the King, though the libel were on his daugh¬ 
ter, did not approre ^e judgment; and by the Chancel¬ 
lor of the Exchequer, thanking the zeal of the Houfe, 
puts two queries: 1^. Whether the extent and power of 
the Houfe were to examine and puniffi offences not of 
members of the Houfe, of general grievances. 2dly, To 
cmifure a denying party without accufation on oath.** 
And it is curious to fee the effe£l; of this meffage on th^ 
mind of Sir E, Coke, who had expreffed himfelf fo 
ftrongly on die queltion; and the opinion of Attorney- 
General Noy, (who, according to Lord Ciarehdoni was a 
principal inftrugient in hurrying that Prince into the 
arbitrary meafures that caufed his deftrufiion,) is thus 
mepreffed. No doubt but in fome cafes ^this Houfe may 
ipve judgment. In matters of returns, or concerning 
members of our Houfe, or falling out in our view in 
parliament time; but, for^foreign bufinefs, knoweth not 
how we can judge itj knoweth not but the matter of 
judicature remrineth above with the Lords) knoweth 
not that we have ufed to give judgment in any cafe but 
diofe before mentioned.** Sir E* Coke, aifo fays, No 
queilion but this a Houfe of record, and that it hath 
power of judicature in fome cafes* Hate power to 
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judge of returns, and members of our Houfe. We make 
a warrant to the great feal, therefore a power of record. 
One member offending out of the parliament, when he 
came hither and juftified it, was cenfured for it. King’s 
Bench, nor any other eburt, can judge in all cafes.” 
Here Sir £, Coke is maintaining exaffcly the dodlrine 
which Noy ftated, and which the Plaintiff^ in error now 
aflerts j for he does not deny the authority of the Houfe 
in matters there enumerated. The Houfe of Lords 
afterwards decided the cafe, and infli£ied a fevere pu- 
niflimcnt, that the Houfe of Commons might not feem 
to have gone further thau the nature of the cafe required. 
In a cafe which occurred in 35 EIiz» there was a doubt 
of the manner in which a member of tlie Houfe, who 
had been arrefted, was to be reliared; * and Coke 
faid it was by warrant from the Houfe of C^mons 
to the Lord Chancellor, who thereon fhould iffue a writ 
of fuperfedeas $ and Lord Coke fays, his hand (hall not 
iign a warrant which his heart would not approve; and 
if he were to (ign fuch an one, the Chancellor would en¬ 
quire of it. This is extremely ftrong coming from 
Lord Cokff in the 35 jS/rx. 1 Hatfell^ />. 96. On loth 
Feb, 1584 a motion was made touching the opinion of 
the Houfe for privilege in cafe of a fubpoena out of 
Chancery ferved on Ruhard Coke £fq., and a deputation 
thereon was fent to Sir Thomas BroinUyy tlie Lord 
Chancellor, who anfwered, he thought the Houfe 
had no fuch privilege againft fubpoenas as they pre¬ 
tended } neither would he allow df any precedent of this 
Houfe committed unto them, formerly ufed in that be¬ 
half, uuleCs this Houfe could alfo prove the fame to 
have been likewife thereupon allowed, and ratified alfo 
by the precedents in tlie Court of Chancery:”^ fearch 
was dire6;ed to be made for piecedents, but no report 
thereof appears to have been made. > The extent of 
their privileges, therefore, was at that time a matter to 
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bedecenmncd by the courts of law. In t Hats, 107. and 
x6i, FH%i3trherf% cafci Sir E, C§ks fay% before a writ of 
pritrilege ihould be granted, « it would beft luit the gra- 
irity of tlie H^ufe to grant a habeas corpus cum caufdl re- 
turmble in''Chancciy, theilheriiF to appear, and the 
whole matter being tranfmitted out of the Chancery, the 
HoUfe then to judge upon the whole record, by which 
means it would be no efcape in the IherifF, nor would the 
party lofe his a^lion of debt, though FiuAerhert (hould be 
delivered.’* Therefore, even in the rejgnofQueenjS/tza^/S, 
when Coie was Speaker, and in that of James the Firft, 
when the King fent histhelTage to the Commons, milliking 
their proceed^s, thefe were the opinions of my Lord Cote, 
which it is proper Ihould be feen before conlTdering the 
4 In/i, Pfy««/and Selden have proved that the modus /r- 
nendi pprliameutum in AngHoy on which moft of the 
firft chapter of the 4 Inft, is founded, is a forgery. 
Therefore moft of that treatife muft fall. In the 4 Inf, 
24., however, where Lord Coke fpeaks of the privilege 
of parliament, there is no inftance of any exercife of 
the power of the Houfe to commit for’contempt: the 
cafes of the mafter of the Temple and Bogo de Clarsy there 
cited, are admitted by the Court of King’s Bench to be 
in no wife applicable. The only applicable cafe is that 
of Lwgy who had bribed the mayor of Wfbury to return 
him, and the Ikayor tras fined and imprifoned, and 
Longvfzs removed, as Lord Coke fays#4/^. 23.; but 
his accuracy on this fubjedk may be doubted, for a MS. 
note on ^is paflage of Lord Northington, as good a con- 
ftitutional lawyer as ever ^yed| is this: « Nota, though we 
find from the Journals that a purfuivaiit was fent for the 
mayor, yet we no where find he attended, or was impri¬ 
foned. liOrd Coke^UzySf p, I5*> ** It i§ leu et conjuetudo 
parliamentiy that all weighty matters in any parliament 
moved concerning the Peers of the realm, or Common* 
in parliament aflembled, ought" tb be determine, 
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adjudged, and difcufl*ed by the courfe ofthe parliament, 
and not by the civil law, nor yet by the common law 
of this realm, ufed by more inferior courts, which was 
fo declared to be fecundum legem et confue^udinetn parlta^ 
nuntiy concerning the Peer^ of the realm, by the King 
and all the Lords Spiritual and Temporal $ and the like, 
pari raiione, is for the Commons, for any thing done 
in the Houfe of Commons; and the rather, foitthat by 
another law and cuitom of parliament, the King cannot 
take notice of any thing faid or done in the Houfe of 
Commons, but by the report of the Houfe of Commons, 
and every member of the parliament hath a judicial place, 
and can be no witnefs. And this is the reafon that Judges 
ought not to give any opinion of a matter of parliament, ber 
caufe it is not to be decided by the common laws, but fe^ 
cundutn legem et confuetudinem parliamentif and fo thejfudges 
in divers parliaments have confeiTed: and fome hofd that 
every offence committed in any court, punilhable by 
that Court, mull be punilhcd, proceedidg criminally, in 
the fame court, or in fome higher, and not in any in¬ 
ferior court; and the Court of Parliament hath no 
higher.” It feems a ncccffary conclulion, not that the 
Houfe of Commons hath this power, but that the power 
is with the entire Court of Parliament itfelf; and that 
where the ufual courfe of the law is not fulffeient, the 
Parliament may interfere and Kupply it.'* But the chief 
fupport of the d^dlrine maintained by the Defendant is 
Jhorpe*^ cafe. Rot. Pari. iHf 7. vol. 6 . p» 294. and W. 5. 
pp. 239. and 240. X Hats. prec. 28. Tkosnas Thorpe^ who 
had been a Baron of the Efeh^uer, and Speaker of the 
Houfe of Commops, was committed in eatecution at 
the fuit of the Duke (f Tttrk. In the 3 2^ year of flenr^ 
the Sixth, on the 14th of February, the Commons pre- 
fent a petition to the King and Lords Spiritual and 
Temporal in patliament affembled, << that t]^ey may have 
and enjoy fuch liberties and privileges as they have been 
Vox.. IV. G g accuftoiped 
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^Sccuftomed to, and hiTO of old time ofed, for coming to 
parliament and agreeably to thofe UbcrtieB m^d privi* 
leges, that Thomas ThorpSy their common Speaker, and 
Walter Rayle, members of the faid parliament, then 
being in prifon, may go at large and at liberty, for 
the well fulfilling of the faid parliament.” “ Itemy the 
15 th day of February it was opened and declared to the 
Lords fpiritual and temporal, being in tlie Parliament 
Chamber, by the counfel of the Duie ^ Tori, that where 
Thomas Tborpcy in 36 H. 6. came ^to the place of the 
Bifiiop of’Durbamt and then and there took and bare 
away certain goods and chattels of the faid Duke, againft 
his will and licenfe, and thereupon, the fame Duke 
came and took his adlion by bill in Micbaelmas term 
then laft, agaifift the faid Thomas in the Court of Ex¬ 
chequer, according to the privilege of the fame court, 
(for fo much as the faid Thomas was one of the court, 
by which privilege he ought to be impleaded in that 
Court of Exchequer, in fuch cafes, and in none other 
court,) to the which bill the faid Thomas wilfully ap¬ 
peared, and had divers days to imparle at his requeft 
and defire, and to the faid bill and adion anfwered and 
pleaded not guilty; whereupon there was awarded in 
the faid Exchequer a venire facias to the ihcriff of Mid- 
dlefexy returnable in the faid Exchequer, and there, by 
the jury that paiTed between the faid Duke and the faid 
TbomaSy it was found that the laid Thfmas was guilty of 
the trefpafs contained in the faid bill; and the faid 
jury afieffed die damages to the faid Duke for the faid 
trelpafsto 1000/., and ^rhfs coils 10/.; and thereupon 
judgment was given in the faid Enchequer, and the 
laid Thomasy according ta the courfe of the law, was 
committed to the Fleet for the fine belonging to the 
King in that behalf: and thereupon it was prayed hum-^ 
bly of the behalf of the fame Duke, that it ihould like 
their good Lordihips, (confidering that the trefpafs was 
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done and committed by the faid Thomas iince die begin¬ 
ning of this prefent parliament, and alfo the faid InH 
and a^ion were taken and come, and by procefs of law 
judgment thereon given againft the faid Thomas in time 
of vacation of the fame parliament, and not in parlia¬ 
ment time, and alfo that if the faid Thomas fliould be 
releafed by privilege of parliament before the time that 
the faid Duke ihould be fatisfied of his faid damages 
and cofts, the faid Duke Ihould be without remedy in 
that behalf,) that the faid Thomas^ accbrding to the lawy 
be kept in ward to the time that he have fully content 
and fatisiied the faid Duke of his full damages and 
cofts. The faid Lords Spiritual and Temporal, not in¬ 
tending to impeach or hurt the liberties and privileges 
of them that were come for the commune of this land 
to this prefent parliament, but equally, after the courfe 
of law, to minifter juftice, and to have knowledge what 
the law will weigh in that behalf, opened and declared 
to the juftices the preinifes, and aiked of tliem whe¬ 
ther the faid Thomas ought to be delivered from prifon^ 
by force and virtue of the privilege of parliament, or no* 
To the which queftion the Chief Juftice, in the name of all 
the juftices, after fad communication and mature delibera¬ 
tion had among them, anfwercd, and faid ; << that they 
ought not to anfwer that queftion 5 for it hath not been 
ufed aforetime that the juftices Ihould in anywife deter¬ 
mine the privilege of this High Court of Parliament; 
for it is fo high and mighty in his nature, that it may 
make law, and, that is law,^ it may make no law; and 
the determination and knowlcd|;c of that privilege be¬ 
longed! to the Loi^s of the Parliament, and not to the 
juftices. But as for declaration of proceeding in the 
Lower Courts, in fuch cafe as writs of fuperfedeas of pri¬ 
vilege of paidiament be brought and delivered, the faid 
Chief Juftice faid, tliat there be many and divers fnper* 
/ideas of privilege of parliament brought into the courts, 
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but there is^no general fuperfeitat brought to furceafe 
of all procefles; for if there ifaould be, it (hould feem 
that the High Court of Parliament, ¥diich. miniftereth 
all juftice and equity, fhould let the procefs of the com¬ 
mon law, and fo it (hould put tl^ party complainant 
without remedy, for fo mucli as adions at common law 
be not determined in this High Court of Parliament; 
and if any perfon that is a member of this High Court * 
•of Parliament be arrefted, in fuch cafes as be not for 
treafon, or felony, or furety of- the peace, or for a con- 
4iemnation had before the Parliament, it is ufed that all 
fuch perfons (liould be releafed of fuch arreils, and 
make an attorney, fo that they may have their freedom 
and liberty freely to entend upon the Parliament. After 
which anfwer and declaration; it was thoroughly agreed, 
afiented, and concluded by the Lords Spiritual and Tem¬ 
poral, that the faid Thomas^ according to the law, (hould 
remain (till in prifoii for the caufes aforefaid, the pri¬ 
vilege of parliament, or that the fame Thomas was 
Speaker of the Parliament, notwithftanding; and that 
the premifes (hould be opened and declared to them 
that were come for the commune of this land, and that 
■they (hould be charged and commanded in the King’s 
name that they with all goodly hade and fpeed proceed 
to the ele£lion of another Speaker.” It could not, how¬ 
ever, have been the meaning of the Judges in this cafe 
that the Houfe of Commons of itfelf could make and un¬ 
make law. In the fame year yiH, 6 »y three days before 
this, the Duke of Yorh^ who ^d levied an armjr, had ac¬ 
tually compelled the King to make him Prefident of the 
Parliament, 5 Rct^Parl. 239. And^on the third day 
of April following he was declared Prote£ioc^ by an a^ 
oi parliamenti The Duke was not content to have the 
opinion of the Judges as to the keeping, Thorpt in prifon 
.only, but he alfo defired to have their opinion upon his 
own title to the crown. There was no difficulty to be 
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Iblved^ as it depended on. the whether he de- 
fcended from the eldelt.or the youngeft fifter; but the 
Judges not only gave no opinion upon it, but it was alfo 
referred to all the King's counfel and feijeants at law, 
who difcovered that they knew as little of it. The 
King then propofed the queftion of the adverfe claim, 
with an aflurance that the anfwer (hould be of no de¬ 
triment to them, but could get no opinion either from 
the Judges or the bar $ and it was ultimately referred to 
the Lmrds, who in like^manner decided nothing, but a 
compromife was made. This was in February j the 
battle of Northampton was in the May following, and the 
battle of St, Albans, where Henry the Sixth was taken 
prifoner, happened five years after. Under fuch cir- 
cumftances little weight is due to fuch an authority. 
This and Lord Shi^esbury*s cafe, however, were the 
chief foundations of the numerous cafes of privi¬ 
lege flnce decided, as appears from the argument of 
Sir Robert Atkins, ** On the power of difpenfing Vith 
penal ftatutes,” againft the cafe of nan obflantis. Sir Ed¬ 
ouard Hald& cafe, 2 Sho, 475.> where, by all the Judges 
in the Exchequer Chamber, non ebjlantes were held 
valid, on the authority of Henry the Seventh having 
made a iheriff for life, non td^ante the ftatute; and if 
that were bad, all the other fuperftru£^ure mud be bad. 
So is it here. Thomas Thorpe was taken prifoner fight- 
ing by the fide of the King, at the battle of Northampton, 
and Roger Thorpe was taken in arms; and in an a£fion 
of trefpafs brought againd him by Colt, an adherent of 
the lake's, judgment pafTed for 2000/. Reger Thorpe 
petitioned Henry the Seventh to be redored to his pof- 
fefilons, and it was granted. That petition, 5 Rot, Pari, 
295. fets forth the nature of the trefpafs of Thomas 
Thorpe, the father. It dates, that«the Duke of Tork by 
‘the excitation, dirring, and moving of one Thomas Colt 
Efq. being nigh of councell with the faid Duke, 
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gri^Ottily maligned againft the faid Vmnat Thorpe for 

the true and faithful Service that he had done and-owed 

to the faid late King l^arry the Sixth, and therevpon the 

faid'late Duke affirmed a bill of trefpafs againit the 

£iid Thomas Thorpe in the Court of the King’s Exchequer, 

fttppofing by the fame bill, that the faid Thomas Thorpe 

fliould have taken from the fame Duke divers goods and 

chattels to the amount of 2000/., < where in truth the 

faid Thomas never took no fuch goods of the faid Duke | 

only by commandment of the faid King Harr^ the faid 

Thomas Thorpe arreited certain hatnefs, and other habi* 

liments of war, of the faid Duke’s $ for which action the 

faid Thomas Thorpe^ by fpecial labour, and untrue means 

of the faid Thomas Cdt, was condemned to the faid 
< • 

Duke, in 1010/., by virtue of which condemnation, 
the faid Thomas Thorpe was afterwards in the prifon of 
the Pleetf and there kept unto the time he had fully con¬ 
tented and paid to the faid Duke the faid fum of 1010/.; 
and'^after that the faid Thomas Thorpe was with the faid 
I^g Harry the Sixth in his ibrvice, and by his com¬ 
mand, at the field at Horthampton^ and there was taken 
prifoner, and in great jeopardy of his life, and from 
thence had firft to the prifon at Nenvgatey and after to 
the prifon of the Marjhalfeay and there kept in ftreight 
prifon: and after, for the faithful fervice, truth, and 
allegiance that he owed and bare to the faid late King 
Harryt was cruelly, contrary to all law and confcience, 
beheaded and put to death in Haryngey Park, in the 
county of MiddUfex, and all his goods and chattels ut¬ 
terly taken, robbed, and fpoiled from him by divers mif* 
ruled perfons, rebels to the faid late King, in the time of 
great commotion and trouble had in this land, the £ud 
Jteger Thorpe then being in fervice of the faid late King 
out of this land, in the caftle of Guynes, in the county 
of Guynet, in the marches of Caleys, in the company of 
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Harry then Duke of ^merfit* The cafei therefoie^ 
18 this: the King commands the Chief Baron to feize 
the warlike array of the Duke in ^grant rebellion: he 
does it, and after the Duke has fucceeded, he caufes 
the Baron to be condemned to die for fo doing. S^ich a 
cafe as this can never ftand as an authority in a court of 
law. 1 (hall touch on no other cafes down to the time of 
the rebellion. Lord Clarendon^ Hift, Rebel, vol. i. ai2. 
fays, << After the aff for the continuance of the par¬ 
liament, the Houfe of Commons took much more upcm 
them in point of their privileges than they had done, 
and more undervalued the concurrence of die Peers ^ 
though that afk neither added any thing to, nor ex* 
tended their jurifdifkion; which jurifdifkion, the wif- 
dom of fcNrmer ages kept from being limited or defined; 
there being then no danger of excefs; and it being much 
more agreeable to the nature of the fupreme court to 
have an unlimited jurifdifkion. But now diat they 
could not be diflblved without their own confent, (the 
appreheiifion and fear whereof had always before kept 
them within fome bounds of modefty,) they called any 
power they pleafed to afiiime to themfelves, « a branch 
of their privilege;” and any oppofing or queftioning of 
that power, ** a breach of their privileges,” which all 
men were bound to defend by their late proteftation; 
and they were the only proper judges of their own pri¬ 
vileges. Hereupon they called whom they pleafed 
« Delinquents,” received complaints of all kinds, and 
committed to prifon whom they pleafed: which had 
never been done or attempted before this parliament; 
except in fome apparent breach, as the arrefting a 
privileged perfon, or the like.” All privileges of all 
courts are the fame. The courts of common law have 
no jurifdiflion over an ecclefiaftkal court, or over a 
vifitor; but if they exceed their jurifdidion, the courts 
of law will interfere; and will gran! a prohibition: if 
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tlifi ititttftr be within their jurifdid^ion^ the courts of IsiW 
wilJi remand the caufe to them. So here^ the- law eiW 
a£is what are the privileges of pailiament. This Court 
wiU examine^ and if the/matter be within the ju rifdi c- 
tlon of the parliatnent, will fend it back to them. And 
in another work, the anfwer to the Leviathan of Hobbesi 
Lord Clarendon fays, of the pretended privileges of 
the Commons, •• They were begotten in ufurpation* 
brought forth in treafon, and nurtured in rebellion 
and it is rather a ftrange coincidence, that the Houfe 
9f Commons began firft to command the King’s 
forces to enforce tlicir own orders, and went on, 
till they brought tlicir King to the fcaffold. There 
was never an inftance, from tliat day hitherto, of 
any Houfe of Commons ufing the power of command* 
ing the military till the prefent inftance \ and though I 
do not infinuate that tlie prefent Houfe of Commons 
are likely to a£t in that manner, yet if you, acknow* 
ledge tlieir right by law to conunand the King’s troops, 
you will give them that force, which may be abufed to 
die worft purpofes, and which has never before been 
exerted, without bringing the fovereign to an untimely 
end. This cafe and Lord Zhaft^ur^^ i Adod* 144. arc 
in no way parallel. Jtainsford C. 3 . fpeaks of the mif- 
chievous confequence of retarding the bufinefs of parlia* 
ment. The prefent cafe concerns a matter paft, and 
can in nowife retard the bufinefs of parliament. But 
another circumftance is important; that was the cafe 
of a peer; if you imprifon a peer, you deprive him 
alone of his privilege: but here the populous city of 
Wcjlminjler is deprived of its fliare in the reprefentation 
for a whole feftions. The Houfe of Commons liad 
no right or power, to interrupt"^the due proceedings 
of parliament: th^ might have expelled the Plaintiff; 
and tlie city might have returned another: but the 
fartc rcafon, of net preventing the bufinefs of the 
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parliament^ which operated agunft Lord Shaftejburfi 
difcharge, is equally forcible agaiiift the Plaintiff’s tm- 
prifonment. {Grttham B. Does nof that teafon apply to 
every commitment of a snember^ however unquef- 
tionable?] In a lefs degree. Lord Shaftt/burf^ cafe, 
t Mod. 144.9 has often been cited) but never has it been 
examined, to fee what was the ultimate refult on the 
Journals. It occurred in 1677 , 1 Lords Journals^ 195. 
15th FeU 1676 - 7 . A prorogation of parliament having 
been made for 15 mondis, he maintained that it was 
illegal, and that the parliament was diffolved. The 
Court of King’s Bench refufed to difcharge him on ha^ 
has corpus^ as we have feen; but within three years 
after, on the 13th of November 1680, there is the fol¬ 
lowing entry in the Lord’s Journals; Whereas the Duke 
of But'kinghaWf Earls of Saiybury and Shafi^uryf dnd 
the Lord Wharton^ were^ contrary to the freedom of 
parliament, committed to prifon by order of the Lords* 
Houfe of the 15th of February 1676 ; whereupon fol¬ 
lowed a feries of many unprecedented proceedings, de¬ 
rogatory to the authority of parliament, and of evil 
example and precedent to pofterity; for vacating, mak¬ 
ing void, and deftroying fuch precedents for ever, and 
in vindication of the authority and freedom of parlia¬ 
ment, upon complaint hereof made, and due conlidera-' 
tion and debate thereof by the Lords Spiritual and 
Temporal in parliament alTembled, it is ordered, decreed, 
and adjudged, that the faid order and proceedings con¬ 
cerning the faid Lords were unparliamentary from the 
beginning, and in the whole progrefs thereof, and there¬ 
fore are all ordered to be vacated (by virtue of this 
judgment,) in the joumsd books of this Houfe, that the 
fune, or any of them^ may never be drawn into prece- 
dent for the future.” If it be faid, that may be the entry 
(m the Lords* Journals, but look to die opinion of ^he 
Judges of the Court of King’s Bench $ the anfwer is, 
« firft. 
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firfti tliat at leaft the Houfe of Lords thought they had 
no authority to commit him $ and can that deciiion be 
good, which held that the Lords had a j^wer, which 
they who aded, themfelves held bad ? But the argument 
is ftronger here$ for it would be curious to fee the 
Court of £xcheqUer»chamber affirming a judgment of 
the Court of King’s Bench, which is to go up to the 
Lords, who would fay, « We are bound by the prece¬ 
dents of our forefathers on our own Journals, to fay 
that thefe unparliamentary proceedings (hall not be a 
precedent for the future.” If this be fo, it renders it 
unneceflary on behalf of the Plaintiff to obferve on the 
cafes of Bra/s Crojhyy Murray^ and Oliver, And it is 
remarkable, that the Court of Common Pleas, in the cafe 
of Btafs Crofiyy looked only into the law report^, and not 
into the Journals; for De Grey C. J. fays, that Lord 
Zhafiejburfz cafe was never complained of till 1704, 
whereas the Lords had thus annulled their own afl in 
i 58 o. From that time to the Revolution there was no 
cafe of any confequence. The firft after the Revolution 
was the cafe of the Kentifi petition to the Houfe of 
Commons, 13 Com, Journals^ 518. May 8, lyot. That 
petition fet fordi ** that the petitioners, deeply concerned 
at the dangerous ftate thb kingdom and of all Europe^ 
confidering that the fate of them and thehr pofterity de¬ 
pended on the wifdom of their reprefentatives in par¬ 
liament, thought themfelves bound in duty, humbly to 
lay beford diat Honourable Houfe the confequence in 
that conjun&ure of a fpeedy refolution and moft fincere 
endeavour to anfwer* the great trufts repofed in their 
faid reprefentatives by the country \ and in regard that 
from the experience of all ages, it was manifeft no 
nation could be great or happy without union, they 
hoped no pretence whatfoeyer Ihould be able to create 
a mifunderftanding amongll themfelves, or the leaR 
diftruft of his Majefty, whole great aflions for this 
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nation were writ in ti^ hearts of his fubjef^s, and 
coaid never> wiAout the blackeft ingrattfeude, be forgot: 
and {Maying that that Houfe would hare regard to the 
v<nce of the people $ that their religion and iafety might 
be effe^ually provided for, that the loyal addrefles of 
that Houfie might be turned into biUs of fupply, and 
that his MajeAy might be enabled powerfully to aflift 
his allies, before it were too late.” The Houfe refolved 
diat the petition was fcandalous, infolent, and fedi* 
tious; tending to deftroy the conftitution of parlia¬ 
ments, and to fubvcrt the eftabliihed government of 
this realm} and committed ten perfons concerned to 
the cuftody of the Serjeant at Arms. It is difficult to 
fay in what part of the petition lay the libel; or what 
court in Wejimit^er-hall could have been perfuaded to 
adjudge it libellous. This tranfa^tion forms a ftrong 
contraA to the conduA of the Houfe of Commons at a 
period very foon following, viz. in 1714, Stielis cafe, 
17 Com, Journ, 513. 18th March^ 1714, the queftion was 
put, that a printed pamphlet, intitled « The Englijbtnan^' 
being the clofe of the paper fo called; and one other 
pamphlet intitled << The Crifisi* written by Richard ^ele 
£fq. a member of this Houfe, are fcandalous and fedi* 
tious libels, containing many expreflions highly reflefl- 
ing upon her Majefty, and upon the nobility, gentry, 
clergy, and univerlities of this kingdom, malicioufly in. 
finuating that the Proteftant fucceffion in the houfe of 
Haoever is in danger under her MajeAy’s adminiftratlon, 
and tending to alienate the afFediions of her MajeAy’s 
good fubjed^s, and to create jealoufies and divifions 
among, them: and it was refolved that Richard Steele 
Efq., for his offence in writing- and publiilhing the faid 
fcandalous and malicious libels, be expelled the Houfe. 
The hiAory of that tranfa£lion is lingular. It happened 
near the clofe of the reign of Queen Anne^ when party- 
fpirit was at the higheA. Stefle was a known friend 
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to the^bovfe of Hanover, lo 1701 the Whigs were in 
power,' but they were out ^ power, in 1714. I ihall 
read what was the language of that party m the Houfe 
<lf' Commons. They aflced, Why was l 9 ie author liable 
IWcerifures in parliament for the things which he wrote 
in his' prorate capacity; and if he is punilhable by law, 
why is he not left to the law ? By this mode of pro- 
oeeding, parliament, which ufed to be the fcourge only 
of evil tninifters, is made bv minifters the fcourge of 
the public. Life of Sir Robt, Walpole^ vol. i. 71. It 
may in like manner be alked in this cafe, would it not 
have been better if the profecution of this libel had 
been left to the courts of law ? The very inveftigation 
obftru£Ied the bulinefs of parliament. There were two 
Other cafes in the prefent reign. 29 Com, Jowrn. 675. 
685. Lords Journ.^i^. and 420. 17th 1763. 
Wtlke/s cafe. Complaint was made to the Houfe of a 
printed paper, intitled An Effay on Womanf with 
notes, to which the name of the Right Rev. Dr. War^ 
burtony Lord Bifliop of Gloucefery was affixed, in breach 
of the priril^e of that Houfe $ and of another printed 
paper, intitled ** The Veni Creatorparaphrafed*^ and it was 
refolved that thofe printed papers, highly reflefling 
upon a member of that Houfe, were a manifeft breach 
of the privilege thereof, and were a mod fcandalous, 
obfcene, and impious libel; a grofs profanation of many 
parts of the Holy Scriptures, and a mod wicked and 
blafphemous attempt to ridicule and vilify the perfon 
of otir Blefled Saviour:’* and having heard evidence 
that Wiikes waf the author, the Lords ordered an 
addrefs to his Majedy ** that he would be gracioufly 
pleafed to give the mod effed^ orders for the im¬ 
mediate profecution of the author or autiiors of the faid 
fcandalous and impious libel, and for bringing them to 
condign puniffiment.** But in that cafe, grofs as the libel 
was, the Lords did not take upon themfelves to commit 
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^ author as for a contempt. Yet tliere was no pecu¬ 
liar delicacy towards JTiSkes, If ever there was a cafe in 
which the Houfes of Parliament were determined agaiafe 
an individual, they were (b againft Wilkes, On the pub¬ 
lication of the Nwth Britont 45., the Lords and 
Commons had a conference} and concurred to vote ita 
falfe, fcandalous, and feditious libel, eonOuntng expref- 
fions of the molt unexampled infolence and contumely 
towards his Majefty, the grofleft afperfions upon both 
Houfes of Parliament, and the moft audacious defiance 
^of the authority of the whole legiilature, and moft mani- 
feftly tending to alienate the aSe£iions of the people 
from his Majefty, to withdraw them from their obedience 
to the laws of the realm, and to excite them to traiterous 
infurre^ions againft his Majefty’s government^ ,and 
vefolved that it (hould be burnt by the hands of the 
fcommon hangman, and that privilege of parliament did 
not extend to the cafe of writing and publifliing feditious 
libels; nor ought to be allowed to obftru£l: the ordinary 
courfe of the laws in the fpeedy and eire£lual profecudon 
of fo heinous and dangerous an offence.” But what 
is the condu£l of Parliament on this occafion ? Both 
Ploufes furely have tlie power to commit for a libel it 
one hath! Yet what do tliey ? They vote it a libel, 
and petition the King for a profecution. In 29 Cpi». 
Journ, 723. and 32 Cotn, Journ. 178., 3 FeL pG. 3. 
are votes of expulfion of Jehn Wilkes ; but the Houfe does 
not even expel, until he is by law found guilty; and it 
is not till after he is fentenced to 22 months imprifon- 
ment, and is, emphatically, in execution of that judg¬ 
ment, that they expel him the Houfe. If the neceffity 
if urged of promptitude in executing, what are the pre- 
fent times compared with thofe in which Wilkes*^ cafe 
occurred ? Then there were multitudes of feditious 
perfons about the metropolis ; it was the moft inflamed 
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prifN? Sir Gilbert Elliot, now Lord Minto, had moved 
an impeachment againft Sir Elijah Impej, and fhe mo* 
tion occaiioned numerous libels to be publlfhed: a mo¬ 
tion was made that the authors be brought up and im- 
priibi^ i but the Houfe left the matter to the common 
courts of law, and a perfon now in high authority, who 
foon after that time was made Speaker of the Houfe of 
Commons, faid, now that the Judges had commillions 
fcT life, and not durante bene placito of the Crown, the 
courts of law are the proper conftitutional tribunal for 
judging offences againft the privilege of parliament. 
Power is a fword, and privilege a (hield $ there is now no 
fear that in any queftion between the fubje£l; and the 
Crown the Judges of the land are fufceptible of any 
bias. Privilege was lent to the Houfe to ihield the 
people from the power of this Crown, but the danger 
being removed which was the caufe of that jealoufy* 
which the parliament entertained of the common law 
courts, the efied ought alfo to ceafe. He concluded 
1 ^ recapitulating die diree queftions which arofe on the 
cafe, and inferred, xft. That no fuch power was fliewn 
to be given by the ftatute law r adly, That none fuch 
exifted by prefeription : 3dly, That it did not exift of 
neceihty. That there was no inftance in any book that 
the outer door can be broken by any party, unlefs in the 
name of the Crown; that it is not enough to fay it is 
for the common weal to execute the Speaker's warrant, 
in order to juftify the breaking the door; for it is* con¬ 
ducive to the common weal that debts ihould be paid,' 
yet it is not law that an outer door can be broken to 
enforce the payment of a debt; that the refolution of 
the Houfe, and the vote made thereon, was therefore 
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not in execution of the power they pofleffed; and that the 
warrant was not duly executed, becauie a warrant to the 
Serjeant at Arms ought to be executed by the Serjeant at 
Arms and his afliftants only, and not by calling in the 
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military to his afliftance> and that this circumftance 
conftituted a moft important ingredient in the cafe. If 
he had not (hewn the judgment of the Court below to 
be clearly wrong, at leaft he had ihaken the authorities 
on which it was founded, and if the grounds \>f the 
judgment were not clearly eftablifhed, the Court would 
decide in favour of the liberty of the fubjed. 
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Richardfoni for the Defendant, purfued, as the natural 
order of the argument, the courfe which had been 
adopted by the Court below. He complained that he 
was chiefly embarrafled by the conceffions of the counfel 
for the Plaintiff, who admitted the right of the Houfe 
to commit for breach of privilege in general, yet contro¬ 
verted it in oafes of libel. If the Houfe of Commons 
have the right to commit for breach of privilege, which 
is admitted, the queftion merely is, whedier a libel can 
be a breach of privilege ; for if it can, it is unqueftioned 
that the Houfe of Commons are to judge whether a 
particular libel be a breach of privilege or not. If per- 
fons were to come into the lobby, and ob(lru£l the mem¬ 
bers of the Houfe by poiitive force, it would be an un- 
queilionable contempt. If they were to cover the walls 
of the Houfe with placards calling on the people to 
obftrudi the members, would not that be a breach of 
privilege? What if the libel be not profpeftivc, but 
calling on tlie mob to take vengeance on the authors of 
particular votes fince palTed, is that no obftrudlion to 
their future proceedings ? A libel, therefore, may be 
an immediate obilru£rion, or may tend to an obftruc- 
tion, and tlic Houfe mud have the fame protefting 
power to punilh in the lad cafe as in the fird, and the 
Houfe mud judge of the degree in which the libel has 
this tendency. The argument oi the counfel for the 
PlaintilFhas been in greatpart dirc^cd todifprove his own 
conceflions; for what other end are the indances cited 
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whei^ tlie Houfe of Commons has called on the 
'Houie of J^ords to aid or concur with them ? Thofe, 
however* are not cafes of libel* hut cafes in an eprly 
p^od of hiftory* when the rights of parliament were 
muchtlefs clearly defined than now* and when it was 
jiecefiary for all the branches of the legiflature to con¬ 
cur to efiabliih thofe rights* which tended to the ge¬ 
neral good. What elfe makes it necefiary to revert to 
the fuppofed divifion of the two Houfes in the 49th 
Hen^ 3.? It is unneceflary to go back into an antiqua¬ 
rian refearch as to the origin of the prefent form of the 
Houfe of Commons. $elden fuppofes that the intro- 
du^ion of the Commons to the (hare in the legiflature 
which they have fince obtained* was conferred on them 
by an a^ of parliament which is now loft* Jttks of 
Honour^ 737. 741. If it be fuppofed that the Houfes 
feparated within time of memory* it muft be argued 
that the Houfe of Commons hath no power to commit 
without producing an a£b of parliament} but it is 
admitted that they have the power to commit for a 
clear breach of privilege. There is no weight in the 
argument drawn from thofe cafes where the Houfe has 
not chofen to interfere in a fummary mode} it b only 
an exercife of their «ifcretion. The language of fome 
members cited in Lord Mintd^ cafe* acknowledging the 
fafety with which it may now be left to the Judges 
now independent of the Crown, to decide queftions of 
privilege* is the ftrongeft proof of the right of the Houfe 
to commit; That right is exercifed by the Houfe of 
Commons* and recognized by them during the whole 
period which intervened between the reign of Queen 
Miizabethvad. the prefent time. The committee* inftru^ed 
by the Houfe of Commons to enquire into this point* have 
found not lels than forty inftances. The j udicbl recogni- 
dons of the power are to be found moftfully dated in 2 5 /^/^ 
IZr. Old. to 632.* Lord Shafitihurfs coft, S. C, i Mod, 

Qttecn 



nr THE Fim-eBcoirD Teak ot GEORGE IIL 


431 


(Ifteen r. Paty, 2 Lord Raymond 1105. Murrafr cafof 
t WTis, 299. Crofiy's eafe^ 3 Will. 188., (although ^ 
laft, indeed, was not a cafe of libel, hut diere is no dif- 
tinffion in that refpe£l.) O/nwr^s cafe before the Court 
of Exchequer, not reported, which happened imme¬ 
diately after Crojhft \ and Flowet^s (fafi^ 8 7 *. iS. 314. 
Alfo the proceedings in the cafe of Pemberton C. J. and 
7 . Jonesb* 8 du Tr,p, 3. Lord Sbafte/burfz cafe is^ a 
very decifive authority on the point. The Houfe of 
Lords, in'terms the moft fummary, voted that Lord 
Shaft^ury had been guilty of high contempt committed 
n^ainll that Houfe, and the warrant Hated no more. 
It was determined, that though fuch a commitment for 
a contempt, not Hating what it was, would have been 
infufficient for an inferior court, yet it fufficed for the 
Houfe of Lords, becaufe they were the judges of the quef- 
tion whether a contempt or not. Tremfierat in rem judiau’ 
tarn. The Houfe of Lords had jurifdi£lion of the queHion 
of contempt, and had found it, and the Court of King’s 
Bench could not try whether it vrere a contempt or not, 
which Jones L particularly notes in his judgment. 
So the ground was, that when the Houfe of Lords had 
a£luaUy adjudged the point, this Court could net en¬ 
quire whether there had been h contempt or not.' 
Raittsford J. fays, it would be mifchievous if this Court 
Hiould deliver a member of the Houfe of Peers and 
Commons who is committed, for thereby the bufinefs 
of parliament may be retarded, for it may be the com¬ 
mitment was for evil behainour, or indecent reflexions 
on other members, to the diHurbance of aflfairs in par¬ 
liament. Tviifden J., though abfent, concurred. The 
event was, that Lord dhaftejbury{a) apologized, and was 
liberated. The commitment in this cafe, as in that, is 
not for fafie cuHody, but in execution. This is a Hrong 
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authority to fiiew that when one branch of the legifla* 
tare has adjudged a cafe which lies within their own 
jurifdlAion, a court of law cannot renew it; and the 
fubfequenc proceedings of the Houfe of Ijords confirm 
this do£trinex for they fiiew that there is a conftitutionai 
tribunal to rcverfe any thing which is adjudged wrong 
by that body. To fay otherwife, would be to argue 
fhat becaufe a judgment is erroneous> and may be reverfed 
on appeal, therefore a Court does wrong which notices 
file fubfiftence of the judgment while unrepealed. And 
it would be monftrous to fay, an officer is liable to an 
adion for carrying into execution the judgment of a 
competent court while it is in force; it even prote£fca 
him after the judgment is reverfed. i Mod. X19. and 
184., BuJbelPs cafe, S. C. Vaug, 735. The Court de» 
dared (184.) their opinion againfi the a£lion; viz. that 
no adiion will lie againfi a Judge for wrongful commit¬ 
ment, any more than for an erroneous judgment. If 
any redrefs were given in the prefent cafe, a habeas 
^corpus would be the means of that redrefs; for it ap¬ 
pears by BuJbeV^ cafe a man may be liberated by habeas 
corpus, if improperly committed, though he cannot bring 
an a£lion. In the cafe of Jayv, Topham, 8 Sr. TV*, x., 
Pemberton C. J. and T. Jones J. at the bar of the Houfe 
of Commons agreed that if the order of that Houfe had 
been pleaded in bar, and not in abatement to the jurif- 
diAion, it would have been good; and the judgment, 
it is conceived, was right, that it waS no plea in abate¬ 
ment. On Murraf% cafe it does not appear, either upon 
the report or on the warrant, what the contempt was; 
and the Court held that it need not appear; for if it 
did, they could not judge thereof. JDenifon J. lays, the 
Honfe needs not tell us what the contempt was, becaufe 
we canxiot judge of it; and Fofter J. notices, that even 
C* J., who difiered wifii the other Judges in A/tby 
v» White, held the Houfe might commit for a contempt 
ia the of the Houfe}*’ thefe words feem impro- 
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pcrly added by Fi»Jler J. \ for Lord ifoA does not ufe 
them, and his opinion is the more entitled to weight in 
favour of the Houfe here, becaufe in Regina v. Paty, 
Holt C. J. fays, he had the misfortune to differ from all the 
other Judges. Rexy, Crojhy was not a" cafe of libel: he 
being lord mayor, and Oliver being an alderman, had 
committed the MefTcnger of the Houfe of Commons for 
entering the city and executing procefs. It does not 
appear at all upon the report what the original warrant' 
was, for the execution of which the meffenger was 
committed, yet it was held to be a commitment for 
breach of privilege of the Houfe. If it had been ne 
ceffary to (hew to the Court that it was a contempt of 
the Houfe, much more mull have been fhewn on the 
■return of the writ of habeai cotptts; but the Court held 
it unnecelTary to go into that. FloivePs cafe was for a 
libel in the Cambridge Intelligeneery refle£ling on the 
Biihop of Llatidajf. It was by the Houfe of Lords 
adjudged on debate, that Flower was guilty of a high 
breach of privilege of the Houfe. Lord Kenyon C. J. 
without the leafl difHculty remanded the prifoner upon 
his return made to a writ of habeas corpus* He con- 
iidered it as too long and too frequently decided, to be 
brought into difpute: it did not appear in the warrant, 
nor on the return, whether the paper were libellous or 
not; nor whether it were a libel on the Biihop in his 
condufl in the Houfe or not. Even the Court of Chan¬ 
cery has committed for libel: would the Court of King’A 
Bench franca Jmbeas corpus to try whether one of the 
concurrent courts of W^minfler-hall had rightly de¬ 
cided ? If they would not interfere by habeas corpus^ 
much lefs would they interpofe in the cafe of an a£lton 
to be brought againft the officer who executed the 
procefs. If the Court had (Ordered the Mailer to 
draw up a rule for commitment of a perfon for a con¬ 
tempt, can any adlion lie againft him, or againft the 
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fubordmBte officer who executes the procefs ? AU die 
cafes that it i« unnecedary to fet out the libel on 
the retam of the warrant of commitment) that the 
Court may judge whether it be libellous. Jifx v. Wilkes^ 
2 Wilf, 158) 9. Pratt C. J. gives an exprefs judgment that 
it is only necedary briefly to exprefs the nature of the of* 
fence charged. Much more appears on the prefent plead¬ 
ings than in any of tlie cafes cited did appear. UnlefS) 
therefore) it can be eftabliihed that a libel can in no cafe be 
a breach of privilege) this Court cannot inquire whether 
the particular paper were a libel or not. Many cafes 

the Court 

for libelS) as contempts. About twelve fuch inilances 
are collefled by the Committee of the Houfe of Com¬ 
mons upon that point. There are fome inilances in 
Chancery; one in a Aik. 469. for a libel on certain par¬ 
ties to a proceeding pending in the Court of Chancery^ 
for their condu£l in the caufe; that was held to be a 
contempt of the Court. The Lord Chancellor fayS) 
notwithftanding this (hould be a libel) yet) unlefs it be a 
contempt of the Court) I have no conufance of it. 
parti Jonesy 13 Vef. 237. Lord Erjkine^ Chancellor) com¬ 
mitted the author of a libel for a contempt. He fayS) 
Lord Hardwicke confidered the perfons concerned in the 
bulinefs of the court as under the protection of the 
Court. No more, therefore) is claimed for the Houfe 
of CoiumonS) than is claimed by all other Courts. They 
may commit for an obltruClion: and, if a libel be an 
obftru^lion) they may commit for libel) and they are to 
judge whether it be an obilrudion or not. They have 
in numerous inilances exercifed that power) and no 
cafe hitherto has held that they may not do fo; and 
if lb) they may Hill exercife it) and need not Ihew 
on their record, whether the paper be libel or not. 
There then remain only fome very fubordinate point!) 
whether the outer doors may be broken, and whether it 


of King’s Bench 
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was wrong to employ the force of the foldiery. As to 
the breaking of die doorsy the cafe of Semaine is bot* 
tomed in older cafes. J3 Ed, 4. 9 a. pi. 4. ** A queflion 
arofe concerning arreils^ and it was holden that for 
felony, or for fufpicion of felony, a man may break a houfe 
to take the felon; for it is for the intereft of the com¬ 
monweal to take them. And alfo Choke faid that the 
King hath an intereft: the writ is twt omittas propter 
aliquam lihertatem^ &c., fo the liberty of his houfe ftiall 
not protect him. But othcrwife it is for debt or tref- 
pafs : the (heriff or any other may not break the houfe, 
becaufe that is but for the particular intereft of the 
party.*’ It is taking a very narrow view, to fay a door 
can be broken only at the fult of the Crown: the true 
principle is, a diftinflion between a public intereft and 
an individual intereft : for there, as Choke C. J. exprefles 
it, the King hath an intereft. This law refts on the 
ground that in common difputes between man and man, 
it was of more importance to preferve a man’s houfe, 
than that the other party ftiould receive his debt i 
but in cafes which are for the commonweal, (and 
felony is ufed but for an inftance,) the individual in¬ 
tereft muft give way. That this is the principle appears 
from the cafe of Maleverer v. Spinke, Dy, 35., whl^e it 
is held that a man may pull down a houfe which is on 
fire for the fafety of the next houfes; for thefe are 
cafes of the commonweal; yet that is not ading at the 
command of the King. “ So is it,” fays Dyer, “ if the 
iheriff purfues a felon into a houfe, and for taking the 
felon he breaks the door of the houfe t this is juf- 
iifiable.” The principle is, that where the public, the 
commonweal, have an intereft, the private convenience 
muft give way. ’I'his is alfo the principle of $emawe*s 
cafe. And it appears by the report of that cafe in 
Cro, El, that there had been a difference in opinion 
whether a man (hutting his door could defeat an exe- 
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catioiiif or render him liable to an adion for it; bvt 
aftertirards they all concurred, and Croke fays their con- 
curr^ce was, that doors might be broken open in the 
Queen's cafe, or for a contempt. So in Bri^s^s cafei 
it was held that a door may be broken for an attach¬ 
ment, for it is againll his pcrfon. It does not appear on 
fearch at the Crown-office what the nature of the con- 

•i* 

tempt committed by Briggs was, but two rules were 
made on the ffieriiF of Salop to return the attachment. 
\_M.an]jield C. J. and Heath], obferved that Clifford's con- 
jefture certainly was very ingenious, but it was a mere 
conjefture; befides, how could the matter come into 
the Court of King's Bench ? The foreft laws were ad- 
miniftered before the Chief Juftice in Eyre. The Court 
of King's Bench did not at that time iffiie attachments 
for offences againff the foreft laws: it had no connec- 
tion at that time with the foreft laws. Graham B. ob- 
fenred, it was hardly to be conceived that the Court of 
King's Bench would iffue an attachment but for fome 
contempt of fome part of their own procefs.] Before 
quitting this part of the fubje€f, it is neceflary to refer 
to Ferrers* cafe, upon which it has been broadly ftated, 
that he derived his authority from the circumftance of 
his being a fervant of the Crown, exercifing the procefs 
of the Crown, not as an officer of the Houfe of Com¬ 
mons. Although the Serjeants at Arms are appointed 
by the Crown, one to attend on the Lord Chancellor, and 
another to attend on the Speaker of the Houfe of Com¬ 
mons, yet in tlie exercife of the procefs confided to him 
by tho Houfe, the Serjeant at Arms a£ls by the authority 
of the Houfe. If commiffioners of bankrupt iffue a 
warrant to the (herifF, then he is their officer. 
field C. J. Many commiffiohers of bankrupt perhaps 
hear me. I have no idea that any commiffioners can 
compulforily direft their procefs to tlie fheriff; they 
may direft it to him, indeed, as tliey may to any one, 
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if the iheriiF choofes to execute It.] As to the employ* 
ment of the foldiers5 the only trace of it on the reconi, 
is^ that certain foldiers and men armed with oifenfire 
weapons forcibly broke the window; is it meant to fay 
that the procefs is vacated becaufe a foldier was prefent ? 

A foldier does not forfeit the rights of a citizen, he 
is equally competent to form a part of the pojfe comif 
tatusi or to ai&ft in executing procefs, as any odier 
fubjef^. 

Cljfird, in reply, adopted the courfe of argument 
which Richardfon had taken. If the counfel for the 
Defendant was embarraiTed by the concellions which 
had been made on behalf«of the Fl^intiflP, it was be^ 
caufe he came prepared not to argue the limple que£> 
tioii which was before the Court, but the abftraff quel^ 
tion. Whether the Houfe of Commons may commit for 
any breach of privilege whatever. But the fimple 
queftion is, Whether a libel on the paif proceedings of 
the Houfe of Commons is a breach of privilege. It 
was conceded by the Defendant that down to the reign 
of Elizabeth not a fingle inftance had occurred where 
the Houfe of Commons, without the aid of the Crown 
and the Houfe of Lords, had ever committed for breach 
of privilege. It has been alTumed for the Defendant^ 
as if the Plaintiff had argued that if the firfl cafe of 
commitment was within time of memory, the power 
could not have been given otherwife than by ftatute. 
But the PlaintifPs argument was, that the right could 
exifl only by one of three modes, ftatute, prefeription, 
or neceflity, to enable the Houfe to preferve their own 
exiftence} and this laft is a much ftronger ground for 
them than either common law or ftatute. Yet in order 
to maintain the power on the laft ground, it is faid, a 
libel may be an obftruflion, or may tend to an obftrucv 
tion. When the counfel for the Defendant argued this, 
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lie fdt Inf wai on very tender ground; for he felt that 
die onlf was that of removing an obftru£iion> oTy 
in other words, abating a nofance. But a libel can in 
no cafe be an obftru^on. He puts the inftance of 
perfons filling the lobby of the Houfe with placards, 
exciting to fedition: that would be an obftru£kion, but 
not confifting in the Hbel, but in the con^n£l of coming 
there; and whenSthat was prevented, fo as to be no 
obftrufiion, the Houfe ought then to refer the writteik 
paper to the proper courts of law. ‘ It is faid, the 
Courts pf Wefimnftir^hali would commit for a 
libel upon themfelves. There are in the books only 
four cafes, Cro, Cha. 175., Jj^s cafe of a libel on 
Coke C. J., who left it to be puniihed by indifiment; fe- 
condly, Cro, Gar, 503., Harrifiifs cafe, S. C. 131., the 
defendant was guilty of a libel on Hutton J. calling him 
a traitor in open court. The Court of Common Pleas, 
inftead of committing him for a contempt (4), left it to be 
pimiihed by law; he was indi£led, and Hutton J. allb 
fued him by biU in the King’s Bench. There have 
been two lamrcafes, one of libel onlMiA.EllinborwghC,h 
and another which on fame day was in the Houfe of 
Lords, of a libel on Le Blanc J. ‘ Rex v. White^ I Cemp, 
359. If it be true that in every cafe of libel on Judges 
for pad: proceedings the Courts ought to commit, 
diofe learned perfons would not have fo far forgotten their 
duty as not to commit die offenders. To argue from 
the paft praflice of courts of juilice is a good criterion 
of the law. On the other fide, the argument has been 
confined folely to the praflice of the Houfe of Com* 
mons themfelves. But on fearch from 1549 downwards, 
only 40 cafes of commitment have been fpund, and if 
many cafes are found in which the Houfe has ^fufed 
to commit, that is as ftrong evidence of the law oq the 
pne fide, as the cafes in which they have committed am 


(a) Crtntflef J«» wfao was ia coi^ infiantly oominittad him for a 
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on the other. On the qneftion put in arguments i8<2« 

v^ether the Court of King’s Bench could not commit 

for fuch a contempt, anfwer was msule by one of the 

Court, tha*- it can hardly be conceived that the Court of Antor. 

King’s Bench would commit but for a contempt of 

fome part of their procefs. But merely fpeaking of 

part of their procefs, and laying it is not liich as it 

ought to Ik, is not fuch a contempt for which they 

Nvould inftantly commit i it muft be a contempt which 

would amount to an obftru^ion. As to the cafes of 

Murray^ Oliver, and Crojby, they do not apply here. 

Murra/% cafe was not only the cafe of an obftru£lion 
to an ele£^ion, but of a contempt of the Houfe of Conv> 
mons, for he refufed to place himfelf in that pofture 
which, according to the then pra6^ice of the Houfe, was 
required in all cafes of cenfure on perfons milbehaving in 
elections. On that occafion, the Houfe finding they 
had no power of compelling him to conform, abolilhed 
the pradice. The cafes of Oliver and Brafs Cro/hy do 
not apply: they were not for libel, but for committing 
to the Poultry the Meflcngers of the Houfe of Commons, 
who came to apprehend the printer of the North Briton, 

Flovjer'% cafe, 8 7 *. R, 314*9 was not cited on behalf of 
the Plaintiff, becaufe it refted on the cafes of Rex v. 

Thorpe, and Rex v. Lord Shaftesbury, which may be con** 
fidered as demolifhed} and the only Judge in court, 

-except Lord Kenyon, was Gr^ J. who refted on a dic^ 
turn of De Grey C* J* in Cr^/s cafe, which has fince 
been (hewn to be founded in error. In 1677, the year 
after that in which Lord Shafiejbury, Lord Wharton, and 
the others were committed, and after the decifion of 
the King’s Bench that they were not entitled to be libe¬ 
rated on habeas corpus, an entry had been made on 
the Lord’s Journals, that it was a breach of privilege 
in any Peer committed by that Houfe to fue out a writ 
of baheas corpus in any inferior court: but in the fol¬ 
lowing year the fame ^rds refolved that the refolutions 
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of the former year, of which this was one, (hall Jbe 
wholly annulled. This tIs a declaration, therefore, by 
^ Houfe of. Peers, that the Judges may interfere to 
Uberate by habeas porpms pcrfons committed for brea^ 
of privilege; and if the Court has the right, it is their 
duty to interfere, for the liberty of the fubjed. To 
come now to thofc which the couiifel for the Defendant 
calls fubordinate points, i. Whether the Houfe of 
Commons hath a right to break outer doors. 2dly, 
Whether diey have the right to ufe the military. 
\Mansfield C. /• The lad point cannot arife, becaufe 
the plea dates that the Defendant ufed no more force 
than was neceffary and proper, and the Plaintiff by his 
demurrer admits that this was a convenient mode of 
entry: he might have put that in iflue by a new alfign^ 
ment, which he has not done.] Clifford then confined 
himfelf to the firft point, the breaking of the puter 
door, the juftiheation of which reds on Semainds cafe, 
and that cafe not cited from any principal reporter, but 
only from a note at the end of a cafe in CrokSf which 
fays, that the (heriff might not break any man’s houfe 
unlefs in die Queen’s cafe or for a contempt. It is not 
denied, that for fome contemij^s the (heriff may break 
the houfe, but he may not for What is meant by 
« &c.”? That officers may break the houfe when they 
will ? No; but that they may in fuch cafes as there 
are mentioned of capias utlagatum. As to Briggi cafe, 
it confids only of four lines, that he may be attached 
for a contempt; and that, not (hewing what the con> 
tempt was..^The Court will not, therefore, think it dt 
to edabliih a precedent never known to the wifdom of 
former times, if it be not neceffary to the fafety of 
the Houfe of Commons. What is the neceffity ? If a 
man who has been contemptuous withdraws himfelf 
from the Houfe, and locks himfelf up in his own hottfe, 
he ceafes to obdru^l them, they may proceed and 

punUh 
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punUh him by law. Is it then by way of puniflimcnt ? 
Neither the Court of King’s Bench nor this Court hath 
power to infli£b imprifonraent during their pleafure> by 
way of punifliment. The cafe is, that the Houfe im« 
prifon an offender, merely to remo.^ the nuffince, and 
liberate him fo foon as the obffrudlion is efie6tually re¬ 
moved. This fhews that they are not to c^mit for 
puniffiment. The counfcl for the Defendant fays, 
citing Lord Camden^ 2 Wils, i59>, the Court will.not 
look at the libel, bccaufe though they might perhaps be 
able to determine that it was a libel, they could not 
judge that it was not a libel, bccaufe of innuendos, &c.; 
but that was faid in a cafe of commitment for triah 
wherein it is unneceffUry to (late the nature of the libel, 
any more than it is neceffary to fliate the circumftances 
of the murder or felony on a commitment for trial for 
either of thofe offences. And the do£frine is not applicable 
to the cafe of commitment in execution. If the Houfe of 
Commons hi.d fet out the libel verbatim on their com¬ 
mitment, and called that a libel which on the face of it 
appeared not to be fuch, the Court would hardly fay that 
was a libel merely becaufe the Houfe h^d BlSld it fuch, 
when their better judgment held it was not. If fo, 
they will not let the Houfe take advantage of their own 
concealment, and becaufe they have not enabled the 
Court to fay whether it is a libel or not, therefore pro¬ 
nounce that it muff be a libel. Another point on 
which the counfel for tlie Defendant much dwelt, is 
the language of the warrant and order of the Houfe* 
The words made ufe of in deferibing the offence, are 
« refleffing upon the juft rights and privileges of this ^ 
Houfe,” The word « reflef^ing” is as often ufed in a 
good, as a bad fenfe, and does not fofficiently defignate 
the publication as a libel. Jtdmfon in Ids dictionary has 
twenty>three examples of the meaning of the word re- 
fteCting, and two of them are in heeam partem ; fo that 
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the weight of authority is in favour of an innocent 
meanrqg. If one were to fay} refledling on the unjuft 
privileges of the HoufC}” the prefumption would have 
been} ;that it was meant vltuperativdy; but if one were 
to fay} " refledingjjUn the juft privileges of the HoufC}** 
he moft probably would be taken to mean} ** reflefling 
with admiration and pleafure.*’ In Lord Shafte/burfi 
cafe mention is made of indecent refleflions on the 
HonfO} difturbing their proceedings. An aftronomer 
reflets on the ftarS} a lover on the beauties of his mif- 
trefS} a pious man on the bounty of his Maker. The 
Court will not impute to the word in either of thefe 
cafes malum fenfum. If ftien the meaning of reflef^ing 
be ambiguous, the Court will not, deciding contrary to 
the liberty of the fubjef);} adopt the malignant fenfe of 
it. There is only one ground, therefore, on which the 
Defendant’s j unification is to be now contended for, 
namely, that this power is a privilege necefiarily inhe¬ 
rent in the ,Houfe of Commons, and necefiary to their 
exiftence, and the good order of their proceedings. This 
neceflity h;|^ not been proved to cxift, therefore the de- 

cifion muft be fuch as is the moft favourable to the 

• 1 

liberty of the fubjed. 


MiKsnELD C. L This cafe has tmdergone a great 
difcuffion in the Court of King’s Bench, and here, and 
as the cafes are extremely well known, and as I fuppoft 
it is much wiihed for by the parties that judgment ihould 
be given as foon as poflible, we have thought it better to 
give our judgment immediately. It will not be neceflary 
* for me to fpeak at any confiderable length on the fubjedi} 
but I muft ftate the material part of the declaration, 
and the plea on which the Defendant depends. The 
declaration ftates that the Defendant on the 6th of jfpril 
1810 and on divers other times between that day and 
ibe exhibitin|[ of this bill^ broke an4 entered the houfie 
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of the PlaintifF in St. Georg/^, tianover Square^ and at 
one of the times, his outer door being faftened, with 
divers foldiers and men armed with offenfive weapons, 
forcibly and with ftrong hands broke open a certain 
window and two window-ihutters; %nd it proceeds to 
defcribe his jnode of entering through the window, 
forcing the Plaintiff out of his houfe into % coach, 
carrying him through divers ftreets to the Tower, and 
there imprifoning him without any probable caufe. The 
Defendant pleads, as to breaking and entering, and with 
the faid foldiers and men breaking tHe window and 
window-ihutters, and entering and making a great noife, 
and forcing him out of the houfe, and taking him to 
the Tower, and all the introduf^ory trefpaffes, that die 
Parliament was fitting at Wefiminfier^ that the Plaindff 
was a member of the Houfe of Commons, and the 
Defendant a member and the Speaker of the laid Hoiife, 
and they being fo, it was refolved in the faid Houfe, 
that a letter iigned. << Brands Burdetf* and a paper fub- 
joinecl, intitled Arguments,” printed in Cobbet^s Weekly 
Regifter, was a libellous and fcandaloUs papey^ refledling 
on the juft rights and privileges of that Houfe; and that 
Sir Brands Burdette who had admitted the above letter and 
argument to be printed by his authority, had been thereby 
guilty of a breach of the privileges of that Houfe, and it 
was thereupon ordered by that Houfe, that Sir B, B. be 
for his faid offence committed, fent to theTower ksIL ondon^ 
and that die Speaker do iffue his warrants accordingly: 
that the Speaker thereupon Hiade his warrant to the 
Serjeant at Arms, reciting therein the order of the 
Houfe, fetting h out, and therefore it was required 
that the Serjeant at Arms or his Deputy ftiould take 
into his cuftody the body of the Plaintiff, and then 
forthwith deliver him over to the cuftody of the Lieu¬ 
tenant of the Tower of London^ and that he delivered 
the warrant to Brands John Colman £fq., the Serjeant at 
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Anns attencitng the Houfe of Commons^ to whom th< 
warrant was directed, to be executed i that he further 
made his certain other warrant dircflcd to the Lieute> 
nant of the Towe| of London, reciting the fame fafts at 
the former warrant, ahd requiring him to receive the 
body of the faidSirjfT. and him fafely keep during 

.the pleafure of that Houfe, and caufed it to be delivered 
to the Lieutenant of the Tower to be executed, by virtue 
of which firft-mentioned warrant Colman, the Serjeant 
at Arms, afterguards, in obedience to the faid orders of 
the faid Houfe, went to the faid melTuage; and finding 
it 0iut and faftened, fo that he could not enter, and that 
Sir F, Burdett was within, Colman audibly gave notice 
of his warrant, and required admittance; and becaufe 
the outer door was not opened^ and the Plaintiff in 
error refufed to open it, the faid Colman, with and by 
the aid of the faid foldiers and men, broke the faid 
window and window-fliutters, and through the fame 
broke into and entered the fame melTuage, the fame 
being a convenient way of entering, and took the Plain¬ 
tiff and forced him into his coach, and forced him 
along the (Irects, and deliver^ him to the Lieutenant 
of the Tower to be detained there, in obedience to the 
faid order; and the Lieutenant received the Plaintiff, 
and detained him according to the faid fecund warrant, 
and in fo doing the faid Colman neceffarily made a little 
noife and difturbance, &c. To this plea there was a 
general demurrer, on which judgment for the Defendant 
has been given by the Court of King’s Bench, and error 
is brought, and the general error is afCgned, and the 
queftion is, whether»..that judgment is erroneous, or 
whether the pleas contmn a fufHcient j unification of the 
fa£b charged in the declaration. Several points have 
been infilled on in fupport of the demurrer. The great 
point is, that the Houfe of Commons has no authority 
to commit for a contempt, unlefs it be an ob^rudion of 
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proceedings of the lEloufe; that for a libel upon 
paft traniiad^ionsa which can be no obftrudtion^ they 
cannot commit $ and, indeed, that the ^ou^e of Com¬ 
mons has no power to commit at all; becaufe, till a 
certain period, for fome reafon or other, they confulted 
the Houfe of Lords, and fometimes the Kinjg, before 
they exercifed that power. To be fure it is a pretty 
extraordinary thing, to find out in the ipth century^ 
that there is no foundation for a practice which has been 
fan£lified by ufage, as is admitted, evc^ fince the reign 
of Queen Elizabeth, That which has never been doubted 
of for fo many years mufi:, I think, be prefumed to have 
a legal foundation. As to what is faid of the Houfe of 
Commons formerly being part of the Houfe of Lords, 
and the time of their reparation from the Barons, very 
oppolile opinions have prevailed, and it is not now, in 
the ipth century, for the Judges to rell on thefe things, 
they are fit only for antiquarians to exercife their talents 
on. But it is faid, that they cannot commit for a con¬ 
tempt pad : that I do not underftand, for they cannot 
commit for a contempt future. It is impoifible to fay 
that a libel upon the ^ Houfe of Commons, or on a 
member of that Houfe, may not be a contempt; but as 
to the propolition that they cannot commit for pad pro¬ 
ceedings, whether pad five minutes, or five days, it is 
clear that until they are pad, the Houfe cannot commit 
for them. Upon thefe two points, therefore, we are 
of opinion with the Defendant in error, that there 
can be no doubt on them. Next, much is faid of 

the warrant, that it does not fet out what the libel 

\ 

was \ but it dates that it was a^ libellous paper, which 
mud be taken to be a defamatory paper: but it is 
enough that the warrant dates it to be for a contempt \ 
that was enough, in the opinion of all the Judges 
except Heit C. J., in Afih^ v. Wbitey 2 Ld, 938.; 
that was the opinion of a very able prede^efibmf mine, 

Di 



BuanaTT 


V. 

Abbox. 
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JDf Gref C. J.> m Cr^% caies and we ate content to 
abide with it. As to (hying that a libel on a paft tranf* 
a£hion is no obftmftipn, how can it be faui» that if> day 
after day, men are to be held up to obloquy and con¬ 
tempt by daily publications for what pafled the day be- 
fore^ it is not an obftruftion of their proceedings? 
Some few men may have the firmnefs to ftand op 
againft die fearrent of pophlar abofe^ but the generality 
of men have not nerves enough to take part in a public 
debate if diey are thus to be held up and reviled. But 
it is not merely the daily and a£iual performance of 
dieir duty, but in this country, and in every country 
where there is a pctpdlar legillature,ior a body of here¬ 
ditary nobles, U is of the utmoft .importance that they 
ihould be habitually looked up to by the people with 
reverence and refpe£t, axvl if thehr conduf^ is to be re¬ 
viled, and they are to he^ habitually ezpofed as objeds of 
fcom and contempt, it is eafy to fee that neither Houfe 
of Parliament could a£l with any effe£i, either as the 
fupporters of the Crown, or as the defenders of the 
people i and that the conftitution of the country muft 
foon come to an end. For the purpofe of preventing 
therefore thefe praflices, and jfbr fecuring the freedom 
of debate, and refped to their proceedings,, it is highly 
neceflary that the^ Houfe of Commons (hould be en¬ 
dowed with the power of puniihing for contempts. 
But with refped to the warrant, it is fufficient to fay, 
that the Houfe of Commons have ruled it to be a con¬ 
tempt, and the Judges of Wefiminfier-hall are bound 
by that. If it were not fo, the Courts a>old nev^ go on; 
for if when one Court committed for a contempt, another 
Court could reviewandannul their proceedings, the Courts 
would be in perpetual war. 1 take no notice of the ar¬ 
gument laft urged for the Plaintiff* in 4srror on the meaning 
of the word <<refle^,*’thatitmaybenfedinagoodfenfet 
it is difficult to conceive it to be ufed in that (enfe when 




coupled 


I 
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coupled with 'the words ItbellQOi and fcandalous.’’ 
We are of opthidn, therefore^ that t 3 ie warrant is fuf- 
, ficient. We come, therefore, to the laft point, on the 
breaking of the door, and it is urged that -the autho¬ 
rities are very few, but the country 'would be in a 
ftrange ftate if there had been many authorities on fuch 
a point, and if perfons puniHiable for contempts had 
£re<}uently retired and fortified themfelves in their 
houfes: among the few cafes, however, whidi there 
are, Semainc^s (fafe is the great cafe, and wc are of opi¬ 
nion, that in order to take a man in obedience to a 
warrant of the Speaker of the Houfe of Commons, an 
outer door may be broken. Ihis, and every contempt^ 
includes a breach of the peace; an ofiehce is committed 
againfi the public weal, and for all fuch offences outer 
doors may be brokih. Contempts arc exprcfsly men¬ 
tioned in the cafe of Seyman v. Grejhanty Cro» JSL With 
refpe^l to the ufc of foldiers, on which the counTel for 
the Plaintiff in error dwelt largely in his former argu¬ 
ment, I ftopped him now, becaufe if he had intended to 
reft on an excefs of foTc:e, or on the clrcumftance of im¬ 
proper perfons being employed, he (hould have newly 
afiigned; but fince mu(^ has been faid about foldiers, I 
will corre£k a flrange miftaken notion which has got 
abroad, that becaufe men are foldiers they ceafe to be 
citizens \ a foldier is gifted with all the rights' of other 
citizens, and is bound to all the duties of other citizens, 
and he is as much bound to prevent a breach of the 
peace or a felony as any other citizen. In 1780 this 
miftake extended to an alarming degree; foldiers with 
arms in dieir hands flood by and faw felonies com¬ 
mitted, houfes burnt, and pulled down before their 
«yes, by perfons whom they might lawfully have put to 
death, if they could not otherwife prevent them, with* 
out interfering; fome becaufe they had no commanding 
officer to give Hiem tho command^ and foxna boesufe 
VoL. IV, I i there 
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1812. there was no juftice of the peace with them. It is the 

Buhdett ^'f'ore extraordinary becaufe formerly the cwnittdut^ 

V. which was the (Irength to prevent felonies, mull in a 

Abbot. great proportion have confifted of military tenants, who 
held lands by the tenure of military fervice. If it is 
necelTary for the purpofc of the preventing mifehief, or 
for the execution of the law, it is not only tlie right of 
foldiers, but it is their duty to exert themfelves in 
allifting the execution of a legal procefs, or to prevent 
any crime or mifehief being committed. It is therefore 
highly important that the mlftake (liould be correfted 
which fuppofes that an Englijbmany by taking upon 
him the additional charadier of a^ foldier, puts off any 
of the rights and duties of an Englijbman. We are there- 
efore of opinion that plea is fufiicient, and that tlie 
judgment muff be 

Affirmed. 


£.V0 OF EASTEX TERM. 



CASES 


ARGUED AMD DETERMINED 

IN TUS 

y 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

JN 

Trinity Term, 

In the Fifty^fecond Year of the Reign of George III. 


IN the Eajler Vacation i8x2 that great and eminent 
Judge Sir Souldan Lawrence Knt., whofe declining 
health had for feveral terms compelled him mofl: 
relu£tantly to be abfent from the Court, reGgned the 
office of one of His Majelly’s Juilices of the Common 
Pleas: 

And on the Gird day of this term Sir Vicary Gihbs Knt., 
late His Majedy’s Attorney>General, was appointed 
one of His Majedy’s Indices of the Common Fleas, 
in the room of Sir Souldaft Lawrence^ and being ad¬ 
mitted to the degree of the Coif, gave rings, the motto 
whereof was- 

Leges Juraquer 

And on the firft day of June he took his feat in the 
Court. 


li 2 


45» 

i8ia* 


CASES IN TRINITY TERM 


4 - 

*9* Anonymou*. * 

Theaclmow- QHEPHERD Sent, moved that a recovery might 

warrant of attor- now pais under the following circumftances: ine 
ney for fuffering a writ of fummons was returnable on the oSlave of the 

btfore'^^rrturn Purificatiotif which was the pth of Februaryt and the 
of the fummons ; acknowledgment of the Warrant of attorney was taken 
and if iiot,itwould q£ pgj,rtfary, 

be error. 

Mansfield C. J. The parties are not to appear till 
after the writ of fummons: and inafmuch as the ap¬ 
pearance mud: be entered of the day of the return of 
the writ, it would be a contradi£rion in terms, that the 
warrant of attorney to appear Ihould be acknowledged 
on a day after the day of the return, on which day the 
appearance is recorded. 

Heath J. If the recovery were permitted to pafs^ 
the indulgence would be ufelefs, for the obje£^ion would 
be matter of error. 

Shepherd took nothing by his motion. 


1 


May 30. 


Vincent v. Holt. 


A folWtor of the ^PHIS was an a£rion brought by a folicitor againft 
Surfof E«he^* client, to recover the amount of his bill for 

quer is not entitled bufinefs done for him in profecuting and defending 
therefore to prac- 

tife in the Court of Chancery; nor, if he does, can he maintain an a£tion for the amount 


of his bilL 

And fembUt that a folicitor of that court cannot by confent m writing authorixe a 
folicitor of the Court of Exchequer to praftife there in his name, 

fuits^ 
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fuitSi as well in the High Court of Chancery as in the 
Court of Exchequer; and upon the trial of the caufe» 
at the flttings after Michaelmas term 181I9 the Plaintiff 
recovered a verdicl for the amount due for bufmefs 
done in the Court of Exchequer, with liberty to move 
to increafe the verdl£l:, by adding to it the fum due to 
him for the bufinefs done in the Court of Chancery, if 
the Court (houid be of opinion that he was entitled to rc- 
covefflt, under the circumftance, that he was not a foUcitor 
of that court, although it was in evidence that he had 
been duly admitted as a folicitor in the Court of Exche¬ 
quer, on the equity fide. It did not appear upon the 
trial that he had the confent in writing of any folicitor 
of the Court of Chancery to pra^ife there in his name ; 
but no obje£lion was railed at the trial upon the ab- 
fence of fuch confent. 


i8i2« 
— • /•! 

VlNGBKt 


V. 

Holt. 


Serjt. had accordingly, in Jli/ary term, obtained 
a rule ni/! to increafe the verdi£^, upon the ground 
which he urged, that a folicitor of the equity fide of the 
Court of Exchequer is entitled to pra£):ife as a folicitor 
in the Court of Chancery, on the authority of Meddow* 
croft V. Holbrookt 1 H. where the converfe of the 

propofition had been recognized by this Court. 

Shepherd and Lens Serjts. now Ihewed caufe. By the 
Hat. 2 G. 2. 23. / 10. it is rendered lawful for any 

attorney, or any folicitor, admitted to pradlife in fome 
one of the courts, and duly fwom, to pra£life in the 
name of an attorney of any other of the courts, with his 
confent in writing, but no fuch permilfion is given them 
to pra£%ife in the name of any other folicitor of ano¬ 
ther court of equity; and one reafon why no great re- 
'liance is to be placed on the cafe cited, is, that the 
ftatutc diilin£ily requires a confent in writing from the 
attorney in whofe name the proceedings are carried on; 

I i 3 never- 
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i812. 

VlNCSNt 


V. 

Holt. 


neTerSidefs, in that cafe no evidence of any fuch con- 
fent appears to have been given or required. That cafe 
too depends on the diftin^lion, that in the Court of 
Exchequer no proceedings are conducted in ^e name 
of the folicitor himfelf, but that every thing there is done 
in the name of the clerk in court, and that he is the 
refponfible perfon: whereas in the Court of Chancery, 
all the proceedings are carried on in the name of the 
folicitor. The 27th fe£^ion is alfo very material fot the 
Defendant, which provides that this ftatute ihall not 
extend to the examination, fwearing, admillion, or en¬ 
rolment of the attornies or clerks of the olHces of the 
King’s remembrancer, treafurer’s remembrancer, pipe, 
or office of pleas, in the Court of Exchequer TXWeJl^ 
minjler for the time being, but that they may pradfife 
in the Court of Exchequer, or may pra£fife in any other 
of the courts of record, in the name and with the con- 
fent of fome fwom attorney of fuch court, fuch con- 
fent to be in writing, and figned by fuch attorney, in 
fuch manner as they had ufually been and might have 
done before that adl; and that attornies and folicitors of 
the feveral other courts may pTa£rife and folicit in the 
faid refpeflive offices in fuch manner as theretofore 
had been done. But this fe£lion is equally filent with 
the former as to praftifing in the name of a folicitor of 
another court. 


Beji and Vaughan Serjts., in fupport of the rule. The 
diflindlion taken is without foundation; for equally in 
the Court of Chancery, as in the Exchequer, does the 
folicitor pra^ife in the name of the clerk in court. 
The prefent rule muft prevail, unlefs the Court will 
overturnthe cafe of Meddoweroft v. Holbrook: and fuch 
a decifion will alfo carry with it this hardfhip, that the 
Defendant will immediately fue the Plaintiff to recover 
the penalty of 50/, forpra^ifing without being admitted, 

and 
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and the judgment in the prefent a£lion will be conclulive 
againd him in that. 

Mansfield C. J. The bufinefs in the Court of Chan¬ 
cery, as well as in the Exchequer, is, to a certain extent, 
done by a clerk in court: but if that made a difference, 
it would repeal entirely the firft prohibitory claufe of 
the ftatute, as to thofe two courts. I do not underftand 
the cafe of Meddowcroft v. Holbrooky nor the reafons there 
given by Lord Loughborough ; he fays, “ the Plaintiff 
had been admitted and enrolled in Chancery j” but he 
had not been admitted and enrolled a folicitor of that 
court in which he was then praftifing, and the firft 
claufe is cxprefs that he (hall not pra£i;ife in it unlefs he 
is fo admitted. The cafe, too, alTumes that the aft 
regulating the praftice of attornies is a penal law ; but 
I cannot conceive why a law which has that objeft is 
a penal law. 


iBi?* 

Vincent 

V. 

Holt* 


Chambre J. I believe the flatute has been entirely 
neglcfted, and very little afted on. It requires a 
confent in writing, which is fcarcely ever given. But 
the queftion is, whether the cafe or the ftatute (hall be 
fet afide. 

Rule difchargedi 


li 4 
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JuMt, Bowsfield V. Tower. 

Same v. Thornton and Cornelius, Bail of 

Tower. 


IfaPlaintifTae- QHEPHERD Sent, had in Ei^er term lafl; obtained 

cepts from ti-e i ./■ /* /-j t j- • a t t. m 

principal Defend- ^ ”ir proceedings agamit the bad 

ant a cognovit in this caufe> upon the ground that the Plaintiff had 

hinTti^e^fo/^'a *- *^ccepted a cognovit from the principal for paying the 

ment by inftal- debt by inftalments, and that he had thus given time tO 

inents, he thereby principal, and had thereby difcharged the bail. 
difchargeB the bail, 

unlefs they are 

parties to the ar- The rule having been enlarged until this term, Bejt 
rangement. Vaugjban Scrjts. on a former day (hewed caufe 

againll it. They urged that as the bail were no parties 
to the agreement, there was nothing in it which hin^ 
dered them from rendering their principal at any mo¬ 
ment they pleafed. Hodgfon v. Nugent^ 5 T, R. 277., 
A cognovit was held to be no difcharge of the bail. 
Shahefpear v. Phillips ^ 8 Eojl^ 433., was a (till (tronger 
cafe; for there an a£t for difcharging infolvent debtors 
paffed after the bail were fixed, and the principal was 
difcharged under it, when only five of the inllalments 
were due, yet the bail were (till held liable for, the 
whole condemnation money. A cognovit is only a con- 
fefiion of judgment with a (lay of execution; and it 
matters «ot to the bail how the judgment is obtained, 
whether by confefllon or otherwife: it is merely the 
fame as if the Plaintiff, having obtained an adverfe judg¬ 
ment, (hould give the principal a certain time to pay it 
in, which clearly would be no difcharge of the bail. 


Shepherd in fupport of the rule. If the bail had ren¬ 
dered the principal, under this agreement it would have 

been 
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been a breach of faith in the Plaintiff to have detained 
him, which in effedl: takes from the bail the power of 
Tendering him. Nor, inafmuch as the bail are not 
privy to the agreement, can they ever know whether 
the Defendant is entitled to his difcharge or not. The 
fame principle is allowed in this court as to the bail, 
which is ftated by Heath J. in the cafe of Hex v. Sheriff 
tf Surryy in the caufe of Brewer v. Ctarke^'ante i. I59.> 
as a difcharge to the (heriff; that the Plaintiff has created 
a new modification of the debt, and has eleAed a dif¬ 
ferent remedy againlt the principal. Even in the cafe 
of a bill of exchange, if the holder gives time to the 
acceptor, without giving notice to the drawer, he 
thereby difcharges the drawer. For aught that appeam 
in Shaiefpear v. Phillips, the bail may there have been 
parties to the cognovits or perhaps the objection might 
not have occurred to the counfel in that cafe, fince the 
only qu.eftion there difcuffed was, whether the bail were 
liable for all the feven inftalments, or for five or three of 
them only. In any cafe of guaranty, by bond or otherwife, 
if time is given to the principal the furety is difcharged. 


18X2. 



Towxb. 


Bff obferved, that in the cafe of the Sheriff of Surry, 
Chamhre J. had taken a diflin^Iion between the cafe of 

the fheriff and the cafe of bail. 

> 

The Court gave time to the parties to enquire con¬ 
cerning fome fimilar cafes, which, it was fuggefled, had 
recently been decided in the Court of King’s Bench. 

Heath J. now reported, that the Judges of the Court 
of King’s Bench declared that the pradlice there was 
now fettled to be, that the bail were difcharged by fuch 
a cognovit. 

Mansfield C. J. If the Defendant had been furreh- 
dered after fuch a cognovit, the Court would difcharge 

him. 



V 


•Sfip 



'Town. 
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, •*' 1 

&im* Tk« purpofe of all thefe pioceedbgs is to fecuie 

the PlaiotiC But the Plaintiff has agreed to take the 
money in a difierent wajr, and therefore the bail are 
difcharged. 


Heath J. It would be very extraordinary that if the 
Plaintiff parted with the power of taking the Defendant 
until default made in, payment of the in{lalments> 
the power of taking him iliould dill fubfift in the bail: 
that power is entirely derived from, and dependent upon 
the power of the Plaintiff to take him. 


Chambre J. If the bail were to furrender the prin¬ 
cipal, they would be difcharged in a circuitous way, for 
no doubt the Court would hold the principal entitled to 
his difcharge. It does not appear that in the cafe- of 
Hedgjbn v. Nugint the cegnevit was for payment by in- 
ftalments: witliout time given, it is not a difcharge. 

'Gibbs J. I was of counfel in the caufe in the Court 
pf King's Bench in which it lately was ruled, that by 
giving a cognovit payable by inffalmcnts, tlie bail w'cre 
difcharged, by analogy to the cafes where a creditor, by 
giving time to the principal, difeharges the furety. The 
bail cannot render the principal, if the Plaintiff gives 
the Defendant time for payment by indalments, until 
the time when failure is made in payment of an inftal- 
ment. The bail, therefore, are put in a different htun- 
tion ftom that in which they, placed themfelves when 
they entered into their recognizance. 

Rule abfolute for fetting afide the pro¬ 
ceedings, and entering an exoneretur 
on the bailpiece,' the bail undertak¬ 
ing to bring no action, (a) 

(a) See Thomas ▼. Young and Jog^, bail of Graham^ £. 7*. 
sSia. 15 6x7. 
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Doe, on the Demife of Hill, v , Lee. 


Jtaui, 


Q^LATXON Serjt. moved to fet aCde a verdi£t which 
had been obtained by the Plaintiff in an a£iion for 
mefne profits under the following circumftances: the 
Defendant in an ejedlment had fuffcred judgment by 
default, after which the Plsuntiff had accepted rent for 
the time paft under an agreement to wave the colls of 
the ejedment, but he neverthelefs brought an a£lion 
for mefne profits to recover thofe colls, to which the 
Defendant pleaded the general ilTue; and upon the 
trial the Defendant offered evidence of the above men- 
'tioned agreement, which was rejc£led, and, as the Court 
now held, rightly reje£led on that iffiie; for the defence 
was, in fubllance, that a part of the damages had been 
accepted in fatisfa^lion for the whole: whereas the plea 
was, that no trefpafs had been committed; and they 
Tcfufcd the rule. 


In trelpaft for * 
mefne profits, upon 
a plea of the ge¬ 
neral iiTue, evi- 
dence is not ad- 
miflible that the 
Plaintiff had ac¬ 
cepted the rent of 
the premiles for 
the time in diL 
putc, and had 
aprrecd to wave 
the cofis of the 
eje^ment. 


Orgill V , Kemshead. 


Jttne a. 


Jl^j^ARSHALL Serjt. had obtained a rule niji for The pleas of 

leave to plead feveral matters to an aflion of cove- j ^ ^ 

‘ and tender are in- 

nant for non-payment of rent. The pleas fuggefted confiftent, and 
were, i ft. Non ejl faBum, 2dly, No rent in arrear. cannot be pleaded 
3 Jly, To the firft and fecond counts, that the Defendant *°S®^*^**^* 
had, before the rent became due, alfigned the premifes 
to Jojbua Rojinfon, who had tendered the rent. 4thly, 

To the third and fourtli counts, that the Defendant, be¬ 
fore the rent became due, afligned to Jojbua Robinfon^ 

who 
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who afligned to J. S, who tendered the rent *, and Jfthlyy 
a tender of all the rent by the Defendant. 

Lens Serjt. now (hewed caufe againft this rule, and 
cited the cafes of Fox v. Chandler^ 2 W, BL 905 .j and 
Jenkins v. Edwards, 5 Term Rep, 97. 


Marptall, contrh, in fupport of the rule, contended 
that it was the continual pradtice to plead non eji faStum 
with repugnant pleas. Two different full defences can 
hardly be pleaded which are not repugnant. 


Mansfield C.J. The pleas are clearly repugnant: 
if the Defendant afligned a leafe, it muft have exifted; 
and if the Defendant tendered rent, it was not rent 
which had never become due. 

The Court made the rule abfolute to 
plead the other pleas, ftriking out 
the non efi faElum, 



June %• 


Cowley v» Bussell. 


The grantor of an 
annuity who is 
difeharged out of 
cuftody under the 
iiifolvent adt 
51G. 3. e. 
is difeharged both 
as to his perfon 
and property from 
all future pay¬ 
ments of the un* 
nuity: but the 
adi is no difeharge 
of his fureties. or 
of fpecilic fecu- 
fities. 


’^HE Defendant, who had been difeharged under the 
Infolvent Adi 51 Geo, 3. c. 125., had been arrefted 
fmee his difeharge for the arrears of an annuity which 
had become due fince the ift of May i8ti, and Onfiow 
Serjt. had obtained a rule to difeharge him out of cuf- 
tody under the 29th fediion of the above adl, which 
enadls, ** That no perfon entitled to the benefit of that 
adii (hall at any time thereafter be imprifoned by reafon 
of any judgment or decree obtained for payment of 
money only, or for any debt, bond, damages, contempts 
for non-payment of money, cofts, fum or fums of 
f money 
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money contrad^ed^ incurred, occafioned, owing, or 
growing due before the firft day of May one thoufand 
eight hundred and eleven,and gives power to the 
Court, a Judge, or two juftices of the peace, to dif- 
charge with cofts, upon entering a common appearance; 
and by the x6th fed^ion of the fame adt, it is provided, 

** That all and every creditor and creditors of any 
debtor who fliall be difcharged by virtue of that adl, for 
any fum or fums of money payable by way of anftuity 
or otherwife at any future time or times by virtue of 
any bond, covenants, or other fecuritics of any nature 
whatever, may be and lhall be entitled to be admitted 
creditor or creditors, and fliall be entitled to receive a 
dividend or dividends of the eftate of fuch debtor, in 
fuch manner, and upon fuch terms and condidohs as 
fuch creditor or creditors would have been entitled unto 
by the laws now in force, if fuch debtor had become 
bankrupt, and without pr^dice in future to thiir re- 
fpedfive fecuritics, otherwife than as the fame would 
have been afiedled by a proof made in refpedl: thereof 
by the 'creditor under a cominillion of bankrupt and a 
certificate obtained by the bankrupt under fuch com- 
miflion.” By the 49 Geo* 3. c. 121, fee, 17. ” it fliall be 
competent to any annuity creditor of any perfon againft 
whom a commiflion of bankrupt fliall iflue after the 
palling of that a£b, whether the fame (hall be fecured 
by bond or covenant, or bond and covenant, or by 
whatever aflurance or aifurances the fame lhall be fe¬ 
cured, and whether there lhall or fliall not be, or have 
been, any arrears of fuch annuity at or before the dme 
of the bankruptcy, to prove under fuch commiflion as a 
creditor for the value of fuch annuity, which value the 
commifEoners fliall have power, and are thereby re¬ 
quired. to afeertain, and the certificate of every bankrupt 
under whofe commiflion fuch proof fliaU be or might 
have been made, lhall be a difchaige of fuch bankrupt 

againft 


4<5f 


1812. 

CowLir 


Bussau. 
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againR all demands whatever in refpeA of fuch an* 
nuity, and the arrears and future payments thereof, in 
the fame manner as fuch certificate would dtfcharge 
, the bankrupt with refpedl to any other debt, proved, ©r 
which might have been proved, under the commiflion/’ 


Vnughan Serjt. in (hewing caufe againll the rule, did 
not contend for any right to hold the Defendant in exe- 
cution for any arrears due before ift May i8ii, but 
Hated the queilion to be, whether the Plaintiff’s remedy 
for the arrears which had fince accrued, was gone ? Be¬ 
fore the 49 G. 3. an annuity debtor could not ufe his 
certificate as a bar to an annuity fecured by bond, unlefs 
there were arrears of the annuity, in which cafe he might 
value the bond : nor could he, in thecafe of an annuity 
fecured by covenant, bar any more than the arrears 
which had become due, and not thofe afterwards to 
acenj^ : but by the above afl: of the 49 G. 3. the arrears 
of an annuity are put uptni the fame footing as any 
other debt; and the arrears are fo far eztinguilhed, as 
that the Defendant might be difeharged out of cuftody } 
but by the words of the 16th fe£lion of the infolvent a^k 
of the 51 G. 3., that all annuity creditors of any 
debtor who (hall be difeharged by that a£l: (hall be 
entitled to be admitted creditors without prejudice to 
their refpeftive fecurities,” it feems that the fecuritics 
for the annuity were intended to have fome fubfequent 
operation, or otherwife thofe words would have been 
unneceflary; they are farther explained by the 29th fec- 
tiori which limits the operation of the a£t to fuf h debts 
as were growing due before the ill of May 1811, fince 
which time, the arrears for which the Defendant is now 
in cuftody, have become due. The queftion therefore 
is, whether the a<a does not leave to the Plaintiff the 
power of holding the Defendant in cuftody for a debt 
accrued fince the ift of May 2811. 

3 


- Mansfield 
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Mansfield C. J. The words << without prejudice 
to their refpeftive fecurities” are very obfcure, but they 
may mean that if a man has any fpecific fecurity on land, 
U Ihould not be taken from him, or if he has fureties, 
that they Ihould not be difeharged; that only the perfon 
and property of the debtor are to be difeharged in this 
cafe, in like manner as the perfon and property of the 
debtor only are difeharged under a eommifllon of bai|k> 
ruptcy. I can put no other fenfc on the claufe than^hat 
the Defendant is to be difeharged. 



iSis. 

CoWLBF 


V. 

Brasflu* 


' Chambrb j. I think upon the whole, the intention 
of the ftatuto is to extinguifti the debt as to the principal" 
creditor, although that intention is moft imperfe£lly ex- 
prefted, and it is not at all happily elucidated by the refe¬ 
rence to the numerous bankrupt laws. There is no pro- 
vifion made by this act for afeertaining the value of the 
annuities, as there is in the bankruptcy ftatutes ; ^d I 
cannot venture to fay that the commillioners are to take 
on them at their own rilk, to fet a value on the annuities; 
nor could they adopt the calculations to be made ex parte 
by any eminent calculator, without rendering themfelves 
fubje^k to inceftant litigation. 

Gibbs J. Before the a£t «of the 49 G. 3. if any 
annuity was fecured by .bond, and the bond was forfeited* 
it might be proved under the eommifllon, and the an¬ 
nuity became extin£l: but if it were fecured by cove-* 
nant, or bond and covenant, though the bond, if forfeited, 
were proved under the eommifllon, ftill the creditor 
might proceed on the covenant after the bankrupt had 
obtained his certifleate: this remedy upon the covenant 
was taken away by the ftat. 49 G. 3., and it is that to 
which the prefent act alludes. 


At 
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As this was a new csfs» sin 4 no asprefs notice of the 
Defendant’s former difcharge under ^ infolvent a£% had 
been ferred on the Plaintiff, the Court made the 

Rule abfolute without coAs. 


June 3« 

In aa aAlon 
aga^ tke accep¬ 
tor of a bill* ac¬ 
cepted for the 
acconunodation 
of the drawer* the 
drawer is not a 
competent witneft 
to prove diat the 
holder came to the 
bill on ufurious 
confideration: be- 
caufo he does not 
fiand indifferently 
liable to the holder 
and the acceptor: 
£or the holder can 
recover againft 
him only the con¬ 
tents of the bill; 
the acceptor is 
entitled to recover 
againft him both 
amount of the 
bill* and alfo all 
damages he may 
have (iifiaised* in¬ 
cluding the cofts 
of the aiftioH 
againit iutnfelA 


Jones v, Brooke. 

was an action upon a bill of exchange drawn 
on the ill of July 1807, by J. R. Learning upon the 
Defendant at three months after date, for 25/. 1 2s» pay¬ 
able to the drawer’s own order, accepted by the Defend¬ 
ant, and by the drawer indorfed to the Plaintiff. Upon 
the trial of this caufe at the fittings in Middlefact after 
Et^er term, 1808, before MansJUld C. J., the defence 
was, that the Defendant had accepted the bill for die 
accommodation of the drawer, who had difeounted it 
with a perfon named Reeves^ taking^ the amount in 
goods, which were much over-charged in price $ that 
Reeves had held the bill until long after it become due, 
fince which time he had demanded payment of it, and 
had fubfequently indorfed it over to the Plaintiff. To 
prove the ufurious interell, the Defendant called the wife 
of the drawer. Shepherd Serjt. for the Plaintiff, objected 
that the witnefs was called to get rid of the drawer’s own 
refponfibility to the acceptor, who having received from 
him no confideration for his acceptance, wq^ld, if he 
paid the bill, have an adion againft Learning for the 
amount, as money paid to his ufe; and tlierefore, unlefs 
the Defendant Ihould previoufly relcafe him, the witnefs 
was incompetent. Man^eld C. J. relu£lantly received 
the evidence. Shepherd in this term obtained, upon the 

ground 









JltoiMiMr 

’j|rjjPiKiiw 


$f/f ittd iWiSfijlik Ia 4» Um 9am» ikmA obib 
i^^aiaft ^ rale. Hitt «afe is ^ecUM by the svthority 
of X^ H Si r t y- ig> ftira ttittfai ^ 

Sttit MlongfC fcmils that a peifiMi cannot be callA to 
inyaU^aie an inftniraent to which has let his aaii|e. 
8 econdly»the waf admilEbleibecaiire the drawer 

ftands indif&rent to the event of the foit: |pc if the 
I^Mibiidant fttcceedi^ dbe drawer is liable to an afifioaiby 
the holdcvi finee she TerdiA obtained upon lus own 
eridencn in this adfcian cannot protefl htjo in if 


the Plaintiff filiooeedf« then the drawer is fiahle to an 
ai^n by thilAaeOSptor, who without cOjofideratson ac< 
cepted die bm for the drsyseifabenefit. In the aft ton 
by tlw holddr agaiaft thevi^i^> h wottid only he 
neccftry to pccvt that he^j||^e biU, dot it wds pie- 
ibnted for payment^ and Was not paid. St would be 
unnecnffiry lofnceve nodce o)l the difoonour, hecaikfe^it 


is admitted that it was an accomittodation*bili; and the 

V * 

prefent Defondatit Would be a competent witnefs to 
prove that he heM no adets. Stifles Okims^ 

The hiSidves that operated on. the mind of the ateejjMkr 


not to pay the bill» eotold not be admifflUe in evidence 
in the cafo.* The wittieiii could dot then tie heard^to 


dii(pic|rocut of' his owt|f.asouth the M^giSAf df the ohM 
fidend^t lM|^lds«ad«jMfioanoWgivanihi^^ 
tocoiynodafiof^imij might then be nfod>if|fhift>hhnW» 
4M|ai^ with Ihe naceOity ef awiice ofehMUhoh^^ 

tSlpf idfo refome4to<MhM» 
48 ^*iKtai«r vil IVQMMiWt )|bi. K 
i AroMfor v. Mik0h 

jNehtik^ aa4, S.C. 

l *77* circamlfonce of die rdeafo in the 

IV. t ' iafo 
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BK(X>K£. 


cale made no difference. Bmiltrx. Tattkat’d, 5 r. R . 578. 
was decided, tliejr faid, upon its own particular circiim- 
lUnces, and was dlltinguiflvable from tins. It was held 
in Birt v. Ko^jawt that the additional obligation on the 
witnefs to pay the coil of the adlion againft the acceptor, 
did not deftroy the equilibrium of intereft in the event. 


Shepherd and Vaughan Serjts., in fupport of tlie rule, 
did not attempt to combat the doftrinc laid down in 
Jordaine v. LnJJjbroohe ; but contended that the witnefs 
here did not fband in a ftate of indifference. He had, 
they faid, an immediate and dirc£l intereft to defeat the 
adlion againft (he acceptor, to whom he would be liable, 
not only for the amount of the bill, but for the cofts of 
tlie prefent afftion; for which the acceptor might reco¬ 
ver in a fpecial count \ whereas it was hazardous and 
uncertain whether the holder, if he failed againft the 
acceptor, might ever fucceed in the adion .againft the 
drawer. This obje£lion has not been overruled, but it 
has never before been taken, either in Ildcrton v, Atkinfofiy 
or any of the other cafes of that class. Shepheru 
mentioned a j\lS. cafe of Carfer v. HeppeJ, in which 
he was eng.agcd with IV'Ir. livarcroft, and wliich was 
one of the lirlt caufes wherein Lord Ktnyon C. J. received 
the drawer of a bill as a wiincf> in an aclion on the bill; 
two objections were made, tlic firft, as in Walton v. 
Shelly^ 1 T. R. 296, that the w'itnefs was not competent 
to impeach the inftruiucnt to which he had fet his name : 
tlie fecoiid, tliat he wms an intereftjd w'itnefs. A new 
trial was granted, and on the fcconil trial a rcleafe wms 
given, and he had ever thought, that that was the right 
practice. The draw’cr does not Hand indilTcrent in this 
cafe, for another re.ifon, that lie could never fet up the 
ufury committed by the firft indorfee as a defence againft 
the acceptor i his only poflible an fwer would be, pay¬ 
ment : but if the action is brought againft the drawer 
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by the holder, the drawer may avail himfelf of the ufury. 
This differs the cafe from that of principal and furety. 
X.MansJield C. J. obfervcd that in Birt and Kerjhaw it was 
held that the acceptor might recover his coils as well as 
the contents of the bill, and that was the only cafe in 
which that diftin£tion had been noticed.] The cafe of 
Buchland v. Tankard was in point with the prefent cafe, 
where it was held by Lord Kenyon, that the witnefs was 
properly rejefted, bccaufe his fituation would be bettered 
by the event of the verdiil, inafnmch as, if the Plaintiff 
ihould fucceed, the witnefs would be put to much greater 
difficulties to get back his money', than if the Plaintiff 
ihould be foiled through his teftimony; and that reafoning 
is very applicable to the prefent cafe. Dingwall v. 
Dunjler, I Doug* 247. The acceptor may be fued at 
any time, unlefs he has been exprefsly difcharged. 
IVhitUnbury v. Jachfon cited in IValton v. Shelley, i T, R* 
298, is alfo in point, where a witnefs who had indorfed an 
accommodation-note of the Defendant’s teftator to the 
Plaintiffs, being called to prove that he had fatisfied the 
note to the Plaintiffs, was rcjetled by Bidler J. becaufe 
he was the indorfer. The witnefs is ftrongly intereffcd 
in giving the teftimony for which he is called. 

Bejl replied that Dingwall v. Dttnjler was mainly 
decided on the fame ground as IValton v. Shelley, which 
had fince been overruled by Jordaine v. Lajlihrooke, 

Cur. adv. will, 

Mansfield C. J. in this term delivered the judgment 
of the Court. This a£lion is brought againft Brooke as 
the acceptor of a bill of exchange; at the trial, the dc 
fence made, was, that this bill was given by the drawer 
to the indorfer on ufurious confideration, the latter 
having taken ufurious intereft on difeounting die bill; 
and that die bill was accepted for the accommodation of 

*^k2 the 
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Jones 

•V, 

Brooke. 
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the drawer. An objeAioa ts^n to the witnefsj 
who T^s the wife of the dra^r 5 end the objef^ion 
was overruled, on the ground “ thet it is now the 
pra&ice to receive perfons whofe name^ are on bills of 
ejcchangc, as witneiTes to impcatch fuch bills. And fo it 
is i but here the queilion is, inalrnuch as this was an 
a^ion againft the acceptor, whether fiie could be re¬ 
ceived as againft the acceptor; the drawer,' as it was con¬ 
tended, being intcrefted to defeat the a£tion: the doubt 
was this; the drawer has an intereft to prote£t the ac¬ 
ceptor ; for if the holder fuccecds againil the acceptor, 
the acceptor will have a right, againft the drawer, to 
make the drawer pay, not only the money, but alfo all 
damages he the acceptor may fuftain by being fued for 
it } for the drawer of an accommodaticn-bill is bound to 
indemnify the acceptor againft the confequences of an 
acceptance made for the accommodation of the drawer : 
we are therefore of opinion that the drawer cannot be a 
witnefs, and confequcnily the rule muft be made abfo- 
lute for entering a 

Verdict for the Plaintift'. 


June 3. 


Burgess v. Merrill. 


If one of two Jl^ANSFIELD C. J. This is an a£tion brought by 

bolder of Plaintiff againft the Defendant Merrill on a 

a bill accepted by bill of exchange. The declaration ftates, that one 

both partners may according to the cuftom of mercKants, made a 

^^ce^dby^e exchange, and dire£ied it to the Defend^jint, 

«idult only in the under the name of Meff. MemH and Le Btond^ and that 

names of b^h ; Defendant accepted tht bill, under the n^e of 

and if the De- . rr^. r t t 1 • • 

fcndant pleads'in Merrill and Le Blond. Thfe Defendant pleaded m abate- 

abatemeat that ment, that the promtfes, if made, were made by the 
the other partner 
ought alfo to lie 

fued, the Ilalnuff may reply his infancy, and H « AO departure* 

i - ‘ 


Pcfcxw 
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Defendant and R(J>ert Le Blend jointly, and -not by the 
Defendant folely; and that R» Le Blond is Hill alive. 
The Plaintiff replied that R. Le Blend was an infant; 
and the Defendant demurred to the replication, and the 
demurrer was argued. The fame caufc once came before 
us in another lhape, {a) and many cafss were cited on the 
do<^rine, (which I never could underltand,) that the 
contratis of infants were voidable only, and not void; 
and it was given in evidence that Le Blond had not 
avoided it. Tlie cafes are not intelligible, nor recon- 
cileable to common fenfe. It is faid in fome of the 
cafes, the infant may avoid the contradi by pleading; 
that is, he pleads it is not his contradf. Now how is 
that a contratl, which does not bind a man ? it is infe- 
parable from the idea of a contradl, that it fliould be 
binding. There is a famous cafe in 2 Str. 938. Holt w 
Ward ClarencletiXi wherein the confidcration of a promife 
of marriage was a promife to marry made by an infant. 
The diftinclion laid down is intelligible enough, that the 
infant may confirm contradls which 'are for his own 
benefit. But all that dodfrine does not apply here. If 
an infajit forms a partnerfliip with an adult, he holds 
himfclf forth to the world as not being an infant; he prac- 
tifes a fraud on the world; and it does not lie in the 
mouth, as the phrafe is, of an adult, who combines with 
him in pradlifing this fraud, to avoid his own contradt 
by faying his partner is an infant, and incompetent to 
make a contract. It is an extremely familiar dodtrine, 
fefultiiig upon all deeds and inftruments, that they 
operate to form a contradt according to their legal 
effedt; this, therefore, is a binding contradt as to the 
adult, though void as to the infant. And it is ex- 
tremely proper to fay, that the Plaintiff may lafcly 
overlook the privity of the infant, as to whom the coii- 
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(a) Sec GUIs \.MrrrUU antt^ vol 3. 307. 
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trad i$nugatory» and may de(ci:ibe it as a contrad made 
by the adult contrador only* No' cafes are -fottnd* 
decided by the Courts, upon coa£deration, on this point* 
But in a cafe in 3 Efp. 7^., Chandler v., Paris' and 
Danks, where the plea pleaded was the general ilTue by 
Paries, and infancy by Danis, the Plaintiff entered a 
noUe pro/equi as to Paries, and continued his adiod <as 
to Danis, Lord Kenyon C. J. faid the Plaintiff, (bould 
have difeontinued, and newly fued Paries, .and iion<-' 
fuited him. Lord Eltenborough C. J. has followed the 
fame dodrine, that the Plaintiff having declared on a 
joint contrad, could not convert it to a foie contrad by 
difcqntinuing againft one of the contradors, but that he 
ought to have declared on it as a foie contrad from the 
beginning. We are of opinion, therefore, that the 
demurrer mufl be overruled, and that judgment muff 
be for the Plaintiff, and that the adion is well brought 
againd the adult only. 

Judgment for the Plaintiff. 


June 3* 


3loxam Sht. V, Brown, 


Upon fuggeftlon 
that a rule for a 
fpecial jury has 
been obtained for 
the purpofe of 
delay, the Court 
would not dif* 
charge the rule, 
but diredled the 
caufe to be tried 
by a fpecial jury 
within the term. 

It is diferetion* 
ary in the Court 
to grant or to con* 
tinue a rule for a 
ijpecial jury. 


^HEPHERD Serjt. had on a former day obtained on 
behalf of the Plaintiff a rule nifi for fetting afide a 
rule which the Defendant had obtained for a fpecial 
jury, upon a fuggeftion that the fpecial jury was moved 
for only for the purpofe of delay; the caufe, which was 
an adion upon a bill of exchange, f^ood in due courfe 
to be tried within the term^ if not prevented by the 
Ipectaljury. 

Serjt. ihewed caufe againfl the rule. He con- 
tended^ firftj that words of the ftatute 3 Q, X, c. 25. 

/• »s-. 
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/• tS»t wllich ard, ^hat ** the Courts are refpoClively aH- 
thorized -ilnd tisquiredy upon motion of any plaintifflor 
plalntiiFs^ to Order and appoint a jury to be ftruck,” &c. 
■were imperative on the Courts to grant a fpecial jury 
whenever it wras moved for, leaving them no difcretion. 





Mansfield C. J. The Courts are to ifliie all writs: 
it is their duty: but if their procefs is abufed, they can 
interfere to fet it aiide, or reftify the abufe. 

Gibbs J. It would be quite ufelefs to move the Court, 
for a fpecial jury if it were a matter of right: it is re¬ 
quired by the llatute to be done upon motion j if the 
Court may not deny it, it would be unnecedary to aik 
their leave. 

Btj} then contended on the merits, that as the De¬ 
fendant had fworn lad, and had fworn he believed 
was a dt cafe to be tried by a fpecial jury, he was en¬ 
titled to maintain his rule, and no particular circum- 
ftances appeared to require that the Defendant fliould 
give judgment of the term, (which the Flaintid prayed 
for,) in this cafe, more than in any other. 

Shepherd, in fupport of his rule, infided that the De¬ 
fendant ought to have dated in his affidavit, circum- 
danccs from which the Court might judge w’hether 
this were a dt cafe for the exercife of their difcretion in 
granting a fpecial jury, which he had not done. It 
appeared by the Plaintiff's affidavit, that the Defendant 
had admitted his liability to pay the bill, but that it 
was not convenient to him at that time. He therefore 
prayed for judgment of the term, if thb fpecial jury 
fhodld dand., 

• 

Mansfield C. J. declared that if a fpecial jury could 
be druck^ he would try the caufe within the term. He 

K k 4 added 
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added diat thefe motions to difcharge rules for fpeciai 
juries had been very rare, until of late, and only one or 
two had now occurred, fihce the abufe of fpecial juries 
had been fo prevalent. 


Gibbs J. I never remember in the Court of King’s 
Bench a rule of this fort difeharged, where it had been 
regularly obtained. The courfe which I remember in 
cafes where fpecial juries have been moved for in trifling 
caufes, or where there has been very little to prove, 
has been to diredl: that it ihall be tried by a fpecial jury 
in term time. 

Rule difeharged. 


Jtate 3. Gwinness and Others v. Brown and Others. 


If a Flaintifi; 
having fued out a 
jierifaciasy the 
Defendant pays 
the Plaintiff’s at« 
tomey the debt 
and cofU» without 
the writ being 
delivered to the 
iheriff, it is no 
contempt of the 
Court to attach 
the fame money 
in the hands of 
the Plaintiff’s at¬ 
torney, for a debt 
due. from the 
Plaintiff to the 
Defendant. 

But whe¬ 
ther the debt is 
fitch, whereon an 
attachment can be 
liipported. 


^HE Plaintiffs in this cafe had obtained judgment for 
rill/. 8s, and fued out a writ of faciasy direded 

to the fheriff of Bri/Iol, and fent the writ to Sherrardy an 
attorney at that place, with'authority to receive that fum. 
By agreement between Sherrard and Carey, the Defend¬ 
ants’ attorney at Brijlol, the fieri facias was not fent to 
the (herlff’s office, but Carey called on Sherrard and paid 
him the debt and cofts. A few minutes after the money 
had been paid, an oflicer of the fheriff of Brifiol ferved 
Sherrard with a foreign attachment out of the Tohee 
Court of Brifiol at the fuit of the Defendants, againft 
the Plaintiffs in this caufe, who refided in Ireland, for 
300/., which fum was fworn' to be due from the Plain- 
riflFs to the Defendants, and which it appeared could 
not, for fome caufe or other, be fet off in the a^ion 
brought by the Plaintiffs againft the Defendants; in 
confequence of which the .Defendants had at the trial 

offered 
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offered to the Plaintiffs to refer the caufe, sxrluch they 
refufed. The attachment did not appear to have been 
fued out by the ^Oefendant’s attorney, but to 

have been iffued by a perfon named Hartley; but it 
appeared that Carey had confulted counfel with re- 
fpeiSt to the attachment, and had been advifed that it 
would lie. 


18X2» 

Gwinnsss- 


V, 

Ebown, ' 


Vaughan Serjt. had, in the laff term, obtained a rule 
ntfi for an attachment againil the Defendants and Carey^ 
their attorney, upon the ground that the foreign attach¬ 
ment iflued under the above circumllances conftituted 
a contempt of the procefs of this court. 

Lens and Pell Scrjts. ilicwed caufe againft this rule: 
they contended that no contempt had been committed \ 
the money would have been capable of being attached 
in the hands of the Plaintiffs* attorney, if the fieri facias 
had been delivered to the (hcriff, and the (heriff^ had 
paid over the money to him \ and it was equally com¬ 
petent to attach it in the hands of the Plaintiffs’ attor¬ 
ney, although he received it dircdly from the Defend¬ 
ants* attorney} and the Plaintiffs* (ituation was not worfe 
now than if that had been done. No trick had been 
pra^ifed, but there was a mutual convenience in pay¬ 
ing the money without executing the fieri facias. 


Vaughan, in Ibpport of his rule, cited i Lain, 264,pl. ^53. 
that it was a contempt to attach money in the hands of 
the flieriff which he has levied in execution. So, mo¬ 
ney ordered to be paid under an award, is not the fub- 
je£t of an attachment. Coppell v. Smith, iS. 3121 
Grant v. Hatoding, ibid,, determined the fame point, 
where money was awarded to be paid under an order 
pf nifi prius. 


The 
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The Court defired to abftain from giving any opi¬ 
nion upon this part of the cafe, whether the money in 
the hands of the Plaintiffs* attorney were properly the 
fubjeci of a foreign attachment or not, ds the queftion 
might probably come before them in another fliape; 
but they threw out a doubt whether payment to the 
Plaintiffs* attorney were not fimilar to payment to a 
fervant, which is payment to the principal. They ob- 
ferved, however, that in the city of London the form of 
the plea to a foreign attachment is not nil debefy but 
nil habet. As to the rule, they faw no trick in the 
conclu£f of the Defendant, though it would have been 
more candid if Caf-ey had told the Plaintiff that he, 
had it in contemplation to iffue an attachment. But 
they did not difeover how the Plaintiff could make this 
to amount to a contempt. 

Rule difeharged, but without Cpfls. 


Smith V. Bickmore. 

4 


A perfon w'ho 
depofits in the 
hands of a fiake- 
holder a fum as a 
wager on the 
event of a boxing" 
match berU'een 
himfelf and anc^ 
ther, may» after 
committing a 
breach of the 
peace by fighting, 
recover back his 
depofit from the 
ilakeholder, hav« 
ing demanded it 
before it was paid 
4 >ver. 


was an a£lion of ajfumpfu for money had and 
received, brought to recover back a fum of 25 
guineas, which had been depofited by the Plaintiff in 
the hands of the Defendant, as flakeholder, upon a 
wager on the event of a boxing match between the 
PlaintidF and a perfon named King. Upon the trial of 
the caufe before Macdbnald C. B. at the Chelmsford 
fummer aflizes 1811, the evidence was, that the battle 
took place, but that ,the PlaintiflF became tired of fight* 
ing, and ran out olF the ring, after they had fought 
feven rounds. King waited five minutes for him to 
return, and upon his not appearing within that ^Ime« 
King was putting on his cloaths, when it was fuggefted 

4 .on 
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on behalf of the Plaintifiic,that he fliould have another 
round or two. The perfons prefent declared that King 
was already the winner, but King faid the Plaintiff 
ihould have a little more, if he liked it $ and they fet to 
again y and while they were thus engaged, a conftable 
came and feparated the combatants. It was in evidence, 
that half a minute or a minute was the ufual time for 
boxers to wait between the rounds, and that if a fighter 
did not return to the ring within a certain time, he 
was confidered as having loft the battle. Half a minute 
or a minute was mentioned by fome of the witneffes as 
the period to wait; others faid five minutes: bet it 
was in evidence tliat the time was ufually a matter of 
fpecial contrafl, and none fuch was proved here. After 
the battle, the Plaintiff demanded his 25 guineas of the 
Defendant, who declined to give it him. The Chief Baron 
left it to the jury to fay, whether the battle was ended by 
the Plaintiff’s going out of the ring; for that if it was, 
the Defendant was entitled to a verdi^l; but that if the 
battle was not ended by that event, the wager was not 
decided, for the parties had not done fighting when the 
conflable came} and in that, cafe the Plaintiff was en¬ 
titled to recover. The jury found the fa^ that the 
fight was terminated by the Plaintiff’s quitting the ring; 
whereupon the Chief Baron dire£led a nonfuit, being of 
opinion that the renewal of the battle was only honorary, 
and not a renewal of the wager. 


i8z2 . 

Shitb ' 


Bickaiorb. 


il^Serjt. in Michaelmas term 1811 obtained a rule 
ntft for a .new trial, upon the gyound, that even if the 
^ battle Wits over when the Plaintiff quitted the ring, yet 
that the ebntradk had been again opened by the mutual 
confent to return to the Combat, and that the wager 
had not been decided at the moment when the conflable 
appeared and interrupted the parties. He cited Cotton 
V. Thurlaudf 5 Term Rep*. 405. Hovjfon v. Hancock^ 

8 Term 
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8 T$rm Rep, 575.^ and Aubfrt ante 3* 277.* 

to*&ew that before the determinafioi^/of an 
wager^ it is competent for either pa|t^ to remind it» 
and recover back his depofit. ,, 

V 

In Mqfier term 18x25 firft heard in iiipport 

of his rule: he contended that by con&oting to aenew 
die condiat) the parties neceflTanly contented to renew 
the wager, which was the only obje£^ the Plaintiff had 
in view: if King had not meant that, the contrary 
ihould have been exprefsly ftipulated* The wager, 
therefore, was ftill undecided, and the depolit might 
be recovered back. There was a marked diftin£tion be- 
twvcn the cafe of an adiion againit a party to an illegal 
Vf'agvT, as in Lowry v. Bourdieuy 2 Doug, 462# and an 
aftion '!ga';n-.t the itakoholdcr. Here the money v.as 
dill in the hands of the dakcholder, and the M'ager 
being undecided, it might be Recovered back. At one 
time, however, it was held that money paid over for the 
moil illegal purpofe might be recovered back, even 
after it had been applied. Wilhinfon v, Rich^ in i Ld, 
Raytn, 89. £The Court obferved, that that cafe had 
been long* fince overruled. Chancre J, intimated that 
this breach of the peace was malum hi Je^ and tliat die 
diilindlion betwe^ pialum in fe and malum prohihipum 
was never taken in Cotton v. Thurland,] . That diftinc* 
tion has been much doubted, and juftly, for he cannot 
be a good moral man who will cominit an a£l which 
the laws of his country proInbit even for reafons of 
policy. In La^Jfade w. WhitOy 7 T, R, 535>, the Court 
faid, it was more confonant to the principles of found 
policy and juftice, dhat wherever money has been paid 
upon an illegal confideration, it may be recovered back 
again by the party who has improperly pmd it, than, by 
denying the remedy, to give cITcdl to the illegal cim- 
Tappendeti v« Randall^ 2 Bof, Iff PnlL 471«, was 

decided 




itta> 
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decided on the lame pr^ciple. Hvwfm Hancock only. 
deMirmincd that where the ftakeholder has, with cOnfent ^ 
of the loler, paid over die ftake to the winner, the lofer ^ 
cannot foe him for it. BiCNMmi 

9 


' ' Sh^herd Sv^t, contra^ obferved that the principle 
on which, in fome of the cafes cited, it had been held 
that the PlaintilF is entitled to recover, was, that having 
made an executory contra£l for an illegal purpofe, he 
had a right, before he had done any a6% in purfuance of 
that executory contra£t, to refcind it. But here all the 
illegality was committed, the breach of the peace was 
complete, and it did not make the Plaintiff’s right bet* 
ter, that he had to fue an innocent ftakeholder^ inftead 
of the participator in the offence againlt the peace. 

Cur. adv, wUu 

Mansfield C. J. now delivered the opinion of the 
Court. 

This is a motion for a new trial. On the evi¬ 
dence there was confiderable doubt whether the wager 
was won or not; and the Chief Baron left it to the 
jury, who were of opinion that the wager was not 
Won by the Plaintiff, becaufe he went out of the ring. 
This is an adiion of ajfumf^t for money had and re¬ 
ceived, to recover back from the ftakeholder a moiety 
of the money dcpofited. It is a very^iiniit queftion for 
a Judge and jury to try^ whether the battle is won or 
loft; but without deciding that, it feenis, by the cafe 
Jof Cotton V. Thurlandt that the Plaintiff had a right to 
tecerrer back his moiety. The law is got into>fad con- 
fufion by contradi£l;ory dccifions rsjTpefling illegal con- 
iradtk But this cafe feems made for the exprefs pur¬ 
pofe of confirming Cotton v. Thurland, In that cafe 
there was a doubt,about the event, exaflly as in this cafe, 
and the Court thought the money might be recovered 
• , jagainft 
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BfGKMOBX. 


agaiaft the ftakcholder. Now this is a cafe> not of an 
adiHon againft one of the parties to the wager, but 
againft a {lakeholder, therefore it is different from the 
cafes of actions againft underwriters to recover back 
premiums paid on illegal infurances. cannot dif- 
tinguifh this cafe from that of CotUn v. Tiurland, 
therefore there muft be a rule abfolute for a new 
trial, upon the ground that the Plaintiff is entitled' 
to recover back one moiety of the fum jointly depofited 
to be fought for. 

Rule ablolute. 


June 3. 


Freeland v. Walker. 


If a licence to 
trade be limited 
in duration to a 
certain day, and 
the veilel have not 
completed her 
voyage before the 
licence expires, it 
it incumbent on 
the Plaintiff to 
prove that fuch 
due diUgence has 
been uled by the 
mailer pf the 
veflel, that the 
adventure Is Hill 
protected within 
the fpirit of the 
licence. 

But if there has 
been no default in 
the condudl of the 
veffel, the licence, 
though expired. 
Hill proteifls the 
adventure till. Us 


was an a£lion upon a policy of infurance made 
the 14th of January 1810 upon a homeward voyage 
at and from the (hip’s loading port or ports in the 
Balticy to her port or ports of difchargc in the Untied 
Kingdom ; warranted to arrive fafe at Carlfcrona, The 
ihip left England under a licence to fail to Sweden or 
any port or ports in the Baltic and thence back to 
England with a cargo of the goods fpecliied; and it 
was declared that that licence, which was dated the ifl of 
July 1810, Ihould remain in force until the end of the 
firft week of Decttober then next. Upon the trial of 
the caufe at the fittings at Guildhall^ after Michaelmas 
term 1811, before Man^eld C. J., it appeared ^that the 
veflel, which had failed from England with an outward 
cargo, and difcharged it in Rujfta^ began to take in her 
homeward cargo ztLiebau in November; that (he ob¬ 
tained her clearance on the 29th of November^ and 
broke ground before the 4th of December^ on which 
completion. day 
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day the licence expired^ that by reafon of £haUo.^. i8i2* 
water, a confiderable part of h^r cargo was necefiarliy ^ fkeela^ 
unfltipp^ and cjuxied out over the bar in craft, and then •u, 
reihipped; and that this delayed the veff^l fourteen or Wat-ker. 
fifteen days, fo that flie did not finally get clear of the 
harbour until the 29th or 30th of December. The veffel 
arrived at Carlfcrmat but was too late by five <lays to 
join tlie convoy, and proceeding homewards without 
convoy was afterwards loft. At the trial it was ob- 
je£led, that the licence having expired, the homeward 
voyage became an illegal adventure. The jury, how¬ 
ever, found a verdi£l for. the Plaintiff, fubjeft to this 
queftion. 

Vaughan Seijt. had in Hilary term 1812, obtained a 
rule nift to fet afide the verdift, and have a new trial, 
or nonfuit, upon the authority of the cafe of Leevin v. 

Cormac, Ea/ler tQim 1810, C. P. A 4 ^ 3 * 

Shepherd and Bejl Serjts. in this term (hewed caufe 
againft the rule. They contended that the adventure 
was not vitiated by the circumftance that the licence 
had accidentally expired before the completion of the 
voyage, there being no bad faith or fraud, but a genuine • 
diligence in purfuit of the voyage, and it having been 
tlie effedt of delays incident to navigation, that the (hip 
had not failed for England in time to complete tlie voy¬ 
age before the expiration of the licence. Licences 
were now to be conftrued liberally,,';and for the ad¬ 
vancement of trade, as had been decided in many cafes: 
and where there was no fraud intended, (and it was not 
intimated that this was a cafe of fraud,) it was fuf- 
ficient that the voyage had commenced before the 
licence expired. An order of council had been made 
on the 18th of July 1810, for extcnduig the time of all 
Baltic licences which would otherwife have expired on 

the 
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i8x 2. the 29th of Sefiemtir i8io» and which wece then very, 
numerous, to y further period, viz. until the 14th of 
V, DecmbiTg but that order in no way affei^ed ih%prefent 

j Waucbu queftioxi, either in favour of the Plaintiff or of Uie De¬ 

fendant. If the Courts put on the licences<«the ftri£l 
interpretation, that after the expiration of the day 
therein ailigned as their limit, they become, wholly 
inoperative for one purpofe, they mull become fo for 
all others; and one neceffary confequence will be, that 
the veffels which happen to be kept out at Tea, after the 
day when the licence expires, will be the legitimate 
fubjefls of capture by any Brtttfh cruizers, as coniif- 
cated. Even if the cargo had been put on board in 
OBoher^ it might ealily havc^|iappcncd that from danger 
of enemy’s cruizers, or other circuni (lances, the Ihip 
could not fafely proceed, fo as to complete her voyage 
within the time limited by the licence. Tliey faid that 
the fame point had been lately decided in the Court of 
JT. in certain cafes of Thomson v. Sivan/ey and Hall 
V. Valentine^ before Lord Ellenhorough C. J. at the Sittings 
zitex Ei^er tetm 1811, which were not in print, and 
alfo in Sehrseder v. VauXi 15 Eajl 52. which was a much 
ilronger cafe than this, for there the veiTel had not 
attempted to fail until after the licence had expired. 

I 

Vaughatty in fupport of his rule, contended (irlt, that 
the warranty that the 1 ^ Ihould arrive at Carlfcronay had 
the efiefl of (hortening tne voyage infured, from a voyage 
A and from he/^^rt of loading in the Baltic to her 
port of difeharge, to a voyage at and from Carlfcrona 
to her port of difeharge, in which conllruflion, it was 
clear that the voyage had never begun, nor the ihip 
broken ground from Carlfcrona until long after the 
licence was expired, and fo the voyage homeward never 
having had any inception as a legal voyage, the policy 
could not attach on it $ 


I 


But 
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[But the Court were clear that the infurance was on 
^ whole voyage at and from the port ipf loading in the 
MalUci conditionally) indeed) that (he arrived at Carlf- 
•^trona, but that that condition being fulfilled) the under¬ 
writer was liable (taking the voyage to be legal,) for 
Rny lofs that might have happened before the (hip’s 
arrival at Carlfcrona as well as after.3 He argued, that 
the ord^r of council of i8th July 1810 extending the 
duration of the licences from 29th September 1810 to a 
later period, was an expofition by the authors of the 
licences, of the meaning of their own language, and 
proved, that if the time had not been enlarged, all the 
licences would have become void on the 29th September; 
wherefore this licence m^ alfo be taken abfolutely to 
have expired, and become void at the end of die firll 
week in December: and there were, no doubt, good 
political reafons for making the licences end thus 
abruptly on a particular, day, without regarding the 
accidents of wind and weather, which reafons the 
Courts were bound to refpefl. He referred to Muller 
V. Gernon, ante 3. 394. Leevin v. Cormac was a dill 
ftronger cafe. The licence expired on the ptli June^ and 
the velTel was captured on the 13th of June^ only four 
days after j yet the Court was of opinion, that the 
aflured muft bring himfelf within the terms of the 
licence, and that the underwriter was difeharged. 
It is not, however, incumbcllE on the Defendant to 
prove that the voyage was not l^onformable to the 
licence and illegal but fince. tl is become primd facie 
illegal by the expiration of the licence, it is at all 
events ncceifary for the Plaintiff to prove the circum- 
dances that render it otherwife, and to (hew that he has 
ufed that due mercantile diligence which may be 
an excufe for not conforming to the letter of the 
VoL. IV. LI licencej 


1812. 


Freeland 


V. 

Walker. 
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licence; and it is a queftion proper for the con- 
fideration of the jury, whether he has done that, which 
queftion in the prefent cafe, was nerer fubmitted 
to them. 

Shepherd obferved that it had never been objefted at 
the trial on behalf of the Defendants, that there had 
been any laehes in obtaining or loading the cargo: 
it was taken for granted, that up to the period of 
the taking in die cargo at Liehau, there had been no lofs 
of time. 

It appearing upon reference to the Judges’ notes, that 
this point had never been made at trial, nor the queftion 
fubmitted to the jury, the Court were of opinion that 
die cafe ought to be reconfidered. Mansfield C. J. re¬ 
probated the conduA of thofe who penned thefe 
licences, and made them to terminate at a given day, 
without the flighteft allufion to any contingency wherein 
the perils of the fea, the zO: of God; of the enemy, 
or accident, could prolong the voyage for a fingle hour; 
exprelling themfelves, in the terms of the licence, as if 
they Cook it for granted that the whole of the voyage was 
to take place within the days limited, yet fuppofing that 
the Court can look into all the circumftances of the 
voyage, to examine whether the matter of the veflel 

has exercifed due diligence. 

* *■ 

Gibbs J. obferved, in the courfe of the argument, there 
had been at leaft fifty cafes in the King’s Bench, where 
the Plaintiffs had recovered, although the licence had 
expired at the time of the lofs, and it never had 
been attempted to put the cafe upon the point of the 
licence being expired at the time of the capture. 



2 


The 
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The Court made the rule abfolute; the Defendant 
giving judgment a$ of this term, and agreeing to bring 
no writ of error or bill in equity. 

LeEVIN V CoRMAC. 


l8x2. 
Freeland 
^(Valkbr. 
1811. June 4. 


THIS was an aAion upon a 
policy.at and from London (o 
Gottenburgb and any port or 
ports of difobarge in the Baitie^ 
to return 5 per cent, if fails with 
convoy for Gottenburgb^ and ar¬ 
rives! and 5 per cent, more if 
file fails for her port of delivery 
and arrives. This fliip obtained 
a licence dated the 3rd of Fe¬ 
bruary x8o8! with the ufual pro- 
viib, that the Ihip Ihould be pro¬ 
ceeding direA to the port of 
difchai^e fpecified in her clear¬ 
ance! and exprelBng that the 
licence fliould remain in force 
four months. The ihip was in¬ 
tended to go to the Baltict but 
(he cleared out from London for 
Gottenburghi and her clearance 
exprefled no other port of dif- 
ebarge! (he failed from London 
on the Z3th and from the Do wns 
on the 26th of February^ for 
Mojlerland / in her paflage from 
thence to Gottenburgb (he was 
delayed 20 days by adverfe 
winds! but (he reached Gotten- 
burgbt where (he was detained 
fonie time by an embargo, 
which however was taken off 
at the requeft of the Britijh 
miniller at Stockholm, and (he 
left Gottenburgb again on the 
asd of May for Memel, a further 
port in her way to Conijburgb; 
in her courfe! (he was driven 
into Malmoe roads for 6ve days 
by ftrefs of weather; the four 
months fpecified in the licence 
expired on the 3rd of June 1808! 
and on the 13th of June (he was 
captured in Fillau roads. Upon 



the trial of this caufe, at the 
Sittings after Hilary term x8iO! 
before Mansfield C. J. at Guild- 
bally the fubfcrlption! lofsi and 
interefii being provedi the de¬ 
fence as to the lols! wasy that the 
voyage was not warranted by the 
licence! for two reafons; fir(^ be- 
caufe the (hip was not proc 
ing to the port of difeharge 
fpecified in her clearance! and 
therefore was not within the ex¬ 
ception in the orders in council 
of xiHiNovember 18071 which it 
was necelTary (he (hould comply 
with! notwithfiailding her li¬ 
cence : fecondly! that at the 
time of her capture! (he was 
engaged in an illegal adven¬ 
ture! the licence being expired. 
The PlaintilTs did not call the 
attention of his Lord(hip and the 
jury to the evidence of the .em¬ 
bargo at Gottenburgb, as furni(h- 
ing a fpecial exception to'the 
obligation to complete the voy¬ 
age whhin the time named in 
the licence! and the facfl! not ap¬ 
pearing mtiterial, did not find its 
place in his Lordlhip’s notes; but 
the PlaintilFs relied on the fadl! 
that the voyage was legally com¬ 
menced. And the Defendant! on 
the other hands did not advert to 
the exiftence of the embargo! or 
its infu(ficien:y as an exception! 
but relied on the faA that the 
licence was expired. ^ It was 
further urged by the Defendant, 
that the Plaintiff was not en¬ 
titled to recover any return of 
premium! becaufe the words 
** and arrivess” mean, if (he 
L 1 a arrives 


A voyage legal- 
iz(“d in iti com¬ 
mencement by a 
licence for four 
months wliich cr* 
pircs during the 
voyage, may be 
legally Jiiiiftied, if 
ipccial circum- 
^^^■"nccs, not in the 
iwer of the li-* 
cenfed perfon to 
control, clear of 
fraud and laches on 
his part, have pro- 
era Acd the voyage* 

But it is incum¬ 
bent on the alluicd 
to prove the fpecial 
circum (lances. 

It is not necef^ 
fary that the ulti¬ 
mate port of dii- 
chaigc of a licenfed 
(hip (hould be fpe- 
cified i.i her clear¬ 
ance from Grtat 
BAlain* 

Wiicther upon a 
flipulation to re¬ 
turn five per cent., 
if fills with convoy 
foi Gottenburgb^ and 
arrives, and five 
pf-r cent, nujrc, if 
*aik fi.r her port of 
ueiivciy, and ar¬ 
rives, a return of 
premium he due 
for her airival at 
► Gotteniurgh^ though 
Ihc nevt airivcs at 
her paruS dwlivciy, 
qjnt Co 
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X/EEVIK 

Cobmac. 


airlveB • at her ultimate deffi- 
nation, and completes the 
voyage; and moreover, that as 
ihe was (ailing out of time on 
an illegal voyage, the contraA 
could not be applied to fuch an 
illegal adventure, and no return 
of premium was recoverable. 
The Chief Juitice referred the 
points, fubje( 5 t to which the jury 
found a verdiA for the Plaintiff. 

LenSi Seijt. in this term ob¬ 
tained a rule n\/i to let afide the 
verdiA, and enter a nonfuit, 
againft which, 

Shepherdf Beji and Vaughan 
Seijts. now (hewed cau^e: they 
aflumed that after the cafe of 
Spitta V. Woodman, aMe a. 4x6. 
it would not be urged as an 
objedtion to the voyage, that the 
ultimate port of deftination was 
not fpecified in the clearance 
from London: the only quef- 
tion, therefore, was, whether the 
voyage was protedled by the 
licence. It would be flngular 
to lay, that, when a (hip fails 
legally by licence, if fairly pro¬ 
ceeding on her voyage, (he fails, 
by reafon of unexpedlcd circum- 
(lanccs, to complete it within 
the time fpecified by the licence, 
the voyage (hall therefore bfxome 
illegal. $ir W* Seott has held 
that under fuch circumQances a 
(hip is not liable to confifeation. 
He thought not only tliat it muft 
be fo decided at this day, but 
that formerly, when licences 
were argued to be JiriSiffimi 
Juris, it would fo have been held. 
Cafe of Goede Hoop, Edwards, 
'^Ihat was the cafe of a 
licence (ram Cbarente, Bour- 
deaux, or any port of France not 
blockaded, to any port of Great 
Britain, to continue in force 
for fix months from 15th No~ 
1% 


mensher x8o8: one month for 
that voyage would be almoftthe 
longeff poffible time that could 
be necefiary; for ulually a few 
days will fuffice. Sir W. Scott 
lays it down as a general rule, 
that where no fraud has been 
committed, where no fraud is 
meditated, as far as appears, and 
where the parties have been pre¬ 
vented from carrying the licence 
into literal executions by a power 
which they could not control, 
they (hall be entitled to the be¬ 
nefit of its protection, though 
the terms may not have been 
literally and (tridUy fulfilled. In 
that cafe the veflel failed in 
Augufi 1807 in ballaft, to Mar^ 
rennes, in France, (he was there 
chartered to Rochelle, failed on 
a 8th March 1809, arrived on 
ill April at Rochelle, completed 
her loading on X3th May, failed 
from Rochelle on the a 9 th of 
June, having being detained to 
that time by an embargo, and 
was taken on the fame day. So 
there the fhip did uot even begin 
her voyage till fix weeks after 
the licence had expired; yet it 
was held that (he 'was covered by 
the licence. The objedt of all 
theft' voyages to the Baltic, and 
to all thefe countries, which, as 
Sir W, Scott fays, are more or 
le(s belligerent, is to feek a port; 
to find perfons who are in fo 
mitigated a (late of reftraint, that 
they can venture to purchafe a 
Britijk cargo: this may be 
termed a voyige of difeovery to 
find a port. The time that fiich 
a voyage will occupy, muft there¬ 
fore neceflarily be uncertain. If 
this (hip, then, had been taken by 
a Britijh force, and brought in 
hither, (he would not have been 
condemned in the Court of Ad¬ 
miralty : this Court will decide 
the validity of the prefent con- 

tradl 
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tT»£t of infutance* on the fame 
criterion of legality and illegal¬ 
ity of tradcf vdiich governs the 
Court of Admiralty. The cafe 

of V# Sciiy 8 r. 

went on that ground, where a 
bill of exceptions was tendered 
to the direction of Buller J. in 
this court, and the Court of 
Eng*8 Bench laid, that as it was 
in numerous inllances in the 
Court of Admiralty held illegal, 
it would be a monllrous anomaly 
to hold the voyage legal in the 
Court of King’s Bench. In like 
manner, where that Court of Ad¬ 
miralty holds the voyage to be 
legal, this Court will alfo do the 
fame. Sir fV. Scott*j judgment 
Is founded on good fenfe. Cafe 
of Johan Pieter^ Edtwards^ 
354. decides the lame point. It 
is clear in the prefent cafe, that 
thefe were the lame goods, and the 
fame voyage meant to be protect¬ 
ed by the licence; no intentional 
delay was praCtifed: and though 
it does not appear on the Judge’s 
notes that the Ihip was delayed 
by the embargo, yet it appears 
that the Ihip M*as delayed by 
contrary winds for 20 days. At 
leail, Gnce the queftion of fraud 
or intended delay never went to 
the jury, and the objetSUon 
arifing on the mere words of the * 
licence is aafwered by tlie autho¬ 
rities cited, the confequence is, 
that if thefe circumftances of the 
embargo, and adverl'e wnid-s, are 
important, even taking it as in¬ 
cumbent (m the Plain tiif to (liew 
that then were caules which 
honeftly prevented his perform¬ 
ing the voyage within time of 
his licence, although it is rather 
incumbent on tl>u Defendant to 
Ihew the fraud and illegality, 
[|thit was denied by the Court,3 
there ought not to be a judg- 
loeat of oonfiiit^ but the Court 


will diredi a new trial, and per¬ 
mit the Plaintifi* to prove thele 
fai&St which are a fufficlent 
anfwer to a defence that came on 
him by furprize. At all events, 
the Ihip having failed legally, with 
licence and convoy; the Plaintiff 
is entitled to a return of premium 
pro tanto: this cafe is dillin- 
guilhable m that relpedt from 
the general cafe; for here the 
return is, ** if the Ihip fails 
with convoy to Gottenburgh% 
and arrives, ahd a further re¬ 
turn, if the ihip fails with convoy 
to her further port and arrives;” 
the PlaintiK is therefore entitled 
to a verdidt for the return of 
prenuum for arrival at Gotten^ 
burgh. 

Lens in fupport of the rule, 
infiAed, that after the time had 
expired, thePlaintifilwas without 
a licence, if the limit contained ia 
the licence was at all to be attend¬ 
ed to. If it had been a narrow li¬ 
mitation of time, Ibme allowance 
might have been reafonable, but 
here was an allowance of 4 months 
for a voyage v'hich might not 
loft 4 weeks. If the Plaintiffhad 
afked of the Privy Council S 
longer time, he probably would 
have had it; and as he had 
exceeded the time he himfelf 
had fixed, his condudl was il¬ 
legal. Why was any time fixed, 
if not to be obferved} Though 
he exceeded only by a fhort 
period after the 4 months, yet 
the fame principle would apply 
to a long period. In the cafe of 
the Goede lloopt Sir William 
Scott evidently labours much 
to get rid of the general efiedl of 
the reftridtion: but there were 
fperial circumftaucesof ileteuiion, 
accounting for every week of the 
time, which affords a clear de- 
monfiration, that the fhip could 
Li 3 aok 
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not othonmie have legally pro¬ 
ceeded. Thofe judgments are 
' bottomed on «^he ground thpt 
there wete unavoidable accidents 
which the party could i&t con- 
troul; it no where appearS» that 
in this cafe fuch circumlbtnces 
exifiedi or that it was not the 
choice of the maAer to fail fo 
late. The cafe ^f the Johan 
Pieter admitted of the fame in¬ 
terpretation ; and fo far were 
thefe cafes from ihewing that the 
law was altered* and that licences, 
were not now* as formerly* 
firiSi jurist they only (hewed 
that under the very (pecial fatAs 
of thofe cafes* an exet^ might 
be excufed* but by ifoi means 
eftablilhed the principle that 
mere abfence of fraud will 
fuffice to legalise the delay. 
On the 37th September 1809* 
the Ftivy Council had iiTued in- 
ftructionSt(flnce the date of one of 
t^^ judgments* and pending the 
other*) for extending the times 
fpecified in certain licences* from 
the 39th September to 3rd of 
O 3 obert on fpeclal circumfiances* 
and giving the veflel fafe paflport 
for^thofe 4 days: lb far then 
was the Privy Council from 
fuppofing that any circumilanccs 
could enlarge the time of a licence* 
that they diought a fpecial en¬ 
largement necelTary for a Ihort 
period* and thought that it w'as 
necelTary to ftate the particular 
grounds on which the enlarge¬ 
ment was required; evidently 
contemplatingf that the licence 
extended only to the day therein 
mentioned. The Court* there¬ 
fore* would only grant a new 
trial on terms of indulgence: 
if they permitted the FUintiffs to 
amend their cafe* it muft be on 
paymtBt of cofts. The Plaintiff 
was not entitled to a return of 
premiums for Stft, the wordst 


and arrives*** over-reached the 
whole fentence; and fecondly* it 
was begging the queftion* to lay 
that the voyage was legal i 
and the illegaUty would be re- 
trofpefllve* fo as to prevent the 
return* although the illegality did 
not commence till after the veflel 
had left fiottenburgb, 

Mansjield C. J. The merits 
of the cafe have never yet 
been examined into. The c^s 
‘ decided by Sir W. Scott de- 
^ len'e the greateft attention: 
for it is impoflible that the 
bufinefs of the country can 
go on* if the Court of Ad¬ 
miralty adopts one line of de- 
cifion* and the courts of com¬ 
mon l.\w another. Much may 
be faid on the neceflity of adher¬ 
ing firidUy to the terms of thofo 
licences; for it muft be fuppofed* 
that when his majefty annexes 
a condition to his licence* it 
means fomething; and if there 
are circumftances which will 
render the voyage legal beyond 
the time mentioned in the licence* 
they ought to be fpecified in fuch 
licence; and perftms who apply 
for fuch licences* ought to apply 
for the full time* within which 
a Ihip may with certainty be 
able to perform her voyage. Sir 
William Seott has decided ill 
, the two cafes cited* that under 
particular circumftances* (and* to 
be fure very particular circura- 
fiances they are*) a Ihip* failing 
after the expiration of the time 
fpecified by her licence*, is faved 
from confiftation and capture. 
He is a Judge of great repute 
and learning* and his opinioa 
is entitled to great autWity. 
It feems as if the Plaintiff had 
never read his licence when he 
came to trial* or did not un- 
derftand it; or had bo idea 

thet 
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that drcumfiances could extend 
the time thereby limited* for he 
was not ready to prove at 
the trial thoie circumftances 
which only could extend his 
licence: it would he very hard 
that the Defendant ihould there¬ 
fore be put to the cxpence of 
another trial* where theK was 
no mifiake of the Judge or jury: 
the fecond trial therefore muft be 
on payment of colls by the 
Plaintiff: 1 lay nothing ^ |he 
return of premium* becaule it 


depei^ds on the former queftion* 
whether > he point may ever arife; 
but <the words of this policy are 
ve^ dillerent froixl^the words of 
foine on,« which the Courts have 
decided* Let all the cireum- 
ftances proved on the former 
trial on which there was no dif- 
pute* the fubfcription of the 
policy* intereft* ahd capture* and 
a copy of the lieince be admitted* 
Rule abfolute for a new trial tm 
payment tff cofts* 


i8xi. 



COBMAC. ' 


Branning V, Patterson. 


i8iz. 


Ju/if 4 * 


^HIS was an a£lion upon a bill of exchange, in which. Notice mull be 
after judgment had been obtained, an order was pro- 
cured to refer it to the prothonotary, to compute prin- Prothonouries 
cipal and intereft; and the amount being computed, ftie appointment to 

cofts were alfo taxed, and the Defei^ant taken in ^^^ntereft'oa^ 
execution. a bill of exchange* 


Serjt* obtained a rule to fet afide the pro¬ 
ceedings for an irregularity, which coniSfted in omitting 
to give notice to the Defendant of the appointment of 
a day to compute the principal and intereft. 

Vaughan Serjt. now (hewed caufe againft the rule, and 

Per Curiam, This proceeding of a reference to the 
prothonotary is fubftituted for a writ of enquiry: and at 
it is necelTary for notice to be given of the execution of a 
writ of enquiry, fo is it necelTary to give notice to the 
Defendant of "the protlionotary’s appointment to com¬ 
pute principal and intereft, in order that the Defendant 
might have the opportunity of bringing forward any 
fa6ts which have occurred to reduce the (urn which the 

L 1 4 Plaintiff 
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PlaintifFhas a right to recover. This'was determined 
a few days (ince, and our judgment did not at all proceed 
upon the ground that there was any difference whe¬ 
ther the order for referring was obtained upon fummons 
before a Judge, or by motion in court. As this was a 
xniftake in the pra£^ice of the court, the Defendant is 
to bring no action againft the (heriff. 

Rule Abfolute. 


(IN THE EXCHEQUER-CHAMBER.) 


June 5. 


Vernon v, Keyes. 


An aftion on ^T'HIS was a writ of error brought to reverfe a judg. 
the cafe for a de- ment of the Court of King’s Bench given for the 

main^ed by the I^®!®***^^”** upon a motion made to arreft the judgment, 
feller of his (hare See 12 632. The Plaintiff obtained at the Stafford 

m a trade, againft Spring Aflizes 18 10 a verdi<St for 791/. 8/. 6 d. upon 
hM periSd^him count of the declaration, which ftated, that 


to fell it at a cer¬ 
tain price, by a 
reprefentation that 
certain partners 


the Plaintiff was defirous to difpofe of a certain ihare 
or intereff: of his, in* a certain trade, in which he was 
engaged with the Defendant, and in certain buildings. 


ftock in trade, fixtures, utenfils, tools and implements 

are to be joint * of trade, and other matters belonging thereto, and that 

purchafers, and a treaty was then pending for the purchafc of the fame 

that they will give , Defendant ; yet the Defendant, knowing the 

no more, although ' /. , . , , r , , 

in truth they had premifes, but contriving to deceive and defraud the 


authorized the Plaintiff, while that treaty was depending, falfely, 
Aaf^^knowingly and deceitfully rcprefented to the Plaintiff, 
beft he could, and that he, the Defendant, was about to enter into partner- 
althoiightheDo- ^ divcrs Other perfons, whofe 

themwithali'igher names the Defendant would not then difclofe, and that 
price than he gave, fyeh perfons would not confent or agree to the giving a 

larger 
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larger fum of money to the Plaintiff, as the price of his 
lhare and intereft, than a certain fum, to wit, 4,500/.; 
whereas, in truth and in fad, although the Defendant was 
then about to enter into partnerfhip with divers perfons, 
to wit, J,Emery and JJenkmfon, yet Emery and Jenkinjon 
had not, nor had any other intended partners of the 
Defendant, refufed to give more than the faid fum of 
money; and whereas Emery and Jenkinfon had confented 
and agreed, and were then confenting and agreeing, 
that the Defendant Ibould make the bell terms he 
could with the Plaintiff, and would have given him a 
much larger fum, to wit, fame j 

and whereas, in truth, the Defendant then charged 
Emery and Jenkinfon^ in their faid partnerfhip, at and 
after a much larger price, to wit, the price of 5,291/. 8^.6//. 
for the fame; by reafon of which falfe reprefentation 
of the Defendant, the Plaintiff was induced to accept 
and receive, and did accept and receive the faid fmaller 
fum, to wit, 4,500/., as the price of his intereft, and 
was induced to convey the fame, and did convey the 
fame, at or for the faid .price or fum of money j by means 
whereof the Plaintiff loft and was defrauded of a large 
fum of money, to wit, 79*^* ®**'* otherwife 

might have got for the fame. The Plaintiff afligned for 
error, that the matters contained in this count were 
fufheient in law for the Plaintiff to maintain his a£lion ; 
in as much as there was a fraud clearly alledged to have 
been committed by the Defendant, and a damage re- 
fulting to the Plaintiff from fuch fraud *, and in as much 
as the Plaintiff could not by common, ordinary, or 
reafonable prudence or diligence have guarded againft 
fuch fraud and deceit; and that the count contained 
every neceflary allegation and a fufticient ftatement of 
an injury done by the Defendant to the Plaintift^ and 
damage fuftained by the Pluntiff. 


i8i2. 


Vernon 


V. 

Keyes. 


Fuller 
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PuUer for the Plaintiff in error. The obje£lioM go 
rather to the mode in which the declaration alledgee 
the fa^Sy tiban to the principles of the cafe. As to the 
principle in Pajley v. Freemtmt 3. T. R. 5a., Grofe J, 
founded his judgment on this ground^ that it was a rejnre* 
fentation unconnedled with any privity of contra£); be¬ 
tween the Plaintiff and the Defendant; and that to malce 
fuch an action maintainable, the reprefentation fliould 
have relation to fome contrafl; between ffie parties; her^ 
a privity of contrad); exifted between the Pluntiff 
and Defendant; and the falie reprefentation was re- 
fpedtiug the immediate fubjet^of that contracts h»e 
alfo, the Plaintiff was entirely in the hands of the 
Defendant, and no diligence of his own would have 
faved him from being a vi£iim to the Defendant’s fraud; 
for he refufes to difclofe the names of the other 
perfons, fo that no enquiry could be made of them: 
which diilinguiihes it from the cafe cited by Gr^e 
in Pa/Iey V. Preman, of Bayley v. Merrd^ Cro» Jac. 386., 
and 3 Bu^, 94 ., which was an affirmation as to the weight 
of a load of madder, a fa£l; the Plaintiff might himfelf 
have afcertained by weighing it; and this diffind^iion is 
much relied on by Lord Kenyon C. J., in his judgment in 
PaJ!ey v. Freeman, and Biint v. Trejbamt I Bev, 102, 
S. C. X 146 ., I Keh, 5x0. 518. 522., is a ffronger 
cafe than this, for that was for a mifreprefentation 
of the rent of a meffuage, and where the ad^ion was held 
to lie; though it was urged that the Plaintiff might 
have aiked the tenant as to the rent. And in Lyfney v. 

2 Lord Raym. 1118. judgment was given for the 
Plaintiff in a fimilar aflion, though it was there alfo 
fuggeiled that the vendee might have enquired into the 
rents: but it was faid, t^t the tenant might refute 
^o tell him; and judgment was given for the Plaintiff, 
which is much (tronger than this; for there the Court 
proceeded merely on a poffibility that the tenant might 

^ refufe. 
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refufe to inform the vendee: but here the Defendant^ 
by refufing to tell the names of his intended partners^ 
precluded the PlaintilF from the poffibility of applying to 
them, and therefore the Plaintiff muft recover: though 
it may be admitted, that if any negligence of the Plaintiff 
in error had brought him into thisfnare, he could not claim 
aid of the law to refcue him., [^Mamjield C. J. Lord 
ElUnborough alfo obferves, that it is not the duty of a 
feller to difclofe the price he would take. The buyer 
and feller always try to outwit each other. And fuppofe 
a buyer carried i oool. in his pocket to make a purchafe, 
and vowed that he would never give more than 8ool., 
and fo got it for that fum, would an a£iion lie ?3 
Certainly not: but as to giving more or lefs, a man 
may change his mind: and though from thence he may 
be called whimfical, yet how can it be faid, he falfely 
affirmed he would not give more; for at the time when 
he made the offer, he would not give more: and as 
to what a man would give, a jury could never get at all 
his thoughts. But this is not fuch a changeable fa£I; 
this is pofitive in its nature, that at fuch a time, fuch 
an affertion was made by a third perfon. There is not 
one cafe in which it has been held that an a£lion would 
not lie, in which the affertion has not been concerning a 
matter of opinion and judgment, and not matter of pofftive 
fafk ; thus in Harvey v. Toungf Yelv, 20. the miftate- 
ment was as to the value of a term of years ; and in Pajley 
V. Freematty as to the credit of a perfon} which are both 
matters of opinion; but in this cafe it is a matter of ; 
the Defendant afferted as a fa£l, that Emery and Jenhinfon 
would give no more than 4,500/.; whereas he knew from 
them, that he was authorized to make the bed terms for 
them he could. And by this f^udulent reprefentation, he 
contrived to cheat both his pad and prefent partners: and 
as was faid by Chamkre J. in Tapp v. Lecy 3 Bof. ilf 
BtdL 367. It would be an abfurdity in law, to hold, 

that 
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tbit if a man draws another into a fnare, the party fuf- 
fering (hould have no remedy by a£tion.** As to the form 
of the declaration, the objeftion in the King’s Bench 
was, that the allegation would not confeilt to give more 
than 4,500/.” may mean either that the partners then 
would not, (in which fenfe it would be untrue, and 
therefore would fupport the declaration;) or it might mean 
that they would not thereafter confent, (in which fenfe the 
words might' be true or falfe according as Emery or Jeniin- 
fon (hould continue tqrrefufe to give more, or (hould agree 
to give more :) and t^at therefore it came to this point, 
that as long as a bargain is uniini(hed, the buyer’s mind 
is uncertain ; and confequently it could not at that time 
truly be predicated with any certainty that they would 
give more. But if the word would may be read in two 
fenfes, one, fuch as will fupport the declaration; and one 
that will not; the rule of law is, that it mud be read in 
that fenfe which will fupport it: and that, even in a de¬ 
claration on a penal datute, as in Wyatt v. Alandf i SalL 
324. a principle which was recognized by the Court of 
King’s Bench in Rex v. Stevens and Agnew, 5 Ei^ 244. 
where, upon the quedion whether “ until” were ex- 
clu(ive or includve, the Court held it inclu(ive, becaufe 
that gave effe£i to the indi£fment. Befides, this count 
is to be condrued by itfelf; and here the word « would’* 
is explained by the way in which it is ufed in the paflage 
immediately preceding, viz. “ would not then and there 
difclofe.” This is certain enough, for certainty to a 
certain intent in every particular is rejected in all cafes 
as partaking of too much fubtilty. Rex v. Herne, 
Cowp, 682. per De Grey C. J., referring to Lord Cokis 
definition of certainty. Another obje£lion was, it does 
not appear that the other intended partners would have 
bought at all without the Defendant, or that the Defend¬ 
ant would have joined with them in giving 5,291/. 8/. 6 d» 
This objedlion is founded in a mifunderfhmding of the 

nature 
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nature of the tranfa£fcion. The Defendant had himfelf 

one third of the intereft, and though his one third would 

(land nominally higher in proportion as a higher price 

was given, yet he was to pay no money; and he has 

charged the higheft price in the partnerlhip books, 

which is evidence made by himfelf that he would give 

that fum, and which he Ihould not now be permitted to 

contradiff. 


x8i2. 

Vernon 

V. 

Kevsb. 


Peahcy contr}t, was (topped by thd-Court. 

Mansfield C. J. The queftion is, whether the 
Defendant is bound to difclofe the higheft price he 
chufes to give, or whether he be not at liberty to do 
that as a purchafer, which every feller in this town does 
every day, who tells every falfehood he can, to induce a 
buyer to purchafe. 

Judgment affirmed. 


Wake v. Atty. 


June A» 


^pHIS was an a£tion upon a policy of infurance upon A broker, in 

the (hip Monarchy and freight, at and from Malta to pre*'* 

Gibraltar and lAJbony to return 4 per cent, for convoy to vioufly received 

Gibraltar* a per cent, for convoy from thence to Lt/bony Sunderland, 

, r r 1 • r 1- r • 1 elfedled a policy 

and 12 per cent, for fuch proportion of the freight as zt Lloyd’s, at 1 

was due for the cargo difeharged at Gibraltar, and 12 time when a letter 

pef cent, if the voyage terminated at Gibraltar. Upon the ^ f “diang? 

V. unopened, an¬ 

nouncing the lhip*6 lofs. Held, the jury %vcre wairanted in finding this was no fuch want 
of diligence as avoided the policy. 

In order to (hew that a voyage without convoy from a foreign port is illegal, it is 
incumbent on the under>^'Titci to prov.' that there is convoy occafionally appointed from 
that port, or fom^one refideul Uiere, authorized to grant licences to fail without convoy. 

trial 
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trial (tf the caufe at the fittings after Michaelmas term 
x8io> before Mansfield C* I*) it appeared that the broker 
employed, firft effe£led the policy on the J5th of Offober, 
in confequence of inftrudions dated the 13th of OSoher 
from Sunderland i he had not, however, completed it 
until the 17th, on which day about ten* o’clock in the 
morning he left his houfe in Southampton Buildings^ 
Chancery Lane^ with the policy in his pocket, prepared 
for the execution of the underwriters, and went to the 
Exchange^ where he procured the fignature of the 
Defendant about eleven o’clock, without having pre- 
vioufly called at an office which he had in the Coal Ex^ 
change^ and to which letters addrelTed to him on 


bufinefs were ufually diredled. It was his habit to go 
to the Royal Exchange and tranfad his bufinefs there in 
his way to his office in the Coal Exchange, Upon 
arriving at his office bn the 17th, he found there a letter 
which had come by that morning’s poft from his principal 
zt Sunderland, written on the 15 th, and Hating that he 
had received on the 14th from tlie wife of the mafter 

i 

of the Monarch, a letter in which ^the mailer Hated that 
the Hiip had been captured nine days after leaving Malta 
on the palTage to Gibraltar: a Hiipping liH at Lloyd\ Hated 
iht Monarch to have failed {torn Malta on thg 2d of Augujl, 
Beji Serjt. for the Defendant, contended that the broker 
had been guilty of grofs and palpable negligence in not 
going to his office to read his letters relative to this 
tranfa£lion, before he went to the Royal Exchange to effedl 
the policy: and Mansfield C. J. left it to the jury, whether 
the broker ought firH to ha^ gone to his office and got 
his letters, and whether, (adopting Be^s phrafes), the 
omifllon were grofs and palpable negligence in him. It 
further appeared by a letter from the maHer of the velTel, 
which had lain fome time at Malta waiting for freight, 
thit he had at length chartered her for this voyage to 

faU 
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fail without convoy: the owner knew this at the time 
when he gave inftru€i;ions for the policy; but it alfQ 
appeared by the fame letter, that it was not known when 
any convoy would be appointed. The vcflel had no 
licence t(f fail without a convoy; and Beji contended 
that the charter party was therefore illegal, and that 
although the owner was not inftrumental to the failing 
without convoy, yet that as he afterwards was aware of 
the fa£l of her having failed without convoy, before he 
gave the inftru^lions for this policy, that was fuch a 
privity as rendered the infurance void. The jury found 
a verdiA for the Plaintiff. 


tSxa. 


V. 

Atty. 


in Hilary term 1812, obtained a rule nijt to fet 
afide the verdift and have a new trial, upon two grounds, 
firft, upon a fuppofed mifdire£lion of the learned Judge, 
for that it ought to have been left to the jury whether it 
was in the power of the broker, by the exercife of 
due diligence, to have acquired, before he went to 
Lloyds and completed the policy, the information con¬ 
tained in the letter which then lay on his table; for that 
if it was, it was his duty to have opened and read the 
letter before he effe£ted the policy : it was not neceffary^ 
in order to vacate the policy, that the broker Ihould 
have been gtilty of grofs and palpable negligence, the 
broker being an agent paid by the affured, and therefore 
not excufable in any degree of negligence regarding the 
interefts of the latter. He alfo contended, as before, 
that the Plaintiff could not recover, becaufe the {hip had 
failed without convoy. Privity after the fa£^ is fufficient 
to vacate the contra^. An underwriter is liable to a 
heavy penalty if he pays a lofs on a veffel which has 
failed without convoy with his privity; to bring him 
within that prohibition, it is not neceffary that he {hould 
know before the policy is effected, that the (hip is to 

fail without convoy. The llatute does not limit the 

privity 
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privity either to the time of failing, or to die time 
of effed^ing the contradifc. The prohibition extends to 
a privity at any time. 

A 

Shepherd Serjt. in this term fhewed caufe. The 
broker had, on the 17th, no reafon to exp^£fc any further 
inftruftions relative to the efFe£ling this policy: it was, 
therefore, no negle£t in him to proceed to its completion 
without fearching his office for further advices. There 
was no reafon to think the Monarch a loft or miffing 
Ihip. It is not to be ‘contended that a merchant or 
broker muft invariably open all his letters of the day, to 
however remote a part of the town they may be directed, 
before he can venture to tranfaft; any bulinefs. 


Beji and Blojfet Serjts. contended, in fupport of their 
rule, that it would open a door to great frauds in the 
effedling of policies, if a broker might choofc whether 
be would infpedl: his advices of the day or not, before 
he tranfa^ed his bulinefs at Lloyd^i ; for in that cafe, 
whenever he had reafon to expe£l intelligence of lolTes, 
he would elFe£I his infurances without reading his let¬ 
ters. In London^ where perfons are in the general habit 
of receiving letters from the country on fubjedls relating 
to their bufinefs," they ought duly to look sit their letters 
before they proceed to tranfa£^ their affairs ; more 
efpecially if they be agents for both parties to a contrail, 
as a broker is. idly. This adventure is illegal within 
the firft claufe of the convoy ait, 43 G. 3. c. 57. f. 1., 
which, as Lawrence]* obferved in Hinckley v. Walton^ 
ante, 3. 134. “ prohibits all voyages without convoy: 
then the voyage becomes illegal.” If the owner had 
infured without knowing that (he had failed without 
convoy, the infurance would have been valid; but as he 
infured after he knew it, the policy is void. It is not 

incum- 



IN THE Fifty-second Ybae of GEORGE III. 


^7 


incumbent on the underwriter to Chew that convoy from 
Malta was appointed) and that this was, therefore) a 
“ cafe where the affured could not legally fail without 
convoy: it is for the affured to prove that no convoy 
was appointed) and that he might legally fail without 
convoy i he who would take advantage of a faving claufe 
in a ftatutC) 'muft prove very thing that is neceffary to 
bring himfclf within its protection. 


1812. 


Wakb 

Am* 


Mansfield C. J. It was fomewliat material in this 
cafe that the policy was begun, a day or two before the 
Defendant iigned it: it was quite a chance that the 
mailer happened to write detailing the lofs to his wife in 
the countiy) who wrote to the owner. There is no 
ground to fay the jury have done wrong. As to the 
convoy-afl, if the firft claufe makes all affurances what¬ 
ever illegal) unlefs the fhip fails with convoy, a great deal 
of time has been walled both in this court in confidering 
the cafe of Wainhoufe v. Cowie, {antCy 4. 178*) and in the 
Court of King’s Bench, in many cafes where they have 
been occupied in enquiring whether the ^owners were 
privy or not. 


Gibbs J. This matter of due diligence has certainly 
been left tq. the jury, and they have decided it. The 
queilion is, whether the broker had a right to prefume 
that he had poffeflion of all the information on which he 
was to effeCl the policy, and the jury have found that he 
was entitled to prefume that he had fuch information. 
With refpeCl to the convoy, I have not the ilighteil 
doubt that the ftatute did not intend to affed the policies 
of any who are not privy to the failing without convoy. 
The eighth feftion of the 43 G.3. tf. 57. excepts all 
veffels failing from foreign ports, where no convoy is 
appointed, nor any perfon there duly authorized to ap¬ 
point convoys or to grant licences. It does not appear 
VoL. IV. Mm in 
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in this cafe either that any convoy was appointed froaf 
Mahay or that there was any perfon there authorized by 
the admiralty to grant licences to fail without convoy 
unlefs this therefore were (hewn in the caufe* it is not 
ihewn that the mafter a£^ed illegally in fsuling thence 
without convoy* 

Rule difeharged*. 


June 4. 


Strangeways V. Robinson and Another. 


A bond) condi- f^EBT on bond, dated the i8th of November 1802 i 

to ?hfoverfJere*S condition of which, upon oyer craved, ap- 

a parilh of a cer- peaied to be as follows: Reciting that if. R., fingle 

tarn weekly woman, had then lately been delivered of a female baf- 

fo long as a baftard , , „, , . , , , , , , 

child fliall continue tard child, which was tj]^ chargeable to the townihip 

chargeable, is not of Aifkewy and had charged the Defendant «i. Robinfon 

to^^blk poU<^?^ with being the father of the fame, and that J, R* had 
To debt on already paid the fum of i/. loi. for the month the faid 
bond, conditioned ^35 delivered of the child, and had agreed with 

weeSy^En obligee to pay the weekly fum thereinafter men- 

maintenanee of a tinned in full difeharge of the maintenance an^ bring* 

lo^^t^lhoidd “P child, the condition was, that the De- 

be chargeable, it fendants, or one of them,; their heirs, &c. Ihould pay 

is no plea, that obligee, and his fuccefibrs for the time being, the 

after the child at- . . A, /•, 1 , , 

tained the age of fw“i o* IJ. 40. ^ 00 *Thurfday the 25th November then 

feven years, the jnftant, and the fixi^eT fum of i/. 4^. up6n every fuc- 

K'theSrth’ ceeding Tburf^ diiring fo long time as the child fliould 

to keep and main- be chargeable to the townihip of Ai/kew, and in full 

tain the child, and niaintenance thereof. The Defendants pleaded, 

JSs^to dSve7h faElum ; fecondly, that after making the 

to him, without 

ihewing that the child was within the power and cuftody of the overfeers. 

Whether the putative father of a baiUrd cliild has a right to the cuilody of the 
eliild, qtuere, 

bond. 
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bond, and from thence continually until the child had ^ 

attained the age of feven years and upwards, rhe De- * 
feudants paid to the obligee, overfeer of the poor of Stbangeways 
the townihip of AifknVi and his fucceflbre for the time Robinson* 
being, the fum in the condition fpeciiied, upon the 
feveral days therein mentioned, and from time to time 
as the fame became due and payable, according to the 
condition j and that after the child was of the age of 
feven years and upwards, to wit, on nth Novembif, 

1808, the Defendants were willing and ofiered to the 
then overfeers of the poor of. the faid townihip, to 
nourilh, clothe, and maintain the child at their own 
cods and charges, from that time, and entirely to relieve 
the inhabitants of the townihip from any charge for the 
further maintenance of the child; and requefted that 
the child might be delivered up to the obligors for the 
purpofe of being maintained and brought up at their 
expence, colls, and charges; hut the overfeers of the 
poor refufed to comply with that requell of the De¬ 
fendants, to have, maintain, and bring up the child at 
their own cods and charges; and, of their own wrong, 
and againd the will of the Defendants, had from that 
time hitherto taken and maintained the child at the cods 
and charge of the inhabitants of the townihip. They 
further pleaded, as to all the monies agreed to be paid 
weekly, which accrued due ftbm the time of making the 
bond till the child attained the age of feven years, pay¬ 
ment dies; and as to the furas which had accrued 
lince the child attained the age of feven years, that after 
the child had attained that age, the Defendants were 
delirous and offered to the then overfeers,- to take, keep, 
maintain, and nourilh the child at their own expence, 
cods, and charges; and entirely to relieve the inhabi¬ 
tants of the townihip from all further charges in refpefl 
thereof, and requeded the overfeers to delivet* up to 
the Defendants the child for that purpofe, but that the 

Mm 2 ovef- 
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overfeers refufed to comply with that requeft, and 
from that time hitherto, of their own wrong, had main¬ 
tained and nourlihed the child at the colt and expences 
of the inhabitants of the townftiip. The Plaintiff re¬ 
plied to the fecond plea, (protefting that the Defendants 
did not requeft the then overfeers of the poor .of the 
faid townfiiip to deliver, and that the overfeers did not 
refufe to deliver up the child fo the Defendants,) that 
the child, from the time of its birth until and at the 
time of the fuppofed requeft, was and remained under 
the cuftody of the mother of the child; and if any 
refufal to deliver up the child was made or given, the 
fame was made or given by the mother of the child, 
and not by the overfeers of the poor of the townftiip, 
or any of them, and that from and after notice of fuch 
refufal, until the making of the order hereinafter men¬ 
tioned, the then overfeers of the poor of the townftiip 
did decline and refufe to give any further relief, or pay 
any fum of money for or towards the maintenance of 
the child : but that after fuch refufal, and after the dicn 
overfeers of the poor had refufed to advance any fur¬ 
ther monies towards the maintenance and fupport of the 
child, on the 30th December 1808, at Thornton-hall^ at 
the townftiip aforefaid, F, Dodfnvorth D. D., one of his 
majefty’s juftices of the peace for the North Riding of 
die* county of Toriy within which riding the townftiip 
was fttuate, by order in writing under his hand and feal 
of that date, dirc£led to the overfeers of the poor of the 
townftiip of AifkenUi after dating that Hannah, wife of 
O. R., late H B,, had made oath before him the faid 
juftice that (lie was very poor and impotent, and not able 
to provide for her female baftard child born in that 
townftiip, and had applied to the overfeers of A,, and 
was Ijy them refufed to be relieved, and that G. Jachfin, 
one of thefe overfeers, had been duly fummoned to fliew 
caufe why fuch relief ftiould not be given to the faid 

14 female 
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female baftard child, and had appeared, but had not 
Ihewn fufficient caufe, he, the magiftrate, thereby or¬ 
dered the churchwardens and overfeers of the townfliip of 
or fome of them, to pay to the faid Hannah the fum 
of I/. 4^. weekly, upon every Saturdayy towards the 
fuppott and maintenance of the child, until fuch time 
as the overfeers, or one of them, ihoj^d come before 
him and fliew caufe why fuch relief Ihould not be given 
her i and averring the identity of Hannah and the child 
mentioned in the order, with H B, and the child men¬ 
tioned in the condition, and notice to the Defendants of 
the order, he averred that the Defendants did not nor 
had, at any time fince, taken any fteps or proceedings 
to appeal {a) againfl, quafh, or refeind the order, or to 
indemnify the churchwardens and overfeers, or inhabi¬ 
tants, of the townOiip againlt the order, or the main¬ 
tenance of the child; and that the overfeers of the 
townfhip had not had, nor then had any caufe to (hew, 
nor could (hew any caufe, why fuch relief (hould not be 
given to the faid Hannah for the fupport of the child, 
and that the order was ftill in full force, vigour, and 
effect, and that the child had, ever (ince the making of 
the order to that time, been and continued, and (lill was, 
chargeable to the townlhip of A.^ and that the church¬ 
wardens and overfeersof the townlhip, under and in purfii- 
ance of the order, and in order to prevent the child from 
perifhing for want of necelTary food and nurture, had 
paid the fum of u. 4^. weekly, on every Saturday (ince 
the making of the order, to the faid Hannah for and 
towards the fupport and maintenance of the child, 
«amounting to a large fum, to wit, lo/.; and that the 
child had, during that period, been maintained at the 
coils and charges of the inhabitants of the townlhip of 
A.i and in confequence of the premifes, and not of their 

(a) Chambre J. in the courfe of the argument obferved that there 
was no fuch thing as an appeal. 

M m q 
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own wrong, of all which the Defendants had notice; but 
although requefted, had not paid the PlaintiiF, or his. 
fucceilbrs for the time being, the faid fum of is. 4^. 
weekly, or any part thereof, or any money whatever, 
for or towards the maintenance and fupport of the child; 
but had refufed; and that the faid fum of 1 o/. fo paid 
for the child’s ^pport and maintenance for the period 
laft aforefaid, was ftill unpaid, contrary to the efTetSI of 
the condition. To the third plea the Plaintiffs replied 
the like replication. The Defendant demurred generally 
to thefe replications. 

Clayton Serjt. in Hilary term 1812 was heard in fup¬ 
port of the demurrer. Firft, tlie a£Iion is not maintain¬ 
able, becaufe the bond is void. The flatute 6 G. 2. 
f. 31. yi X. authorizes a magiftratc in cafe of axharge of 
being the father of a baftard, to commit the perfon 
charged, unlefs he (hall give fecutity to indemnify the 
parilh or place, or (hall enter into a recognizance with 
fufiBcient furety to appear at the next general quarter 
fe(fions, and abide and perform fuch orders as (hail be 
made in purfuance of the (lat. 18 Eliz. refpe£Iing baf- 
tards. The law having, therefore, preferibed the courfe 
to be purfued, any other fecurity not confonant to this 
•flatute, is illegal; and therefore this bond is void. Cole 
V. Gowery 6 Eajl ii2. A promiffory note to parifh- 
ofEcers, for a fum certain for the maintenance of a baf- 
tard child, of which the maker is the putative father, is 
bad. Whether the fecurity be in form a bond or a note, 
muft be wholly immaterial. This bond is not condi¬ 
tioned for indemnity, but for payment of a fixed fum 
per week, which comes within the mifehief of a fixed 
fum in grofs, for whether it proves to be too little, or 
too much for the maintenance of the child, the parifli 
officers equally become fpeculators upon the queition 
how cheaply they can maintain the child: the law pre- 
feribes an exafil indemnity fofr all the maintenance that is 

reafonably 
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Teafonably neceflaryj and neither more nor lefs. [The 1812. . 
Court intimated a diilind); opinion that this cafe did 
not fall within the mifchief -contemplated in Co/s v. v. 

Gower : the pariih might very reafonably have required Romnsow. 
more than is, 4^. per week; but the pariih having cal¬ 
culated the fum they thought neceflary, and the Defen¬ 
dants having agreed to it, the Court faw no reafon why 
that agreement ihould not be good.] Next, the plea is 
good upon the authority of Richards v. Hodgesy 2 Sound. 

82., where, though a rejoinder averring the like requeft 
by the father, and refufal, was held to be a departures 
bec^ufe the D'efendant had pleaded non damnificatusy yet 
no queilion was made but that it would have been a 
gpod plea in bar, if the Defendant had fo pleaded it origi¬ 
nally, and in S. C. 1 Mod, 44. Twifden J., inilru£ts the 
Defendant in what form he ihould have availed himfelf 
of thefe fa£ts by way of plea : and Wright J., in the 
■cafe of Nenvland v. Ofmany i Boit. 4 ed. 460, recognizes 
that opinion as a decilion on the point. Nenvland v. Ofman 
was a cafe of debt on bond conditioned to indemnify the 
pariih from the maintenance of a baitard child. Plea, 
that the Defendant had maintained the child until 27 th 
Ohiobery and then offered to take the child to maintain, 
and that the overfeers refufed, and if they had been 
damnified, it was in their o^vtl wrong. Replication, 
that for three weeks* after 2J7th OBober, the Defendants 
did not provide nouriihmcnt for the child, but failed; 
and by reafon thereof, the Defendants, after the three 
weeks, expended 3/. for the maintenance of the child, ^ 
and were damnified. Upon demurrer, the replication 
was clearly hdid a departure $ but the principal part of 
the argument turned on the validity of the plea ; and 
Lee C. J. and Denifon J, faid, they had 'known this plea 
very often pleaded, and never heard it obje£):ed to. No 
diftin^iion b made in that cafe between a putative 
father and any other parent: Wright and Denifon Js. 
exprefsly fay, it was never before doubted, but that a 

M m 4 puta- 
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i8x 2* putative father had a right to take his^ baftard child 

Smuims^vs parifli. None doubted except Fojler J, All the 

v. recetit cafes have arifen upon writs of habeas corpus to 

Robikson. take baftard children out of the cuftody of putative 

fathers^ who have forcibly poflefled thomfelves of them; 
and they have been governed by the principle, that no 
one {hall avail himfelf of his own wrong : but in v. 
Mofelyy 5 224, n, &c. Lord Kenyon C. J. faid, that 

where the putative father had the cuftody of the 
child fairly, he did not know that the Court would take 
it away from him.” In the principal cafe, the child was 
admitted on the record to be above the age of nurture ; 
and it was not in this inftance a ftruggle between the 
father and mother, for the cuftody of the child, but 
between the father and tlie parilh. The plea therefore 
was good; and if fo, the replication did not anfwer it. 
Firft, the replication v/as bad in form, for the Plaintiff 
was bound either to traverfe the plea, or to confefs and 
avoid it, inftead of which, he had put his replication by 
way of fuppofal, that, if the refufal was made by any 
one, it was by the mother. If the Plaintiff had chofen 
to rely on his order of a juftice as an anfwer to the plea, 
he ought to have admitted the fa£ts alleged in the plea ; 
if he relied on the falHty of the Defendants fa£ls, he 
ihould have exprefsly denied them, and not have intro¬ 
duced a fa£^, which, if the Defendants allegations are 
falfe, is unneceffary. His replication therefore is double* 
and contradidiory, and informal. The Defendant is not 
bound by the tenor of the bond to pay the is, 4^. per 
week any longer than the child is chargeable; and if 
the child is chargeable by the Plaintiff’s own wrong, the 
obligation ceafes. Th^ third point is the order of the 
xnagiftrate, which is manifcftly bad. It is not made on 
' the Defendant, but on the parilh officers, ordering them 
to njaintain the child unlefs the overfeers fliew caufe to 
the contrary: and the officer pleads he had no caufe to 

{hew, 
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iheWf whereas it appears on the pleadings that he had 
caufe to (hew, namely, that the father had offered him- 
felf to maintain the child. No magiftrate would have 
made fuch an order, if informed of the fadf, and no 
notice was in fa£l ever ferved on the Defendant to ap¬ 
pear, or fliew caufe againft the order. 

Shepherd Serjt. contrh, I ft. As to the legality of the 
bond, the Court juftly held iif Cole v. Gower that it was 
contrary to the policy of the law, to make it not merely ' 
a matter of fpeculation, but the intereft of the oilicers, 
that the child fhould perifti, which was the cafe when the 
putative father ftipulatcs to give a fum in grofs. But this 
cafe is very diftinguifhable. The zOl fays, the father (hall 
give an indemnity to the parifh ; but it does notprefcribc 
the form of the indemnity y and this bond is no more than 
a fair indemnity to the parifh. This weekly fum is not 
payable for a number of years certain, or for a perpe¬ 
tuity : if the child dies, the payment ceafes:. the parifh 
have therefore, no intereft in the child’s death ; fuch a 
contrail as that which is fet out in Cole v. Gower, even 
if it had been made between the father and an individual, 
for the maintenance of a legitimate child, would have 
been void and illegalfor it rendered it the intereft of 
thofe who had the charge of the child, to deftroy it. 
\_MansJield C. J. acc."} But this is a reafonable and a 
proper fecurity. 2ndly, As to the cafe cited from Saunders, 
all the modern cafes have held that putative fathers have 
no further right to interfere to take a baftard child, tTian 
as*every man is entitled to remove , a child out of the 
cuftody of thofe who are treating it cruelly. A legiti¬ 
mate father has a right to the cuftody of his child againft 
his will. But if an illegitimate child of the age of 
puberty, fhould obje£f to be in the cuftody of the father, 
the Court would not give it to him. Whether the Court 
would take a baftard child out of the putative father's 

cuftody 
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rStl. Cttftody is quite another queftion. When the matter 
comes before the Court on a writ of habeas corpus, all thefe 
SxbawMays ^ confideration to regulate the exer- 

HOEUNSON. cife of their difcretion; in this action they cannot. HuUattd 
V. Malken and Another, 2 Wils* 126; and 1 Bott, 4th edit, 
p. 483. p/, 6oy. WiUes C. J. faid, « he would give no opi> 
nion whether the father has any power over the child, who 
is nulliusjfilius* Grotius fays, truly the mother is the only 
certain parent; and an order of juftices to remove the 
mother, always removes the child.” Rex v. Soper 5 7 *. R» 
378. A child, three years old, was at the mother’s 
Jnftance, brought up by the putative father, who had 
obtained it by fraud; and it was urged that he had the 
right to the child, \jixd Kenyon C. J* there fays,«the puta¬ 
tive father has no right to the cuftody of the child.” A 
legitimate father might either by fraud or force take 
polleffion of his own child, and would have a right to 
fay the child was his, and that he infilled on having the 
cullody. He {Shepherd) had once attended as counfel 
on behalf of a mother, on a writ of habeas corpus before 
Lord Kenyon C. J., to prevent a legitimate child, little 
more than feven years old, from being carried to the 
Indies by his father; but though the father had 
obtained the poflelHon of the child from a fchool, both by 
fraud and force, and though Lord Kenyon would have' 
preferred rather to have left the child in the cullody of 
the mother, yet he held, that as he found it in the pof- 
felfion of the father, he mud there leave it. Rex v. 
Tie Manneville, ^Eaji,22\» Lord £llenborough*$ judg¬ 
ment there, and the cale of Sir W, Murray, cited there 
by Lawrence J., as well as that of Rex v. S(per, and the 
lad cafe cited, fliew that a legitimate father, who has a 
right to the cudody of the child, may get at it by fraud 
or force. The Courts cannot take away the cudody 
from the putative father, however obtained, if it is his 
right; and although in certain cafes, as in Rex v. 

II Mofely, 
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Mofely^ the Court will not interfere to take it from tum, 
that is becaufe the occafion to take it from him has not 
arifen; for the only grounds of interference are, to 
prevent cruelty or brutality, or for the general interefts 
of humanity. In Rex v. De MannevilUi where the child 
was legitimate, the father had taken pollel&on both by 
force and fraud, and the Court faid, We cannot help 
it: he having a right to it, is entitled to have it reftored 
to him.” In the other cafe, where a putative father 
obtains the cuftody by force and fraud, the Court will 
take it from him. Rex v. Hopkins^ 7 Bajl^ 579., the Court, 
without touching the quellion of guardianlhip, thought 
it a proper cafe for the remedial writ of habeas corpus^ 
to reftore an illegitimate child to the quiet cuftody of 
the mother, whence it had been taken, firft by ftrata> 
gem, and afterwards by force. It cannot be that the 
putative father has the right to the cuftody of the child; 
for if it were fo, in certain cafes it might happen, that 
the verieft vagabond upon earth might take a child out 
of the cuftody of perfoiis in good circumftances, who 
are nouriihing and educating the child. The plea there¬ 
fore is bad, that after the child had attained feven years, 
the Defendants were vrilling to take and maintain the 
child at their own cofts, but that the officers refufed; 
for unlefs the father has a right to demand the child, the 
overfeers are guilty of no breach of the law in refufing 
to deliver it up. But even if the father has a right to 
the cuftody of the child, yet the replication anfwers the 
plea; for the plea is, that the officers of their own 
wrong refufed to let the Defendants maintain the child : 
the replication is, protefting that the Defendants did not 
alk, and that the officers did not refufe; that the refufal, 
if any, was made by the mother, and not by the over¬ 
feers, or any of them; that then, is an anfwer to the 
plea; for the plea muft amount to* this, that the De¬ 
fendants have not performed the condition, becaufe the 
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PlaintifF has prevented them: the PlaintiiF replies, that 
it was not of the officers* own wrong, but under the 
compulfion of a legal authority, that they maintained 
the child, viz. under an order of a juftice. This is no 
departure; it is a (hewing of the mode in which the 
PlaintiiF is damnified. The bond, therefore, is a legal 
bond. The plea is no anfwer to the declaratfon; it 
(hews neither a performance nor a reafonable excufe for 
non-performance, and the replication does anfwer the 
plea. 


Clayton in reply. No anfwer has been given to the 
objedlions taken to the order of the magiftrate; and the 
counfel for the Plaintiff has hardly attempted to fupport 
the replication, which at lead is bad for duplicity, and 
though the Defendant has not alleged duplicity as a 
fpecial caufe of demurrer, yet duplicity is matter of fub- 
fiance in a replication, for it leads to multiplicity and 
contrariety of pleading. At all events, the objections to 
the juftices* order are matter of fubftance, not of form. 
If there was no right at all in the putative father, there 
would be no pretence at all for any diferetionary inter¬ 
ference of the Courts. Perhaps it is upon the principle 
of adoption, that in queftions of habeas corpus^ the Court 
proceeds more upon the ground of prudence and pro¬ 
priety and expediency, than of drift law. Many of the 
cafes may be got rid of by thofe drong authorities which 
attribute to the mother the cudody of the child during 
the age of nurture, the fird feven years. The cafe of 
Newland v. 0 /tnan had not been lhaken. And Fojler^^ 
doubt confirms the cafe; for the authority of his name 
would have provoked the difeuffion, if the doubt were 
tenable. In Retc v. Soper, the expreffions of Lord Kenyon 
muft be taken, fecundum fuhjeElam materiam, « The father 
in that cafe had no bright to the cuftody.** The child was 
only three years old; and fraud (hall avail no man. 

That 
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That too was between the father and the mother: not fo 
here. Rex v. Mofely is rather in favor of the Defendant. 
\^Mansfield C. J. How could the overfeers comply with 
the requeft ? what power had they to get at the child ?] 
That obje£fion is anfwered becaufc it Hands admitted on 
the record) that the overfeers have taken the child and nou> 
rifhed it; therefore they muft have had the child in their 
power. l^Mansfield C. J. obferved that neither the cafe in 
Saunders nor the other contained any allegation) that the 
father was of fuificient ability to maintain him.] 

Cur. adv, vult. 

Mansfield C. J. now delivered the judgment of 
the Court. The queftion of law which has been raifed, 
certainly is not very clear) comparing the modern cafes 
in the Court of King’s Bench with the cafe of Nenvland 
V. Ofman. The action is on a bond to indemnify the 
parifh againH the expences of an illegitimate child. 
After reading the condition of the bond) his Lordlhip 
particularly Hated the fecond and third pleas, d welling 
on the circumHances that the fecond plea did not allege 
how long it was after the time that the child had attained 
feven years of age, that the Defendants offered and re¬ 
quired the parilh officers to let them take and maintain 
the faid child at their own coHs and charges, and ob- 
ferving th^t die plea did not name any day or time after 
the child had attained feven years, except the day under 
the videlicet) which, he faid, was no day at all: and 
after Hating the replications, his LordHiip proceeded. 
The Defendants have demurred, but have not affigned 
duplicity for caufe, as they might have done, but 
without fuch affighment they cannot avail themfelves 
of this defe£l; for duplicity is a matter of form; and 
the plea being defe£kive alfo, the Plaintiff is entitled 
to judgment. With refpedi to the great queHion, the- 
cafes cited from the Court of King’s Bench go to Hiew 
that the father has no right to the cuHody of the child, and 

if 
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if thofe cafes Rood alone, there would be no doubt oil 
the queftion; and in 2 Wilt* 126. Hulland v. MaXktn% 
W'dles C. J. holds that the putative father has no right 
to the cudody of a child who is nullius filiusy as the 
iaw calls him. On the other hand, my Brother Clayton 
cited a cafe from Botty Newland v. Ofman. Con- 
fidering who the perfons are who are likely to be fathers 
of children of this defcription, it is a very ftrong pio- 
poAtion to lay down, that any father, no matter i^ho, 
any ragged vagabond whatever, although much lefs 
competent to educate the child than thofe who before 
had the cuftody, fhall have a right to call for the cuftody 
of the child, the moment it attains the age of feven 
years.. As to the plea, it contains no allegation that the 
child was in the polTeflion of the churchwardens and 
overfeers; and if the child was in pofleflion of its 
mother, what right had the churchwardens to go to the 
mother, and make her deliver up the cuftody of the 
child ? The plea (hould have ftated that the ofHcers had 
a power over the child and the mother, to make her 
deliver it up. Neither does the plea fhew how long 
a time had elapfed between the end of the feven years, 
and the requeft, and how much money became due in 
that time. In the cafe in Saunders, Richard v. Hodges, 
it appears the child was not in the cuftody of its mother, 
but immediately in the care of the overfeers, under a 
perfon to whom the overfeers put the child to nurfe, as 
appears by the rejoinder there; fo the fame obje£rioh 
did not hold to that rejoinder. The plea therefore 
being defective, the Plaintiff is entitled to judgment. 
I fay nothing upon the grand point, whether, after the 
child is out of the age of nurture, any father whatfoever, 
be he who he may, can go to the mother and claim the 
cuftody of the child, upon that point the Court gives no 
opinion. 


Judgment for the Plaintiff. 
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’^HIS va> an a^ion upon two fimilar polidet bf in- Under a liberty 

fuiance, dated idth Jutu i8to, on coffee, fupr, ‘“‘o"* 

. - . . . at all ports tor all 

and dying wood on board the Ihip Qmftantia^ “ at and purpofcs whatfo- 

from London to any port or ports, place or places in the the ftay muft 

Baltic^ backward and forwards, and until the goods were Jj^fe^conn^ed™^ 

fafely warehoufed at the houfe or warehoufes of the with the further^ 

coniignees, including the rifle of tranlhipment into boats, 

crafts, lighters> and veflTols, of any denomination, to and Whether the 

from the veflTel with leave to feek, join and exchange purpofe i» withia 

convoys, carry and exchange fimulated papers, clearances, poU^j°raqwftioii 

and (hip’s papers, fail under any flag, touch, ftay, and for the Court. 

trade at all ports, places, and iflands, for all purpofes 

whatfoever, take in and difeharge goods whereever the of ftay, whether a 

(hip might touch at, and in cafe the commander of the IWp ftaid an 

veflel (hould find it dangerous to enter any of the 

above ports, or in cafe if not allowed to difeharge the purely a queftion 

cargo, with leave to return to any ports or places, for jury. 

M l . rr, 1 jj'm 1. r Lettersofan 

until the cargo is fafely landed, at the rate of gg^nt to liis prin- 

guineas per cent, to return 5/. per. cent, for convoy from oipal, in which he 

Great Britain to any ports in or o(F Sweden^ and 5/. ** him 

per cent, fiom any port in or oflP Sweden to the tranfadlions he 

Baltic^ and 10/. per cent, for arrival, and 5/. per cent. 

more, if difeharges her cargo in Sweden. In cafe of lofs, miffihle in evi- 

capturc, feizure, or detention by any power whatever, i^ence againft the 

to pay fuch lofs or claim, whatever the fame might be, written 

after notification of the fame figned by the aflured of by an agent in 

diat policy, witliout waiting for condemnation, re- 

, 1 • which form 

flitution, or any oiucial documents; and it was thereby part of the con- 

agreed that that vefliel might touch • at a Swed^b port or of the 

res gejiat are a 

laiifible in evidence againft the principal. 

Where a total lofs is recovered, there cannot alfo be a return of premium for 
convoy, becaufe the total loft iacludee the entire premium added to the invoice price. 

for 
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for orders. The Plaintiffs averred intereft in them- 
felves, and alfo in Livings Downes^ and C0.9 and a lofs 
by hoftile capture and Frujfian capture. ^ The caufe 
was tried at Gmldhall, at the httings after Michaelmas 
term i8ix, before Mansfield C. J.* when it appeared, 
that the veffel failed in the beginning of July 1810 
with ' convoy, with a cargo which was expreffed 
in the bill of lading to be deftined for Carlfbamy 
widiout mention of any further place : the invoices ex¬ 
preffed the goods to be configned for the account of 
Livings DcnvneSf and Co., and were addreffed' to 
Winbergf Meyer^ and Co. for orders. It was proved 
by Vandriel, an agent of the conlignors at Carlfiam^ 
that the Cmfiantia reached Carljbam on the a3d of July 
1810, where another veffel, named the Elizabeth^ with a 
colonial cargo, likewife belonging to Livings Downes, 
and Co. and addreffed to the faille care, had alfo at 
the fame time arrived. Winberg and Meyer a<^ed 
folely under the direiSlions of Vandriel. They were 
ordered by him to wait for inftru^tions from Schreiber, 
another agent of the conlignors, who was fent to 
the South of the Baltic to feek for a market for the 
cargoes, and to afeertain what papers would be 
neceffary; and it could not be determined whether to 
fend her until inftrufbions were received from him. 
Wtnberg and Meyer difpatched the Elizabeth to 
Dantzic with all the expedition that was conliftent 
with the time unavoidably taken up in procuring the 
neceffary fimulated papers. The matter of the Cofifiantia 
being difeontented that his veffel was not difeharged 
upon reaching Caryham, where he fuppofed his 
voyage to end,* refufed to proceed: his relu^ance, 
however, was overcome before Winberg and Meyer had 
procured the neceffary documents to enable the Con^ 

fiantia 
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^antia to fail. It being afcertained that confifcation would 
be the certain confequence of entering Dantzkt but there 
being reafon to believe that Stettin would afford a fafe 
market for the goodSt the Elizabeth on the 4th of October 
went to Swinnemundi the port of Stettin^ where ihe was 
captured on the 7th. Winberg and Meyer difpatched the 
Oot^antia alfo for that port, without any other delay 
than was requilite to obtain for her the neceffary Emu¬ 
lated papers} and ihe failed for that place on the nth 
of O^ober^ but upon her arrival on the I2th or x 3 th of 
05 lober at Swinnemund, flie was feized by the Prujfian 
government, and the cargo was conEfcat(ii and con¬ 
demned as being Engliflif in purfuance of the con 
tinental fyilem eflabliihed by the French government, 
and adopted in Frujfia, The Defendants contended 
that as the veflel had lain at Carljbam two months 
and upwards after "her arrival there, before proceed¬ 
ing to any port of delivery, and as there were no 
orders at that place, when ihe arrived, for her pro¬ 
ceeding to any further port, whether the delay pro¬ 
ceeded from die laches of the aflured, or from a Rate of 
political events which rendered it impra£ficable to find a 
market, the infurance was at an end, and the Defendant 
difeharged. The policy, they urged, did not include a 
permiflion to wait in any port an indefinite time, until 
the political Rate of Europe fliould be altered} if that 
were contended for, the aflured might hold the under¬ 
writers on the policy for many years, InRead of months, 
and of this matter the Court, and not the jury were to 
be die judges. The Defendants alfo contended that the 
delay was occafioned by other caufes than the time re¬ 
quired to procure the papers; and to prove the refufal 
of the captain of the veflel to proceed with the Riip and 
cargo to Stettin^ they offered in evidence letters from 
Winberg and Meyer^ addreflbd to Livings Downes and Co., 
and giving them accounts of the progrefs and ultimate 
VdL. IV. N11 event 
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of the adventure, and of the efforts Wtnhrg und 
Meyer had from time to time made to expedite the 
(hips. The Plaintiffs objefled to the admilfibility of this 
evidence, upon the ground that what an agent fays or 
writes, unlefs in the making of a contradk for his prin¬ 
cipal, is not evidence againft his principal j but that the 
agents themfelves ought to have been produced as wit- 
nelTes. Mansfield C. J. thought the evidence inadmif- 
(ible, but very reluAantly, on account of the expence 
and difficulty of obtaining witneffes from abroad, reje£fed 
it. He thought it was to be left to the jury, and ac¬ 
cordingly fubmitted to them, whether there was. any 
fraud or negle£f in the agents of the affured, in per¬ 
mitting the Confiantia to fail on the iith for Stettin, 
where the Elizabeth had been captured on the yth, and 
whether the Plaintiffs had remained an unreafonablc 
time in Carl/ham; if they thought that there was no want 
of diligence and attention in not fending the Corfiantia 
fooner, the Plaintiffs were entitled to recover. The jury 
found a verdi£f for the Plaintiffs. The Plaintiffs alfo 
claimed a return of premium for convoy from Great 
Britain to Carljham, over and above the total lofs, but 
the jury refufed to give it, on the ground that the 
affured had a right in cafe of a total lofs to add the 
whole amount of the premium to his invoice, and fo 
would recover it in that (hape, included in the total lofs. 


XmxSerjt. in Hilary term iSi2, upon the authority of 
Lord Ellenhorougb, C. J., who was dated to have fo ruled 
it in a* cafe of Rucker v. Allnutt, tried at the fame 
fittings, fince difeuffed in the Court of King’s Bench, 
15 Eafi, 278. obtained a rule nifi for a new trial, or to 
enter a nonfuit, upon the ground that the words of the 
policy, large as they were, would not juftify a veffel in 
going into a port and waiting there feveral months for 

infer- 
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information) and alfo upon t^e queftion as to the ad* 
miflibilitjr of the letters of the PlaintUfs* agents. 

Shepherd, and B^, Serjt. in this term ihewed paufe 
againll the rule i firft, the verdi<£t was well fupported 
by the evidence: it appeared that the procuring the 
limujated papers was attended with confidcrable dif¬ 
ficulty, and occupied much time, but, on the very day 
after that on which they were procured, the veflel failed* 
The terms of this policy did not require that the veflel 
ihould ele£l her port of difcharge until after flie had 
reached fome port in the Baltic, and the alTured having 
liberty to wait in the port for all purpofes, it was within 
the fcope of their privilege to (lay there a fufiicient time 
to collefl information, before they made their choice: 
the Conjiantia was warranted in flaying there while the 
alTured firfl fent the Elizabeth to Dantzic, and until it 
was feen how (he fpcd. They might have fent both, 
and both would have returned} and it was in favor of 
the underwriter, that by not doing fo, he was fpared the 
rifle of the Cor^antia'% voyage to Dantzic and back. It 
was not prudent to difclofe all the flops of the negotia¬ 
tion by which the fabricators at Caryham were perfuaded 
to iffue thefe forged papers. There was no evidence 
produced on the other fide to (hew that the (hip had 
been detained an unreafonable time for the purpofes con* 
templated in the policy, and the jury had decided that 
there had been no fuch delay. With refpe£l to the ad* 
milfibility of the letter^ they urged that it was in 
evidence that Winberg and Meyer were agents employed 
by V^ndriel only for the limited purpofe of procuring 
the forged papers, they were not general agents, and 
their authority mufl be confined to the fphere of their 
agency. [But upon the fuppofition that they were ge* 
neral agents, the fame arguments and authorities were 
prefled on both fidcs which the fame counfel had urged 

N n 2 oo 


l8t2. 

LANGHORir 

Allnutt. 





i 812« 


lJUKIBORN 

ns' 

AIiLBOTT. 


CASES i» THIKITT TEl^li 

on the fame point in the l^eceding Ea/ier term in the cafe 
of Kahl y. Janfen^p^* p. 565.) except that here the let¬ 
ters were not addrefled by one agent to another, but to 
the aflured.]] 


LenSf and Vaughan^ Serjt., in fupport of the rule, con¬ 
tended, firll, that VandrieP% account was incredible, and 
fo the verdict againft the weight of evidence; one fet of 
fimulated papers could have been prepared for the 
Confiantia as foon as the other for the Elizabeth ; the 
alTureds were in fa£t looking about from port to port 
for a market, not waiting for papers. Secondly, that 
the rilk could not lalt infinitely: there muit be fome 
length of time, the lapfe of which would take a Ihip 
out of the prote£tion of this policy, and that time had 
elapfed in the prefent cafe. In Rucker v. Allnuttf Lord 
Ellenhorough had held that a four-weeks (lay was fuf- 
ficient to difeharge the policy. Nothing would have 
hindered thefe parties from having limited this adven¬ 
ture in duration to fix months, or twelve months; but as 
there was no limit exprefled, and as upon the unlimited 
policy the rilk had laded more than a reafonable time, 
the circumftances, without any default of the parties, 
had difeharged the contra£b. The jury, therefore, ought 
to oonfider whether there had not been fuch a fludlua- 
tion in the events on which the rilk of the policy is to 
attach, that, without any fault of any party, the events 
themfelves had pot an end to the policy} a more ex¬ 
tended field of rilk having occurred, and more pro¬ 
longed, than any parties could be fuppofed to have had 
in contemplation; and the jury mult be furniflied with 
fome found rule on the fubje£t, and have another oppor¬ 
tunity given them to apply it to thefe fa^ts. Por 
.even if it were a queftion for the jury whether the 
ftay had been reafonable, the jury had not exercifed a 
found diferetion in the application of the rule to the 
* prefent 
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pirefent cafe. The Veflel ihnre ItaTe* at leaft a general i8t^. 

view to fome particular voyage: it is not the meaning -VT 

nf the policy that if the afliired thought fit, after his 

arrival in Sweden, to wait four, five, or fix months, to AjuarnTT. 

fee how political events would turn out, in order that a 

port might be the fafer to him, he was at liberty to 

do fo. 

Mansfield C. J. With refpe£l to die queftion which 
has been agitated in this cafe, as to the receiving of thefe 
letters in evidence, it is impoifible, I think, to find any 
principle on which they can be received. I threw out 
for the confideration of the counfel, that, which, I think, 
puts an end to the cafe; that if the circumftances had 
arifen at Exeter or London, there would have^ been no 
queftion; no one would have thought of offering the 
letters of a perfon written at Exeter as receivable in evi¬ 
dence here; and if that is the rule with refpefl; to 
tranfa^lions which take place in England, how can we 
differ it with relation to the diftance at which the tranf- 
action takes place ? There is no known principle of law 
according to which the circumftance of an agent refiding 
abroad, makes it pra£licable to give a letter in evidence, 
which could not be received if the agent lived in Eng~ 
land. There is a mode of examining witnefies abroad 
by a commiflion, though it is tedious and expenfive; 
but notwithftanding thofe inconveniences, we cannot 
fubftitute this for it. It is unneceflary to^go into ail the 
cafes where letters of an agent have been received or 
reje£ked. The Mafter of the Rolls, in the cafe of Fairlie v. 

Ha/lings, lo. Ves. 123. has gone into fome of them; but it 
fuffices to fay thefe letters are not a part of the res g^a, 

‘not letters written in the courfe of the tranfaflion, and 
forming a part of it; but a mere narrative. We cannot, 
therefore, receive thefe letters in evidence. With refpeA 
to the cafe itfelf, there are words as wide as can be in- 

N n' 3 troduced 








01^ a i^cf^ipd inftancaf lmi<a occoi^i^ 
wl^i, even after a (bip has been ii| her por): of 4 i& 
ch«|^f « it has been necefiary to we^h anchor^ and feeh 
Mother port of delivery, on account of the circtpn dances 
of Mur^: it therefore becomes necelTary to obtain the 
liberty of waiting to get information. It ordinarily hapr 
pens that a Plaintiff’s cafe is proved againd the under** 
writers by his own agents} there is nothing fingular in 
thk cafe in that refpe^l, nor is there any remedy for it. 
VundrUT^ ftory was plain, confiftent, and uncontra** 
dialed; and the jury believed him. If 1 had been upon 
the jury piyfelf I probably might have given a different 
verdi£l, as thmking that the delay exceeded the bounds of 
reafonahle time ; the jury, however, have otherwife de¬ 
cided \ and 1 know not bow we can fay th^ their judg** 
ment (hall be reconfidered: the nile, therefore, for new 
trial muft be difcharged. 


Heatr J. I am of the fame opinion, nor can I fay 
I think the verdi£k againft the weight of evidence in 
this cafe: to be fure great delay has intervened, from 
July to OSeher^ and the Plaintiff mud give fame account 
of the caufe of it \ he has given fuch account, and th f 
jury have believed him. ^nd what papers were thefe 
for which the fiilp is faid to have been waiting ? not 
papers of ordinary occurrence, but forged documents for 
a particular purpofe; there might probably be more dan¬ 
ger, difficulty, and delay in procuring them, than in prp* 
curing ordinary papery at u cuftomThoufe, 

J. The length of time certainly creates a 
degree of fufpicipn, and calls for an explanation $ that 
f splanation ha# been given, '^ether that explanation 
would have been fatisfafiory to any of us, fitting as jury¬ 
men, f do not Imow \ It has been fubmitted to a fpecial 
jury of tncfpbants, who are yery competent judges, and 

7 they 
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ibtf tuw found on kt and I cannot lay they have done 
wiong; on the contrary* I think diey have judged rightly. 
As tathe letters* 1 think it quite dear that they were 
properly rejededi ^y are not part of the but 

merely an account of them* and upon no ground ad* 
miffible. 
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Gibbs. J. lam quite of the fame opinion: there are 
two queftions* firft* whether evidence which ought to 
have been received, was rejeded; and fecondly* whether 
the evidence which was received* fupports the verdidi 
which has been given; or rather, whether the verdidl is 
contrary to the evidence. Now as to the firft point* 
there is a clear diftindion between thofe letters which 
are admifiible in evidence, and thofe which are not. 
.When it is proved that is agent of J 3 ., whatever 
does, or fays, or writes in the making of a contrad: 9\s 
agent of is admiftible in evidence becaufe it is part of 
the contradf which he makes for J?., and therefore binds 
j?.; but it is not admifiible as his account of what pafles. 
Now what are thefe letters ? They are not part of the 
contradt itfelf, or of the res gefiee, but they are the ac¬ 
count which the agent renders to liis principal of what 
he is doing; they are not therefore admilfible. The 
fecond point is as to the cafe itfelf; this is very different 
from the nature of policies on voyages, fuch as ufed for¬ 
merly to be infured; and the underwriters are as wtU 
acquainted with the nature and extent of the riik as the 
aflured. Now what are the rifles ? « to any port or 
ports, place or places in the Baltic^ The ihip is not 
bound to feledi^ her port before ihe commences her 
voyage, it is ** backwards and forwards* with liberty to 
touch* ftay and trade at all ports and places for all purpofes 
whatfoever.’* The permifiion «to ftay for any purpofe 
whatever,** muft indeed be for fome purpofe within the 
Icope of the adventure. Now what were the caufes of 
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the ftay at Catfi/bam ? were they within the fcope of 'the 
adventure? Yes: thefe perfons were owners of the 
Elizai'etb t they fend her to Dantzic, and keep the Con* 
fianita at Carljbam, I cannot fay I think they a£ted impru* 
dently in feeling their way. And it was a great advan¬ 
tage to tlie underwriters, that the ConJIantia (hould be 
faved from the rilk and wear of the voyage to Dantzic. 
Now was this ftay in the mean time a purpofe within the 
fcope of her adventure ? Whether it was or not, is not 
for the confideration of the jury, it is a queftion folely 
for the confideration of the Court; whether the fhip 
(laid an unreafonable time or not for that purpofe, was a 
queftion for the jury; and I cannot fay I think (he ftaid 
an unreafonable time, ftie feems to have ftaid as ihort a 
time after the, papers were procured, as was poffible; 
but whether Ihe did or not, was for the jury to decide : 
they have decided, and I think, they have rightly decided; 
and I think the rule nifi for a new trial muft there¬ 
fore be 

Difchaiged. 


(IN THE EXCHEQUER-CHAMBER.) 

Hill v. Smith. 

In Error. 

'^HIS queftion arofe out of two fpecial j unifications 
pleaded to a declaration in trefpafs for taking wheat 
and other grain of the Plaintiff, and converting the fame 
to the Defendant’s ufe. The fecond plea ftated, as to 
the taking 30 pints of wheat, part, &c., that the city of 
Woreejier is an antient borough or city, and the citizens 

goods fold in a market can be due from the feller, qu4ere, 
borough cannot be fuppoited without Ihewing a beneficial coofiden- 
perfon of whom it is claimed. * 


or 
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or burgefles have imm^morialty been a body corporate 
by different names, until the charter of 19 Jac, 1. incor* 
porating them by the name of the niayor, aldermen, and 
citizens of Worc^eri and that the faid citizens or burgefles 
from time immemorial until that charter, and the mayor, 
aldermen, and citizens fince, have had and held, and been 
ufed and accuftomed, and of right ought to have and hold 
a market in the faid borough or city, in a certain place 
there now called the com market, on every Saturday^ 
(except when Chriflmas-day happens on a Saturday,) for 
the buying and felling of wheat and other grain there; 
^nd during all the time aforefaid have, at their own cofts 
and charges, repaired the highways and pavements of the 
faid corn market and other highways and ftreets in the 
faid borough or city, for the more convenient bringing of 
grain into the faid borough or city to be fold there; and 
by reafon of the premifes have immemorially taken for 
their own ufe a certain reafonable toll, viz. one pint of 
wheat, com meafure, for every three bufhels of wheat, 
reckoning the fame according to the quantity fold and 
delivered as fuch in the faid city or borough, fold in the 
faid market by fample, and afterwards brought into the 
faid borough or city to be delivered to the buyer, to be 
paid by the feller of fuch wheat, (except in certain cafes 
fpecified, which are not material,) and in cafe of non¬ 
payment of fuch toll after reafonable requeft, &c. the 
corporation have immemorially taken a reafonable dif- 
trefs for the fame &c. The plea then alleged that the 
Plaintiff on a certain market day fold to one T, Hull 31 
bags, as for three bnffiels of wheat in each bag, by 
fample, to be delivered in the faid city, which faid wheat, 
of which the faid 30<pints were parcel, 8 cc, was after- 
vrards brought to be delivered to T.HuU in the faid 
com market, in the faid city, See, (negativing its coming 
within any of the excepted cafes). That the Defendant, 
as fervant of the corporation, requeffed the Plaintiff, 
then and there having the poffeflion of the faid wheat, 

to 
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to pay toll for the fame^ being in the faid market fJace* 
an 4 within the faid city, and, uppn his Jpefu|a 4 took the 
iaid 30 pints for and in name of a diilrefs for the faid 
tokL The third plea diflrered from the firft only in 
introducing another cafe of exception, and in Hating 
that in cafe of non-payment of fuch toll the corporation 
had immemoxially tsd^en the fame out of the wheat (b 
ibid by fample in die faid market, and s^terwards 
Inrottght into the faid borough or city to be delivered to 
die buyer. The PlaintiBT replied to each of thefe pleas 
de in/uriSt and traverfed the prefcription. Upon the 
trial of die caufe at the Worcefier fummer aflizes 1808, 
before Le Blanc J., the jury found a verdici; for the 
Defendants upon the fecond and third pleas, and the 
Court below, after difchar^ng a rule mj% for a new trial, 
(reported 10 476.), gave judgment for the Defend* 

ant: the Plaintiff brought error in this court. 


C. B. Williams in Trinity term 18x1, argued on behalf 
of the Plaintiff. The corporation claim a right of a 
mixed nature, partly as a prefcription for toll of corn 
fold in the market, and pardy as toll-thorough in refpeiQ 
of their repairing the ftreets. The laff claim is untenable 
for want of confideratioii. They do not claim in refpefk 
of any right of foil. ,As to the iirft part of their title, 
toll is not incident to a market: the origin of tqlls and 
markets is Hated by Mansfidd C. J. in the cafe of the 
Bnalifs of fndtjhnry v. Brichndli 2 Taunt, 120. A toll on 
fale by fample is not due of common right; and fuch a 
fale is fubverhve of the market laws of the kin]gdom. 
The reafons Hated by Lord in the cafe of 

the Batiks ofTewh/bury v. 6 Eajl 461., are applk 

cable hsTe: dw benefits arifing from the correfdon of the 
mssfures by the officers of the market at the time and 
place of fide, and the view of the entire bulk, are loft in 
the cafe of a fale by fample: fo is the reduiftion of die 

price, 
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price, which takes place from fear that the rendor fliould 
he obii|;ed to carry the goods back again unlbld. So the 
heneht is loft of a fale in market overt, that the property, 
even if feloniouQy taken, ia changed by a fale therein. 
X^rd Coke, 6 Rep. $3. and 2 Inft. 713. fpeaks highly of 
this benefit. There are certain market laws for the 
benefit of the fubje^, and the king cannot grant a toU 
which interferes with them. The benefit of a court of 
poudr} is great, or at leaft formerly was, and every 
grant muft be expounded, with relation to the benefits 
and laws which were fubfifting when fuch grant was 
made. It Is faid by Fowl J. in Kerhy v. Whifhelov^ 

2 Lutw. 1493. the king cannot grant a toll for things 
not brought into the market to be fold: the meaning of 
which muft be, things not brought in bulk* This is the 
only ancient decifion of any Judge on the fubjedl. Lord 
RUenborougb follows di^um.' All the old books 

which fpeak of the toll of corn, fpeak of the toll of goods 
brought into market, Co. Dig. Mariet, R. i. If toll 
be granted, of common right it is only upon a fale of live 
cattle, not of viduals, wares, dec. But by cuftom it 
may be due for all goods brought to the market. Bo, 
ibid, the king cannot grant a toll for goods not brought 
to the market, 2 Jnfi. 220. Toll to the fair or market, Is 
a reafonable fum of money due to the owner of the fair 
or market, upon fale of things tollable within the fair or 
market, or for ftallage, picage, or the like. And this 
was at the firft invented, that the contradls might have 
good teftimpny, and be made openly, for of old time 
privy or fecret coutraff8 were forbidden, and this purpose 
of teftimony is not anfwered by a fale by fample. 2 Lutw* 
1331b. ** by law no toll is due except of goods fold, unlefs 
It be by fpecial cuftom.” By fecial cuftom therefore 
it may be due: from this the inference is, that the goods 
fpoken of are brought into the market, becaufe otherwife 
the toll emot be levied*^ If XQO lacks are, brought into 

a market. 
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a marlcet, and expofed, but not fold, if toll may be de« 
manded of it, that is a grievous injury to the fubjefl;. It 
is faid' in Co. Dig. Market £. citing. Mo. 62$. the king 
oannot grant that a ihop (hall be market overt 15 Co. 84. 
Ntajf reader, the reafon of this cafe (of market overt) 
extends to all markets overt in England. There are 
therefore privileges relating to a market, which the king 
cannot grant in derogation of the right of the fubje£);s to 
market overt. 4 T. R. 107. Mofely v. Pierfon. Lord 
Kenyon C. J. fays, there may be a fate by fample in fraud 
of a market, but not qui fale in a market; for the ex- 
prelTion, a fale in a market, imports that the goods fold 
are brought into the market and ready to be delivered to 
the purchafer. It muft therefore be contended, that the 
bringing of a fample, a handful of corn, into a market, is 
the bringing into the market of the com fold, within Lord 
Kenyon*s diBum. If fo, and if it be a cafe in which toll 
is due of all corn brought into the market, although un¬ 
fold, it would be produ^ive of extreme hardihip: for if 
a feller produces a fample of 100 loads of wheat which 
he has at home, he would thereby make toll to be due of 
the whole quantity, though unfold. There is no prece¬ 
dent in any books of toll on a fale by fample. In no 
book is there a (ingle cafe which can apply to warrant 
a toll on goods not brought into the market. It alfo 
appears that the toll claimed is not merely a market-toll: 
from the circumftance that the prefcription requires 
that the com muft afterwards be brought into the city 
to be delivered, it may be inferred that the Defendants 
have no confidence in their claim of toll for corn fold by 
fample in the market: it is therefore mixed up with the 
circumftance in the nature of toll-thorough, of its being 
afterwards brought into the city. Lord Catnden*s judg¬ 
ment is very applicable to this confufion, where he re¬ 
marks on the plea, in 2 WHs. 296. Truman v. JKa/g^ 
bam. No confideration is (hewn in this cafe to juftify 

the 
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the claim of toll-thorough* It is not here ftated that the 
corn is brought into the city over any part of the ways 
which the corporation repairs: and this alfo brings it 
within the principle of Truman v. Walgham^ where the 
prefcription was> that the Defendant amended divers and 
many ftreets in Gainjboroughf and it was not alleged that 
the Plaintiff went over any of them. Lord Ellenhoroughf 
on the motion for a new trial, noticed this defedi, but 
faid, as it was on the record it mull be taken advantage 
of in another (hape* Another material argument is this» 
by common law the toll is demandable only of the buyer, 
and not of the feller, 2 Inji. 221. 2 Lut^, 133^* Mayor 
of Northampton v. Ward, I 107. In this plea is 

no allegation of any demand having been made of the 
buyer or any refufal by him, “ the faid T, Hill” 
the feller, not the buyer, << then having the cuftody and 
poflelfion of the faid wheat.’* If the corn were to turn 
out unmarketable, or varying from the fample, the cor¬ 
poration would, therefore, according to this practice, 
have their toll before the buyer had had ^ the infpec- 
tion, or had received the bulk. In this cafe, therefore, 
the Defendant below is at all events premature in making 
his diftrefs, becaufe he does not wait till the com is got 
into the hands of the buyer: he diflrains for the toll 
before it is really due : Cor if the corn is never fold at 
all, the toll never can accrue due from the buyer; yet it 
is claimed from the feller. The dictum of Powel J. in Kirby 
v. Whichelov) is cited by Comyt without any diftruft. 
See alfo hih» Affis* anno* 22.^/. 58. as to toll-thorough. 
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Pullir endeavoured to fupport the prefcription ftated 
in thefe two pleas. The corporation do fet out the 
confideration for their toll, viz. that they are bound to 
repair the faid corn market and other highways and 
ftreets in the faid borough or city, for the more conve¬ 
nient bringing of grain into the faid borough or city to 

be 
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tie (old tl^e. The t)efendant alleges that the faid cOtii 
out of n^hith he took the tollj was btolight to be delivered 
to the buyer in the faid )ilace calb^d the com matket} (b 
that ^ appears that it was in the born market at the time 
when this diftrefs was taken: this is material as to the 
point of confideraticn to fupport the toll. It has been 
atgued to be radical defeat} that it is Hated as a 
toll for com fold by fample in the market. But this 
Hands on the record as the acknowledged immemorial 
nfage; therefore the grant mull be fuppofed originally 
to have contained words either exprefs^ or large enough 
by inference^ to cover corn fold by fample. If the 
grant be, as it was conHdered in another place, a grant 
of toll for com fold quovis modd in the market, it will 
include fale by fample. Inafmuch as thefe markets are 
all for the benefit of the fubje£ls, and import a benefit to 
them, it is nothing unreafonable that the king (hould 
have granted the toll on all fales of corn, to be con- 
du£led in any mode foever that (hould in future days 
urife and become convenient. Lord Coh, 2 InJI* a 2 o* 
fays, toil was originally in confideration of the witneif* 
ing of the contradl. This benefit is not taken away from 
a fale by fample. Confideration is necefiary for toll- 
thorough ; for the right of the fubjefi to pafs over the 
king’s highway is antecedent to the right of taking toll; 
therefore the king cannot grant toll in derogation of that 
right, without a quid pro quo, a confideration, feme pro¬ 
portionable benefit to the fubjedf. It never was doubted 

f 

that where no market had been before fnbfi fling, the 
king might give the lord any toll he liked, in confidera¬ 
tion of the benefit to the fubje£l refulting from futh 
market. Cro, EL 558. Heddj v. Whitlboufe, Smith r. 
Shepherd, Mo, 574. The Defendant preferibed for toll 
on (Keep pafiing through the town, and the Court faid 
the inheritance of the (ubjeii^ to pafs over the highway 
was antecedent to all ptef^ptions, 3 Lev, Erideauk 

V. IVarne, 
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y. Wamet S. C. i Mod. 104. The Plaintiff prefcribed 
for toll of every’ (hip that came within Slider Pointy in 
refpe£): of his maintaining a wharf within his manor) 
and keeping a buflieh and clamed toll of a veffel 
which came within Clipper Pointy but never ufed his quay, 
nor came within his manor i and it was held bad, for 
if the lord was at liberty to do what he claimed, it would 
be againft common right; but if he had (hewn the ufe 
of the lord’s wharf, quay, or land, the prefcription 
would have been good. How far tolf (hall be taken of 
goods not brought into the market, mult, therefore, de¬ 
pend on the circumftance whether the market be bene¬ 
ficial to the parties or not. It might equally feem 
very unreafonable if the king granted toll of all goods 
fold within the market, for there might be a fale be¬ 
tween individuals notoccafioned by reafon of the market; 
but there is the advantage of the teftimony of the officers 
of the market, and other confiderations and. benefits 
may be had, though the goods be not brought into the 
market, 3 Lev, 37., Mayor of London v. Hunt. Mayor 
f Yarmouth v. Eatony 3 Burr. 1402. So, The Corpora¬ 
tion if Exeter v. Trinlety referred to in 3 Burr. 1405., 
liberty to bring goods into a port is itfelf a confideration 
for a toll. And Lord Mansfieldy in The Mayor fYar^ 
onouth V. Eatony faid, the ownerlhip of the foil is out of 
the cafe. This, then, (hews, that the confideration of 
fetting up the market, keeping officers, &c. is fufficient) 
without the ownerfiiip of the foil. Lord Coie fays, <^the 
witneffing the fale is the confideration of the toll: fo 
may (lallage, picage, or the like be.” Sargent v. Rtedy 
'iStr. 1228. Prefcription to take three bufhels out of 
every (liip’s cargo of barley,' and held good, becaufe 
there the lord of the quay was the lord of the manor, 
and entitled as grantee of the foil, for depofiting goods 
on his foil, and there he docs not ftate any other con- 
fideratioh* But where the claimant has not the foil, he 

mult 
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muft Rate a particular confidcration.. The king may 
grant a market to be held in a highway (fubje£^ tO' the 
queftion) whether he impedes the paflage of the king’s 
fubje£l8, which perhaps he cannot do,) if it does not 
hurt any individual. \Heaih J. The foil of the high¬ 
way may pollibly belong to the mayor.] It does not 
appear on thefe pleas whether it does or not. Although 
fome part of the conveniences which a market formerly 
afforded, may not now he enjoyed under the fyftem of 
fale by fample, the parties have many remaining, and 
others equivalent. The feller has the ufe of the place 
granted by the king to the grantee for the purpofe of a 
market, the advantage of teftimony, the convenience of 
meeting all his cuftomers together, inftead of going 
round from houfe to houfe: it is fufficient, if any bene¬ 
fit remains , to the ufer of the market, which there cer¬ 
tainly is, and a fmall benefit will fupport this grant. 
As to the di&utn in Lutw» its authority may be admitted, 
becaufe it is fimply faid, and without reference to any 
mode of bringing the goods into the market, whereas 
this com fold in fample may be faid in one fenfe to be 
brought into market. As to the other diSktm that toll 
may be due, of goods not fold, it certainly is fo, as in 
die cafe of Litchfield market, where a penny is due to 
the perfon who fweeps the market for all com brought 
in to be fold, and carried out unfold. As to Mofely v. 
Pierfent the words of two of the Judges are to be,much 
attended to. Until very lately it was neceflarily under- 
ftood that all goods fold in a market, were brought into 
the market to be fold. AJbutfi J. fays, this claim, being 
a matter firiHi jurist it ihould be, laid in the declaration 
with great prccilion; becaufe it is to remain on record, 
as evidence of the right to future ages; and if the Plain¬ 
tiff were to recover on this declaration, I think this 
record would be evidence of a claim of toll on contrails 
of fale of goods in the market by fample. He could 
♦ 15 not 
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aot have argued thus if he had not confidered it as 
clear that if fuch a claim were in fa£^ proved, it would 
be good in law. \Mansjuld C. J. No : the record is 
evidence of the law to future ages, as well as of the 
fad, and therefore it does not ihew that jijkhurjlh 
thought that before fuch law was eftablifiied by fuch 
evidence, fuch a prefcription would be good. It leaves 
the cafe much where it found it, and only ihews that 
he thought that a claim of toll on fale by fample would 
be included in a general claim of toll for all corn fold 
in the market.] In fuch a fale tiie party has conve* 
niences fuificient to fupport fuch a griint, and the grant 
has thereby been explained to be that on which the De¬ 
fendant Hands. But, fecondly, No conGderation at all 
being neceflary to be (hewn, even if an imperfeft con- 
fideiation be (hewn, it will not vitiate. If, therefore, 
it be faid that as the Defendant has alleged a conGdera¬ 
tion, he ought to allege one that is fuGicient; it is 
other wife held in Colton v. Smithf Cowp, 47.; there a 
conGderation was laid, and It was inGHed, that as it was 
laid, it ought to be a fufGcient conGderation, whereas 
it did not extend to all who paid. But the Court held 
that although they there alleged a conGderation for the 
toll they claimed, which would not fupport them in point 
of law, becaufe laid larger than they could maintain, 
yet that as no conGderation was neccGary to be ilated, it 
did not vitiate. And this is the diftinflion between that 
cafe and Truman v. IF'olgiam, which was a cafe of toll- 
thorough, where it was neceflary to (hew a conGderation, 
and fo are the cafes explained ; for the king has a' right 
to grant a market and toll to any fubje£l, fo as he do not 
derogate from the rights of other fubjefls, and the cuf- 
tomers have fuflicient conGderation from the market ^ 
therefore what is faid of the conGderation for toll- 
thorough does not hurt. And it neceflarily appears that 
they who ufe the market have the conGderation, which is 
VoL. IV* O o the 
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the repairing the corn market; and all who fell in it have 
benefit by the corn market. And if there had been an 
origioai. free com market, and die king had made a fub* 
fequmit grant of the market with toll, to the corpora** 
tion, they repairing the market, on a procefs to repeal 
that grant, die queftion would be, whether the king 
conferred a fubftahtial benefit on the fubje<ft in impofing 
the toll t or whether it were a mere pretence for taxing 
the fubjed);; and if it were a fubftantial benefit, the 
‘grant of toll would be g6od, in confideration of the 
benefit, though formerly the fubjecls had the market, 
without that benefit, gratuitoufly. It is not wonderful 
that no old cafes are found in the books refpedling it, 
for the pra^ice of felling by fample did not, until of 
late, cxilt; but it does not therefore follow, that if 
grantor, forefeeing that the mode of felling would vary 
at a future time, Ihould either have given exprefsly the. 
toll on corn fold by fample in the market, or on corn 
fold quovh tnodog it Ihould not be good. The lord of 
the market has not the lefs a right of diftrefs on all the 
corn, fuppofing that the corn fold did not agree with, 
the fample, and was not . in fzii delivered, the Defend¬ 
ant is neverthelefs entitled to keep the toll, for the ven¬ 
dor has had the benefit of the market, and mult not 
take advantage, of his own fraud* 


/ 

C. F, WilliamSy in reply. The Defendant cannot fever, 
his prefeription: and he Itatea two ingredients in it: lit, 
that the corn (hall be fold by fample in the market; 
^dly, that it fhall be afterwards brought into the city 
to be delivered; but tlie fecond ingredient is wanting 
here. The fubfequent delivery in the market*place hajf 
nothing to do with the prefeription; the plea does not 
aver that the wheat was ever delivered in the borougli, 
but only that it was brought to be fo, non conjiat whether 
any part of the market-place is or is not within tlie 
highways; and therefore the cafe ftill continues within 

4 tha't 
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that o£ Truman v. Wolghatn j and tliei Defendant mud 
iheMir, which he has not done, that the corn was brought 
over the roads which the corporation mended; all the 
cafes cited will appear on examination to be of toll 
, traverfe j but this is of toll-thorough, not traverfe. It 
is not true that the king may, on eftabliftiing a new 
' market, grant any toll, of whatfocver amount: it muft be 
reafonablc. This claim being mixed of toll for a market 
and toll-thorough, the plea is not fupportable in law. 

Cur. adv. vuli. 
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Mansfield C. J. on this day delivered judgment. 
This cafe has remained fo long, not fo much from 
any great difHculty that attends it, as from the 
angularity of the cafe. The venue is laid at Droits 
•votchy not at Worcejier. The Defendant pleads a right 
under the corporation of the city of Wcrcejier, to take 
the corn as a toll upon what is called, in the pleadings, 
a fale by fample. The foie qiieftion is, whether the 
prefeription is fuch an one as can be fuftained in law. 
If claimed as toll-thorough, it cannot be fupported, for 
it is not alleged that the corn paiTed over any llreet 
which was repaired by the corporation. Therefore, 
there is no pretence for calling it toll-thorough. The 
plea muft therefore reft upon the right to take toll of 
corn fold by fample. In ftating that right, the De<« 
fendant alleges that the corporation repaired the ftreets 
for the more convenient bringing the corn into the 
city to be fold there. It is contended, that this claim 
cannot be fupported. This is the firft time fuch a toll 
Was ever thought of. I was furprized that any evidence 
could be found to fatisfy a jury that fuch a right exiftod. 
It is well known that fales by fample are of modern . 
introduflion, and it was fo admitted by the De¬ 
fendant’s counfel, as an excufe for not finding any 
cafe in fupport of fuch a right. We underftand at 
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this day) what a fale by fample iS) but there is no ex¬ 
planation of it in any law book. The falc by fample 
has no connection with. the market ^ the corn fo fold 
is never brought into the market; and if toll might be 
demanded for corn fo fold, I cannot fee why it might 
not be demanded for any fale whatever contracted for 
in a market; for the fample is only ufed to fhew the 
quality of the thing fold. When cnc confiders the 
fale by fample, as-it is cal’ed, it is an abufe of the 
word fale. It is no fale at. all. It Is a contraCt to fell 
a quantity of goods anfwering to the fample, but not 
any fpecific goods: :t is to fell 50 bufiiels of corn of 
fuch a quality, but no fpecific 50 bulhels. The corn is 
not fold in the market } and the toll to be paid for a 
fale in a market, is for corn brought into the market, 
and there fold. Lord Coke, in his comment on the 
ibatute of W^ejlniinjler the ift, 2 Inji. 220. and on the 
flat. 31 Eliz; ibid, 713. fays, that the common law did 
hold it for a point of great policy and behoveful for the 
commonwealth, that fairs and markets overt flrould 
be replenifhed, and well furnifiied with all manner 
of commodities vendible in fairs and markets, for the 
neceffary fuftentation and ufe of the people \ that fairs 
were invented that contraCls might have good teftimony, 
and be made openly, and that tlie feller might know 
what to afle, and the buyer what to give; and he quotes 
many paffages, (and amongfl; others one from the Mirror^ 
C. I. /. 3., which 1 could not find.) which (hews that 
the goods fliould be brought into the market, and that 
the gdods diould be fold there publicly. This fale by 
fample is direCXly contrary to the origin and purpofes of 
markets; and it would bj a ilrange thing, that toll 
(hould be taken by the owners cf the market on that 
very tranfaClion, whioh is contiary to the intention of 
the market. Lord defines toll to he a compenfation 
to the owner of the fair or market, upon the fale of things 
toUablc within the fair or market. In Mofely v. Pier/on 
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the Court faid, that the very words “ fold in a market** 
implied that the thing muft be in the market. If £o, 
what fort of grant from the crown can we imagine to 
fupport this prefcription ? No particular cafe has been 
cited, in which there has been an exa£f decifion that 
toll (hall not be taken for goods not brought into a 
market: but in Lutw. i5o2>) Powel J. faid that the king 
could not grant a toll of things not brought into the 
market, and Lord Chief Baron Comyn in title, Market^ 
adopts the dotSfrine of Powel. All the do£lrine of 
fales in market overt militates againd any idea of a fale 
by fample ; for a fale in market overt requires that the 
commodity (hou^i be openly fold and delivered in the 
market, and Lord Coke fo fays in his 5 Rep. 82., and that 
everypart both of the trcatyand completingof the fale mud 
be in the market overt. It was properly argued by the 
counfel for the Plaintiff, that all the dod^rine of the Court 
of piepoudre was contrary to the notion of a fale by fample. 
Such a fale could not polTibly be the fubjeft of that 
jurifdi£fion j for whatfoever is there determined, according 
to 4 mud be concerning matters only done on the 
day of. that market, in the place and hours of the 
market, neither before nor after: no contraft made be¬ 
fore, or to be executed afterwards, can be the fubjeft of 
the jurifdi£tion of that court; yet the law fays, pie^ 
poudre is incident to every market and every fair, and 
has conufance of all matters arifmg in the market, con- 
fequently it is impoffible that a fale by fample can be 
conddered as a file in the market. We are therefore of 
opinion that the prefcription cannot be fupported, and 
that the Plaintiff below is entitled to recover his damages, 
and the judgment of the Court below mud be reverfed. 

Judgment reverfed. {a.) 
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(a) The reporter is indebted for the judgment in this oafe, to 
. the known accuracy of Mr. PmJie. 
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A broker who 
H iodebied to the 
ailignees of a 
bankrupt for pre¬ 
miums due to 
them u^ion policies 
fubfcrilied by the 
bankrupt before 
his bankruptcy, is 
not entitled to fet 
off returns of pre¬ 
mium due upon 
the arrival of ships 
which have arriv¬ 
ed fince the bank¬ 
ruptcy. 


Goj^oschmidt and Others, Ailignees of Bond, a 
Bankrupt, v. Lyon. 

^ I "'HIS was an a£tion brought by the Plaintiffs as 
affignees of Bond, a bankrupt, againft the Defen¬ 
dant for premiums of infurance due and payable to the 
bankrupt, as an underwriter, from the Defendant, previous 
to the bankruptcy. There were alfo counts in the 
declaration for money paid by the bankrupt for the ufe 
of the Defendant, and money had and received by the 
Defendant to the ufe of the bankrupt and on an account 
ftated between the bankrupt and the Defendant. The 
caufe came on to be tried before Mansjield C. J. at Guilds 
hall, at the fittings after Eajler term 1812, when a ver^ 
di£t was found for the Plaintiffs for 36/. \6s., fubjedl to 
the opinion of the Court on the following cafe. The 
bankrupt, previous to his bankruptcy, was an under¬ 
writer, and underwrote policies of infurance to the De¬ 
fendant, who was a India merchant in London, 

and elfc<fled infurances upon goods conffgned to him- 
felf, a(Sling in thofe cafes as an infurance broker, as well 
as a merchant: the following policies were underwritten 
by the bankrupt to the Defendant: 300/. on goods by 
the Britijli Qitecn, at and from Jamaica to London, under¬ 
written jipril 1811, at a premium of 8 guineas 
per cent, to return 4/. per cent, if the (hip departed with 
convoy for the voyage, and artived. At the head of the 
fubferiptions on that policy was the following declaration 
of the property infured << on three hundred hogflieads of 
fiigar, valued at 23/. per hogfhead, (900/. of which valua¬ 
tion was infured on another policy,) on account of the 
truftees and executors of Richard Meykr efq., deceef- 
ed, .for Me^kr»Jield eftate. 320/* on goods by the 
Elizabeth, at and from Jamaica to London, underwritten 

A V* 
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29th April i3ii| at a premium of 8 guineas par cent. 
to return 4/. per cent, if the Ihip departed with convoy for 
^he voyage and arrived) on 40 hogflieads of fugaty valued 
at 2j/. per hogfhcad, on account of the truftees of 
Silver Grove eftate. And 300/. on goods by the Thames, 
at and from Jamaica to London, underwritten 29th April 
i8ii» at a premium of 8 guineas per cent, to return 4/. 
per cent, if the fhip departed with convoy for the voyage 
Snd arrived) on 50 puncheons of rumy valued at 30/. 
per puncheon) on account of the truftees of Worc^er 
and Roundhill eltates. At the head of each policy the 
name of the Defendant was infertedy David Lyon, 
agent. The premium on the Briti/b Queen was debited 
by the Defendant in his account with the truftees o£ 
R. Meyler dcceafcd for Meyler-fUld eftate. The premium 
on the Thames was debited by the Defendant to the 
truftees of Worcejler eftate. The premium of tho 
Elizabeth was debited by the Defendant to the truftees 
of Silver Grove eftate. The goods infured by all the faid 
policies were configned to the Defendant in London, and 
the infurances were efFe£l;ed on account of the truftees 
above named *, but the Defendant had at the time a lien 
on the goods infuredy and alfo upon the faid policlesy 
for monies advanced by him for the ufe of the pro¬ 
prietors of the eftates from which the goods were 
ftiippedy and alfo for the premiums upon policies. 
All the faid (hips failed with convOyy and arrived in the 
port of London, and reported at the cuftom-houfe in 
London as follows; the Thames and Elizabeth on the 22d 
July 1811) and the Britijh Queen on the 24th July 1811. 
The bankrupt committed an aA of bankruptcy on the 
Sihjuly 1811) and the commiftion of bankrupt idued 
againft him on the 15th July i8iiy and the Plaintiff 
^ere duly conftituted his aftignees: and upon 
balance of accounts between the bankrupt and the 
Defendant) the fum of 176/. 5/. wag due ^om the 

4^ o 4 Defendant 
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Defendant to the bankrupt *at the time of his bank« 
ruptcy, exclufive of the returns of premium mentioned 
in the above three policies, which amounted to 36/. id/.: 
that fum of 176/. 5/. had been paid into court upon a 
plea of tender, which was admitted to have been made. 
By the courfe of dealing between the bankrupt and the 
Defendant, all returns of premium ariling on the feveral 
policies were deducted from the amount of premiums 
payable upon the fame policies underwritten by the 
bankrupt to the Defendant before fuch premiums were 
paid over. The accounts between them in each 
fucceeding year were adjufled and fettled up to the 31ft 
December in fuch year; and if any returns of premium 
were (till pending at the time of fettling any account, 
the balance of fuch fettled account formed the iirft item 
in the account of the enfuing year, and the pending 
returns of premium were, from time to time, as they 
occurred, brought to the debit of the bankrupt in fuch 
fubfequcnt account; but the balance of each fettled 
account was not paid over to the bankrupt, until 15 
months after the fettlement; fo that all returns of 
premium were a^ually afcertained and dedu£led, before 
any part of the adjuiled balance was paid over. The 
queftion for the opinion of the Court was, whether 
the Defendant was entitled to retain the faid fum of 
36/. 16/. out of the balance due by him to the bank¬ 
rupt ; and if he was fo entitled, then a verdi£l: was to 
be entered for the Defendant; if not, then the verdift 
for the Plaintiff was to ftand. 


Shepherd Serjt. contended, that the Defendant, who 
ftood in the fituation of a broker, and not of the 
alTured, was not entitled in this cafe to fet off the 
returns of premium, againil the fums which he owe? 
to tlie PlaintiflFs for the premiums wduch had becbme 
due to the bankrupt as an underwriter; from the 

moment 
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moment that the underwriter had put his hand to riie 
policy, not the aflured, but the broker, was his only 
debtor for the premiums; but all returns of premium, 
as well as all loiTes, which became due, were a debt 
from the underwriter to the aflured alone, and not to 
the broker; nor was the broker entitled to receive from 
the underwriter either return of premium, or lofs, 
.without an efpecial authority from the aflured to the 
broker, warranting him in fo doing; and confequently 
he could not by virtue of his chara£ler as broker, fet 
off returns of premium in account with the underwriter. 
To this point he cited WUfon v. Creighton^ cited in Grove 
V. Dubois, 1 T.R. 113. IGibbs J. obferved that the fet- 
ofF in that cafe was con lined to lofles, and did not in¬ 
clude returns of premium, and that the judgment of 
the Court there, went to that point only; and Lens Serjt, 
for the Defendant, referring to a MS. note of his own, 
which confirmed the report in 1 T. R» agreed thereto, 
and obferved chat an inaccuracy in this refpe^ had 
found its way into the flatement of the cafe in a very 
learned work, 1 Marjb, on lnf» 2 Ed. 293. where the de- 
cilion is reported as extending to returns of premium.^ 
Grove v. Dubois was the cafe of a del credere commiflion, 
and therefore not applicable here. In the cafe of 
Minett V. Forrejler in this court, Et^er term 1811, 
^.541. note (tf), it was held, that there was no 
difference between Ioffes and returns of premium in 
that refpe£I, nor did it matter whether the return 
became due before or after the bankruptcy, the 
Court there decided that the bankruptcy determined 
every authority given by the underwriter to the broker, 
and that the broker could have no right to fet off the 
return of premium in any cafe except on the ground of 
fome authority that he had, to make adjuftments; and 
that the broker was not in that cafe entitled to fee off 
either the returns pf premium which accrued before the 

bank* 
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tS 12* baik]aniptcy» or thofe which accrued after the baidcruptc^, 

^*^8 »<ijuftcd either of the item8> and his authority 
V. bnng revoked by the bankruptcy. The Court went on 
1 ^ 9 . this ground, that the adjuftment by the broker is accom¬ 
panied by an implied alTent of the principal to the 
broker’s receiving the money in order to account for it 
to the principal, but as no adjuftment had taken place, 
there was no evidence of any fuch aiTcnt; but the right 
of the afiured to receive it, arofe, not by the adjuftment, 
but.by the event on which the premium became returnable. 
After an adjuftment made by the authority of the alTured, 
perhaps the broker could fue the underwriter for the 
balance, not however as for returns of premium, but 
only as for the balance of an account dated between 
thofe two perfons. In the generality of cafes it hap¬ 
pened that a fpecial authority was given by the allured 
to the broker, to fettle loftes and returns of premiums; and 
it was to be exercifed by the brokers adjufting the ac¬ 
count, and fuch an adjuftment when made, may be con- 
£dered as accompanied by the virtual aflent, both of the 
afliired and of the underwriter, that the fums due from 
the underwriter to the alTured ihall be fet off againft the 
films due from the broker to the underwriter, and that 
the balance only (hall be paid; but that is the fame 
thing as if die returns of premium had been firft paid 
to the afliired, and by him lent to the broker, and the 
broker does not acquire that right by virtue of his cha- 
radter as broker, but only by reafon of that fpecial 
kflent; and no fuch adjuftment had been made in this 
cafe, nor confequently any fuch fpecial aflent given; nor 
could have any fuch have been made, the returns of pre^ 
mium not being due before the bankruptcy of the under¬ 
writer, and the bankruptcy being a revocation of any 
implied authority that had been conferred on the brokir, 
to make fuch adjuftment without the interference of the 
uodcrwiiter. ]^ea if the bankruptcy had not' inter¬ 
vened. 
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V£ncd| the better opinipa wo|uld, reem. to be that the i8lR* 

return of premium could not be fet off, if the Court of v—^ 

King’s Bench had not decided otherwife in the cafe of 

Sbie V. Clarkfon, 12 EaJ^ 507; but, at all events, the bank- Lyon* 

ruptcy having intervened, that circumftance materially 

differs this cafe from that. The broker cannot by any 

a£): of his done after the bankruptcy of the underwriter, 

change the rights of the bankrupt’s effate. 


Lens for the Defendant.. In the cafe of Shee v. Clarkfon, 
the Court drew a clear diftinclion between what was 
due to the affured for Ioffes, and what was due for re¬ 
turns of premium : they confider the latter as a part of' 
the premium itfeif, which is not to be paid over, if the 
event on which it is returnable, afeertains the amount 
of the deduflion before the premiums are paid; and 
tliat in fuch cafe the underwriter is entitled to receive 
no more in the hrff inftance, than he would be ulti* 
mately entitled to retain on the balance of the premium 
account. But the fuppofed determination of the broker’s 
authority by the bankruptcy docs not affefl the prefent 
Defendant. This is not to be coniidered as the mere 
cafe of broker and underwriter; if it were, it would be 
difficult to get over the authority of Minett v. Forr^er t 
but the Defendant being under advances to the perfone 
whofe effates produce thefe goods, for which advances 
he has a lien, has an aflual intcreil in the fugars, and fo 
combines the characters of affured and broker j although 
the items in this account are dated in different years, yet 
it is all one account, and the feveral correlative items are 
all to be confidered together, and the mode of dealing 
amounts to an agreement, whether conhdered as be¬ 
tween broker and underwriter, or as between under¬ 
writer and affured, that there (hall be a running account 
between them, in which the reCums of premium Ihall 
form ap ingredient. This therefore comes within the 

ftatutc 
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ilatute of 5 G» 2. r. 30.1. which extends to open accounts 
as well as liquidated accounts, and allows a fet-ofF, not 
merely of mutual debts, but alfo of mutual credits; 
and although the underwriter might have originally re¬ 
ceived the entire premiums, if he Had been fo difpofed, 
yet he has, by his courfe of dealing, agreed to keep open 
a mutual credit, and to receive the balance only, and it is 
wholly confident with the judgment in Minett v. For- 
rejier^ that the parties may fo deal together, as that the 
underwriter (hall agree to receive only what upon the 
fhips arrival fiiall appear to be due as the balance of the 
account of the premiums. That agreement made before 
the bankruptcy, is binding upon the Plaintiffs. 


Shepherd in reply. The courfe of accounts dated to 
be adopted between the parties in the prefent cafe, made 
no difference, firft, becaufe it was the ordinary courfe 
of dealing between broker and underwriter; and 
fecondly, becaufe a broker could not give validity to any 
Contra£f which fhould contain terms derogatory to the 
light of his principal: the contrad^ which the Defend¬ 
ant’s counfel contended was to be inferred from the 
courfe of accounts dated, mud be mutually binding, 
if binding on either party. But if it were mutually 
binding, it would follow, tliat if the broker indead of 
the uniclerwriter had been infolvent, the latter might fet 
off the lodes and returns of premium due from himfelf 
to the affured, againd the premiums due to himfelf 
from the broker, a right which would be dedru£tive of 
the intered of the affured; and therefore, as the con- 
tradk could not be made mutually binding, it could not' 
be binding on either party. The cafe'of Shee v. Claid^n 
introduces fo intricate a rule, that it will be didicult to 
follow it, and it may be faid without hefitation, that if 
that cafe had been fubmitted to this Court, they would, 
in conformity to the principle which goven^d Minett ▼. 

' Forre/ler^ 
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ForTtfitTi have decided it differently. The rule hitherto 
adopted between broker and underwrite^ is limple and 
well defined, and it is defirable to adhere to it. 

Mansfield C. J. If we follow our determination in 
Minett V. Forrejlert I do not fee how we can poffibly 
help deciding, as we did then, that thefe Aims cannot 
be fet-off, confequently the Plaintiffs are entitled to 
recover their 36/. 16/. 

Judgment for the Plaintiffs. 
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JNIikett and Another, Adignccs of Earciiard a Bank¬ 
rupt, V. Forrester. 


Tins was an aftlon of 
iijfitmpjll for premiunis of in- 
furance due from the Defendant 
to the bankrupt before his 
bankruptcy, and for money had 
and received by the Defendant 
for the life of the bankrupt, 
to which the Defendant pleaded 
the general iflue. The caufc 
came on to be tried before 
Mansjield C. J. and a fpecial 
jury at the London fittings after 
Hilary term 1811, when a verdift 
was found for the Plaintifls for 
.^9/. 6 j. damages, and 4or. coils, 
fuhjefl to the opinion (}f the 
Court on the following cafe. 
Barcbard became a bankrupt 
on the i6th November zSio, 
and a commifiion of bankruptcy 
afterwards ilTued againll him, 
under which he was duly de¬ 
clared a bankrupt, and the 
Plaintills were his aflignees. 
harebard previoufly to his bank¬ 
ruptcy was an underwriter at 
Lloyd*et the Defendant was an 
infurance broker, and the bank¬ 
rupt before bis bankruptcy under¬ 
wrote two policies, one of the 
X7th day of April 18x0, to the 
amount pf 300/., on^ i^oods by 
*tbe Ihip Mejffinat on a voyage at 


and from Oporto to the United 
Kingdom at a prcmiuin of ten 
guineas per cent.^ the bankrupt to 
return 5 per cent, if the Ihip 
failed with convoy and arrived; 
and one other of the' 17th of 
Augujl 1810, to the amount of 
3C0/. at the fame premium, on 
goods by the Ihip Sea Flowert 
upon tlie fame voyage, with a 
fimilar return: it is the invariable 
cufloni for the underwriters, 
where they fubfirribe a policy of 
infurance^ to write againll their 
rerpe<ftive fublcriptions an ac¬ 
knowledgment of the premium 
having been then received, 
although it is never in fadl 
paid at the time, but is 
entered by the broker, (left his 
commiflion of five per cent, there¬ 
on,) to the credit of the under¬ 
writer in an account between 
them, and, in like manner, is 
entered by the underwriter in his 
books to the debit of the broker ; 
and the broker alone is afterwards 
confidcred as liable to the under¬ 
writer for the amount of the 
premium, after dedudling the 
broker’s commiflion. Thefe 
policies were eflbdled agreeably 
to that enftom. The Defendant 

was 


Easter Term, 
1811. Afay 2 ^. 

An infurance 
broker who is in¬ 
debted to the 
ctfc^tsof a bank- 
rup^ underwriter 
for picmiums, can¬ 
not, witlkout an 
efpecidt authority, 
fet off agaiiift that 
dt bt, fums due 
from the under¬ 
writer for return 
,of pre'Mium. 

Whether the re¬ 
turns became due 
before the bank¬ 
ruptcy. 

Or alter the 

bankruptcy 
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was ncit ititerefied in the pro¬ 
perty infuredy but aAed merely 
as a broker in efieAing the in- 
furaace; and he had no del cre» 
dere comniiffion* The firft men- 
tkmed flilp failed with convoy> 
andarrivedbefore the bankruptcy; 
and there was a Ihort interefti 
upon which the infured became 
entitled to a return of premium 
equal to %l.fer cent, in addition 
to the 5/. per eenU for convoy: 
the lecond (hip failed with 
convoy, and arrived after the 
bankruptcy; and there was alfo 
a Ihort intereft in that cafe, 
whereupon the aflured became 
entitled to a return equal to 
1/. afa. per cent, in addition to 
the 5/. per cent* for convoy ; 
the Defendant, previoufly to the 
commencement of this adlion, 
paid to the Plaintiffs the whole 
of the premiums due upon thefc 
policies, except the fum of 39/. 
6 s^ being the amount of the 
returns for convoy and Ihort in¬ 
tereft above mentioned, which 
payment the Flaintifts accepted 
without prejudice to their claim 
to recover the full amount of the 
premiums. • The two policies 
remained in the hands of the 
Defendant from the time the 
fame were relpciftively cfiedled, 
for the purpofe of fettling any 
claims that might arife there¬ 
upon ; but no adjullment had 
been made upon cither policy; 
and the Defendant had no lien 
upon the policies as againft the 
a^red. The queftion for the 
opinion of the Court was, whether 
the Plaintifis were entitled to 
recover that fum of 39/. or 
any part thereof; if they were 
entitled to recover, then the 
verdidt was to ftand for the 
whole fum, or for fuch part 
as the Court fhouId..direA; if 
the PbuntilTs were not entitled 


to reco\’er, then a nonfiiU; was 
to be entereiL 

Lem Seijt. on a farmer day 
in this term, argued that the 
Plaintiffs had a right to the 
whole premium without deduc¬ 
tion. The queftion mull be to 
all intents the fame as if the 
premiums had been paid to the 
underwriter fo foon as the policy 
was underwritten. The con¬ 
trail between the underwriter 
and the broker, wherebv the 
former gives credit to the letter, 
is a diftiiiil contrail. The re¬ 
turn of premium, and payment 
of lolles, are matters between 
the aflured and the underwriter. 
Sbee V* Clarkfon 12 Eaflt 507* 
will be relied on by the other 
fide, where the Court of King’s 
Bench conlidered the broker as 
the agent of both parties, and 
permitted the underwriter to re¬ 
cover againft him the balance 
only: but here the intereft of a 
tiiird party is concerned, the 
body of creditors of the bank¬ 
rupt, and as againft them, the 
Defendant has no right to let olT 
the fums due for loflbs and 
returns, whether for convoy or 
Ihort intereft. Thb afliired has 
no con^m in the contrail be¬ 
tween the underwriter and the 
broker. The broker cannot fue 
in his own name for the return 
of the premium, therefore he 
cannot let it ofil It win be 
faid, this is no fet-o$ but a 
deduilion. It is neither the one 
nor the other, but the fubjeil' 
of a diftlnil account. It is the 
fame in its nature as the claim 
for a lofs : both are new claims, 
and arife from events fublequeat 
to the right to the full premium. 
The cafe of Wilfan v. Creigbtottt 
cited in Grove v. JDttioht z>u; 
T, R. 1x3. was allb cited in Sbee 

V. Clark- 
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Clark/ont herein Uie broker 
MMU not allowed to let off Ioffes 
accruing before the bankn^itey 
of the underwriter. The Court 
hddi that they belonged to the 
afliired aloney and that the ac¬ 
counts could not be blended. It 
appears by a MS* noteof the cafe 
penes me* that the loflies were 
upon the fame Ihips for which 
the premiums were' ^uey and 
Lord Mansfield C. J. faidy ** the 
debt attempted to be fet offp is a 
debt from the underwriter to 
the afliired.’* If the premiums 
bad been paid over by the brokery 
it would ^ quite clear that the 
broker could not have brought 
the adiion for the returnsy but 
that the affured muff have 
brought it. It is merely an 
accidenty that the preixuums re- < 
main in the broker’s handsy 
but that will sot give him a 
ri^t of adiion or of fetKiffy 
which are correlative. Grove 
sr. Dubois will be citedy but 
in that cafe the broker had 
a commiflion del credere, and 
confequently the folvency of the 
underwriter was warranted by the 
brokery and the cafe was decided 
on that ground. The decifion 
in Sbee v. Clarkfon, if the prin¬ 
ciple be prefled to its utmoft 
extenty cannot be reconciled to 
that of Wiljbn v. Creighton, 
which is the founder dodbine. 

Shepherd Seijt. centra. The 
banlmiptcy makes no difference 
in the queftion; thematter muft 
be confidered in the feme riew 
as if the bankrupt himfelf were 
fuing. Shee v. Clark/en is in 
point. Grove V, Dukais could 
hot have keen decided upon the 
ground tif the commiffimi del 
eredare, for tint would not ena¬ 
ble the broker to fue in hb own 
IHffle* though it gave Um the 
eqjsitoble of fuing in the 


name of the afliueik to recoup 
himfelf; and if hecoifld not flie 
in hb own namfy neither could 
he fet off the ddst in an adkiou ^ 
againff himfelf. It was there¬ 
fore decidedy not upon tiie 
ground of fet-<^ but upcm the 
groundy that the underwriter 
was not entitled to recover any 
thing more than the amount of 
premium at that time payable. 
The events Ihewed rhat the pre. 
mium was in fadi leis than what 
was firft named. [Mansfield 
C. J. The affured might have 
taken the policy from the broker 
who effedled ity paying him what 
he owed him at the time of 
taking ity and might have placed 
it in the hands of another broker 
to be adjufted. In that cafe the 
flrft broker would have had no¬ 
thing to do with the return of pre¬ 
mium. Lawrence J. Muft not 
the broker be confidered as adting 
in two diftindl charadtersy as two 
agents? the one for the undcr- 
writersy and the other for the 
afliired I If foy how can be de- 
dudt ?3 

Lefts in reply. The Defend¬ 
ant’s argument' confounds the 
double capacity of the broker. 
The Plaintiff is entitled to re¬ 
cover on two groundsy firfty 
becaufe this b an adlion by 
aifigoeesy in which foe rights of 
the creditOTSy ftrangecs to tbefo 
dealings, are concernedy and foy 
thb cafe differs fixm Shee v. 
Clark/on g for if thb fet-off be 
allowedy the broker will be 
enabled to recover the full debt 
due to the affured to foe pre- 
jnfoce' of foe other ereditorv; 
feeondlyy becaufe Shee v. Cfonf- 
/on fiaudi ctmtradidled by the 
cafes of Grove v. Dubois, and 
Wtlfiea V. Graghton* See alfo 
Rek/om V. WsUboi x Matfik, om 
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w. 

Forrester* 


Inf, A94. S,P, The returns axe 
money duet in a firiA fenle» to 
the attbred* The premiums are 
money due to the underwriters* 
At all events* there can be no 
deduAion for the ihip that ar* 
rived* and the money that fell 
due* after the bankruptcy. 

Cur, adv, nmlt. 

. Mansfield C. J. now de¬ 
livered the opinion of tlie Court* 

■ Upon confidering this cafe* 
which is not exadtly like any 
thing that has hitherto occurred* 
liecaufe here a bankruptcy had 
interfered* we are very un* 
willing to fluke the authority of 
any cafe that has been decided ; 
and one of the cafes cited to us 
in the argument was that of 
Sbee V. Clarkfon. That was 
fiated to be the lafi that had 
been decided on this fubjeA ; 
and it was determined in the 
Court of King's Bench. That 
judgment feems to have pro¬ 
ceeded very much on the clr- 
cumllance of the PlaintifT, (who 
in that inflance was the under¬ 
writer*) having been conftantlyin 
the habit of fettling and adjult- 
ing with the broker* and always 
allowing out of the pi'emium 
which he viras to receive* what 
was due from hinifelf to the 
infiired for returns of premiums 
accruing for fliort intereil* or any 
other reafon* In the prefent 
cafe wc are of opinion that the 
broker is not entitled to fet off 
or dedu(A either of thofe fumsi 
.The broker is agent for the 
allured* and alfo for the under¬ 
writer; he is agent for the in- 
fured* firft* in efletfling the polic)'* 
and in every thing that is to be 
done in conlequence of it; then 
he is agent for the underwriter 
as to the premium* but for no- 
iluRg elfe ; and be u fuppofed to 


receive the premium from, the* 
infured for the benefit of the un¬ 
derwriter ; but the whole account 
withrefpedl to the premium* after 
the iiifurance is effected* remains 
a clear and dillinA account be¬ 
tween the underwriter and broker* 
Exclufive of fraud and other fimi- 
lar circumfiances* there is an end 
of every thing with refpedt to 
the premium* I mean* between 
the infurer and infured* The 
infurer*with refpedl to the infured* 
is fuppofed to have received the 
premium. The broker in fadt 
gives the underwriter credit for 
it in his books* and the under¬ 
writer debits the broker for the 
amount of the premium in ' hisi 
books; and there is a running 
account between them. That 
being fo* there is no doubt that 
at any time after the premiums 
have been fo received by' the 
broker* the underwriter may call 
upon him for thefe premiums 
and compel immediate pa3rment 
of them* without any referve in 
the broker’s hands to anfwer any 
returns of premium* or any thing 
elfe that the infurer at a fubfe- 
quen^ time may be bound to 
repay to the infured. This being 
the cafe* when once a bankruptcy 
has happened* whatever might 
be the cafe of Sbe^ v. Clarkfon^ 
where the party himfelf brought 
the adlion* and where he had 
been conftantly in the habit of 
allowing the broker to dedudb 
out of the premium what was 
due on the adjuftment to the 
infured* yet in this cafe we can¬ 
not lay that the broker could be 
in any fenfc an agent for the 
underwriter after his bankruptcy; 
as the authority given by the 
underwriter himfelf ceales after 
his bankruptcy ; ■ and when he 
became a bankrupt* his right to 
the premium wu immediately 

tom* 
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communicated to his aifignees; broker can make himfelf the l8ll. 

they had a right to call on the agent of the al&gnees for the 

broken and compel him to pay piirpofe of detaining money to MlNsn 

the premium to them for the ‘ be paid by the bankrupt to tlie' 

bene& of the bankrupt’s eftate; infured; an^ therefore Mre are of FCMUlESTEp. 


and as the broker had never opinion^ upon both points^ that 
done any i 6 t by which he could with refpeA to this 39/. Xoj. 
be confidered as a broker aAing the afligneesy the PUintUIs) have 
for them in any tranTadlion} either a right to recover the whole 
in reference to an adjuftmentj or of it* 

etherwlln we do not fee how the Judgment for the Plaintiffs* 


i8I2. 


Fraas V* Paravicini. (a) 

Defendant was in cuftody in the. gaol at Exeter^ and 
the declaration was pcrfonally delivered to him and 
accepted by,him there on the 25th of November^ three days 
before the end of term, indorfed with a notice to plead in 
eight days: he pleaded thereto on the 2d of December: 
and the PlaintliF filed the declaration on the 1 oth of the 
fame month; and feme time after figned judgment as 
for want of a plea, bnd gave notice, on the 29th of 
jiprilf of executing a ^writ of inquiry; upon which the 
Defendant apprized him that his judgment wa^ irregu¬ 
lar j but the Plaintiff, neverthclefs, executed the writ of 
inquiry on the i ith of May^ at which the Defendant’s 
attorney attended and crofs-examined the witneffes: and 
the Plaintiff afterwards figned final judgment. 

Vaughan Serjt. had obtained a rule to fet afide the 
judgment for irregularity, on the ground that it was 
figned after pica pleaded. 


June 6* 

Where adeclara- 
tion was delivered 
to a prifoner in gaol, 
and indorfed with, 
notice to plead in 
eight days, a plea 
pleaded before the 
declaration was 
filed, is good. 

But judgment 
having been figned 
for want of a plea, 
and the Defendant 
having taken part 
in the execution of 
a writ of inquiry, 
and final judgment 
being figned; 
held that the De¬ 
fendant came too 
late to take advan¬ 
tage of it. 


Beji Serjt. now fhewed caufe againfl: this rule^ and 
contended that the objection was too late after writ of 


{d) Cibbt J. «aly was in court* 

VOL. IV. P p 


inquiry 
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Paravkxki. 


inquiry executed and final judgment figned, particularly 
as the Defendant’s attorney had attended the writ of 
inquiry and crofs-examined the witneiTes. He alfo con¬ 
tended that the judgment was regular, the declaration 
being again (I a prifoner, it was nccefiary that it Ihould 
be filed, which was not done till the loth of December^ 
that plea, therefore, was pleaded before declaration, and 
there had been no plea fince: the Plaintiff was entitled, 
therefore, to fign judgment for want of a plea. 


Vaughatty eontr^. The declaration being delivered to 
the Defendant in perfon in the gaol, and accepted by 
him, it became unnecefiary to file it. The Defendant 
gave the Plaintiff notice of the irregularity. 


Gibbs J. I am quite clear the plea was well pleaded; 
otherwife a Plaintiff would miflead a Defendant who 
Ihould plead according to the notice, by afterwards 
filing another declaration, to w'hich the Defendant would 
not plead. In this cafe the Plaintiff delivering his de¬ 
claration, indorfes thereon a notice to plead in eight 
days: the Defendant need not have paid any attention 
to that notice; but if he waives the irregularity, and 
does plead to the declaration delivered, the Plaintiff can¬ 
not, 1 think, infill that the Defendant mull plead to 
his declaration filed, and that his plea to the other is a 
nullity. It is too much for a Plaintiff to complain of 
being deluded by the proceeding of the Defendant 
which he has himfelf called for. But after allifting at 
rile execution of a writ of inquiry the Defendant comes 
too late. 


Rule difeharged. 
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CaTTERIS V. CoWPER, 



Jwu 8* . 


^HIS was an a£);ion of trerpafs quare elaufuHt Mere prior oc* 
fregit. The Defendant pleaded the general iffue, fland* 
and many other pleas which were immaterial to this gives a good title 
queftiori. Upon the trial of the caufe at the Cambridge occupier, 

fpring aflizes 1812, before Heath J., it being proved that ma^woveit^as 
the Defendant had entered the land and taken the pro* PlaintifT, againft 
duce, the queftioii was made whether the Plain tiff had world, ex-p 
proved fueli a pofTeflion of the locus in quo as would pihve an older 
enable him to maintain the action. The locus in quo, better title in 
was a piece of wafte land lying between the farm which 
the Plaintiff rented, and the river Oitfe\ it bore grafs, 
which every one cut who would, until within two years 
before the action, and the Plaintiff's only title was, that 
two years fince, he had taken pofTeffion, and twice 
mowed the grafs, and had fince paftured a cow there. 

The Defendant's cai^ was, that the firfl: time the Plaintiff 
cut the grafs, he had boafted that he had cut hay off 
land for which he paid neither rent nor taxes; that in a 
former year he had bought the hay cut by another man 
off this fame land, and that a few years before the trial, in 
repairing the boundary fence of his farm, he had exr 
eluded by his fence the land in- quellion, and had fre« 
quently flicwn to other perfons the boundaries of hb 
farm, as excluding this land. The Defendant did not 
produce this evidence, becaufe the learned Judge, upon 
the ftatement of it, held it infufiicient to difprove the 
Plaintiff's title, for that there was evidence of fuf- 
heient poffefEon againft a wrong doer; and a verdiA 
paffed for the Plaintiff. 


^hjfet Serjt. in Eqfier term, had obtained a rule niji 
to fet afide the T^rdidl, and have a new trial; and on 

P p 2 this 
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V—1/ 

Cattbris 

• V. 

CdWFER. 


this day he was called upon to fupport hb rule. He 
admitted that the Defendant did not attempt to eftablilh 
a claim under any older title than that of the Plaintiff, 
but urged that the Plaintiff had attempted to fhcw that 
tlua land vras parcel of his farm, the reft of which He 
had occupied 20 years, and the poffeffion of the land in 
queftion being only of two years duration, difproved 
that tide, and did not conftitute any tide of itfelf. 

Per Curiam, The caufe .was decided righdy upoa 
the merits: the Defendant ftands neidier on any former 
poffeflion of his own, nor derives tide under the poffef- 
fion of any other perfon: his only objeftion to the. 
Plaintiff’s recovery is, that he has not proved the 
tide he ftood on, that this land was parcel of the farm 
he heldj but no anfwer is given to the fa£k of his 
prior pofleilion. The merits are clearly againft die' 
Defendant. * 

Rule difchaiged (e}. 

Sellon Serjt. was to have fhewn caufe againft the 
rule. 

(a) So, a Plattttlir may reco- like title. J}oe^ eu deetu, Bur* 
verin ejeAment, upon mere pri- reugJlf, v. ggaJe, 8 Baft, 356., 
ority of pofleffioD, though all although he had been of 

other title is exprefsly difproved. a former good title to the 
Alien, eu dem, Harrifon, jr. J 2 #- land by to yean advede pofief. 
wngtott, % Sound, iii. So, he fion of a third perfon. 
may defend an ejedhnent on the 
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1812. 


Tincklsr V. Prentice. 


Jmu^» 


'THE PlaintiiF declared in debt for 82/. on an inden- Indebtfurieitt^ 
ture of leafe of the 18th /ufy 1805, whereby 
Richard AtHnfon^ deceafed, demifed to the Defendant that he has paid 
certain houfes for 51 years» under 82/. rent payable at ^*^**^** ^ 

MichaelmaSf Chriftmas^ Lady^day^ and Midfumtner, free amounty in reTpeifl 
and clear of land-tax, property-tax, and all other taxes, *1*® <!“« to 

and averred the entry of the Defendant, that R, Atkinfm claimed by the 
was feifed in fee of the reverlion of the premifes, and declaration* after 
by his will, dated 9th June 1806, devifed the premifes 
to the Plaintiff, and on 15 th 1808 died feifed It is not enough 

without altering his will, after whofe death the Plaintiff to plead that the 
became feifed thereof in fee by virtue of that devife; 
and while he was fo feifed, and the Defendant fo pof- and a fliort time 
felled, after the death of Atkinfony on the 20th of Novembery l>«forefun-fet on 

1811, 82/. for one year of the term elapfed fince the death to^pay * wSout ^ 

of Atkinfony ending on Michaelmas-day 1811, became ayerriug that he 

due and was in arrear. The Defendant pleaded in bar, ^ 

- , - , , , enough before fun- 

to 8/* psTccl^ &c*5 tli^t before the rent became due iet to have counted 
to the Plaintiff, viz. on 28th oi Sey>iember 1811, the the^oney. 
Defendant, then and long previous thereto being by ing rent dear 
himfelf and his tenants the occupier of the premifes> landlord’s pro- 

and being tenant thereof, had paid a fum of money, to rente- 

wit, 10/., for and in refpeft of certain duties charged ing the fame 

upon and payable by the Defendant as fuch occupier of 

the premifes, by virtue of the a£l46G.3. (en- ©utofthepro^ 

titling it)-, and that fo much of the duties fo paid by him perty-tax. 

the Defendant in refpe^f of the rent in the declaration 

mentioned to be unpaid to the Plaintiff as landlord gf 

the premifes, as a rate of 2/. on every aor. thereof, 

would by a juft proportion amount unto, did amount 

to the fum of 8/. 4/., which fum he^ the Defendant, did 

P p 3 deduct 
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TlNCKLER 

V* 

^MWTICB, 



dedu£b and retain out of the faid fum of 82/.> the fame 
being the firft payment to be made on account of the rent 
of the premifes to the Plaintiff, after the payment of the 
faid duties by the Defendant as aforefaid. And for plea 
as to the faid 73/. i6x., refidue, 8cc., that the Plaintiff 
ought not to recover any damages for the non-payment 
thereof, becaufe he, the Defendant, on Michadmas-day 
1811, was, at, and (liortly before the fetting of the fun 
on that day, at and upcm the premifes, and was ready 
and willing to have paid the Plaintiff the fum of 73/. 16/., 
refidue, &c., the rent then due and payable after deduct¬ 
ing the landlord’s property-tax, as by the faid a£fc of par¬ 
liament is directed, if the Plaintiff had been minded and 
defirous to receive the fame $ and that from that day 
continually hitherto he, the Defendant, had been and 
ftill^as ready and willing to pay the Plaintiff the faid 
fum of 73/. i6j. ; and from the time the fame became 
due until the commencement of the aCtion, he« the De¬ 
fendant, had fought the Plaintiff in order to pay him the 
fame; but that the Plaintiff, during all that time, had 
purpofely kept out of the way of the Defendant, in 
order to avoid the faid fum being tendered to him by 
the Defendant; and he brought the fum into court. 
The Plaintiff replied, as to the plea above flated to 
be pleaded as to the faid 8/. 4/., that fince the faid 
duties were fo paid by the Defendant as in that plea 
was alleged, the Defendant had not paid the Plaintiff 
the faid fum of 82/., or any other fum whatever on account 
of the rent of the premifes; wherefore he prayed judg¬ 
ment of the 8/. 4J. And as to the plea pleaded to the 
fum of 73/. i6s, refidue, protefting that the Defendant 
had not, during the time in that plea mentioned, fought 
out the Plaintiff in order to pay him the fum of 73/, jdr., 
the Plaintiff replied, that he had not, during the time 
ill that plea mentioned, purpofely kept out of the way of 
fhe Defendant in order to avoid that fum being tendered 
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to him by the Defendant. The Defendant demurred fo 
both thefe replications; and as to the firft, he alTigned 
for caufe> that that replication was not prefaced or in¬ 
troduced by any apt or proper introdu^ion whereby it 
might appear to the Court whether fuch replication 
were pleaded in anfwer to the whole of that plea of the 
Defendant above pleaded as to the 8/. 4x.| or only to 
a part thereof; but that the fame replication proceeded 
immediately without any formal introduction to the 
matters therein ftated and referved; and alfo for that 
the Plaintiff had concluded that replication with a verifi¬ 
cation and prayer of judgment, and alfo with a prayer 
that the fame might be inquired of by the country ; 
(which was the fad). And he afligned for caufe of de¬ 
murrer to the lad replication, that it purported to be an 
anfwer to the whole of the Defendant’s lad plea pl^ded 
as to the 73/. ids.; whereas the Plaintiff had altoge¬ 
ther paded by a material part of that plea, and tendered 
an iffue upon a flngle averment thereof only, which, if 
found for the Plaintiff, would not entitle him to judg¬ 
ment upon that plea. And alfo for that the faid repli¬ 
cation in that behalf did not fully and fufliciently con- 
fefs and avoid, or traverfe and deny the lad plea, and 
was no anfwer to the fame. The Plaintiff joined in 
demurrer. 

Vaughan Serjt., who argued in fupport of the de¬ 
murrer, was called on by the Court to fudain his plea^ 
He referred to the datute 46 G. 3. r. 65./. 74. ’fche- 
dule A, No, 4. Rule 9., and obferved, that the plea had 
purfued the precife words of the aCf, which authorized 
the tenant to dedud the property-tax he had paid for 
the landlord out of the fird payment thereafter to be 
made on account of rent,” and he faid that this payment, 
therefore^ operated as a di£charge of the rent pro tanto, 

Pp 4 [The 
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[The Court obferved that the coxirerfe of that propofl- 
tion had often been mooted, but never determined, viz. 
whether, if the tenant omitted to claim the deduction out 
of thepayment,of rents made after he had paid the 
duty, he could deduft it out of any fubfequent pay¬ 
ment.] The fecond plea, he contended, was good. 

Heynvood Serjt. contrh. The plea as to the 8/. 4/. is 
bad, firlt, becaufe it does not (hew that the duties which 
the Defendant claims to be tleduffed, became due during 
the time that the Plaintiff was entitled to the rents; if 
the duties were due in refped of rent which had accrued 
due to Athinfon, the devifor, in his lifetime, and now be¬ 
longed to his executor, the Defendant could not juilify 
dedu£iing them from rent which he had to pay to the 
heir jor devifee for fuch part of the term as had elapfed 
during their feifin. There might be an arrear of rent 
for many years, and then an aflignment of the reverfion. 
The leflee could not dedu£t all the property-tax he had 
paid for many years, out of the firfl payment of rent 
he had to make to the aflignee. It was, therefore, in¬ 
cumbent on the Defendant to fhew by his plea, not only 
that this was the firft and next payment of rent, but 
alfo that the duty fought to be deduced was due in re- 
fpe£t of the rent which was then firfl and next to be 
paid. The tenant might owe a year’s rent to the an- 
ceftor and another to the heir, and he might haye occa- 
hon to pay the heir firft, yet clearly he could not dedu£l 
from his rent the property-tax aftefied on the rent due 
to the anceftor. The ftatute, therefore, muft mean that 
the duty (hall be dedu£fed out of the firft payment to 
be made to the fame landlord to whom the rent be¬ 
longs in refpe^ of which the duty was afiefied; and 
that the Defendant has not fufiiciently averred. The 
.plea is alfo bad on another account: the pioperty-tax is 
payable on the 20th of Stpiembett but the payment which 

'wai 
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was made on that day was not aiTeiTed in refpe^ of that 
portion of the rent which became due on the 29th; 
cither the whole of the laft quarter’s rent, or at leaif the 
proportionate part which became due for' the nine days 
intervening between tlie aoth and 29th was not the fub- 
jc£l of that alfeiTment; confequently, a correfponding 
part of the 8/. 4/. mud have been paid in refpefb of 
part of the rent of a former year, and was not paid in 
refpe£f of the year’s rent from 29th September 181 o to 29th 
of September 1811, claimed by the declaration j wherefore 
the ftatute itfelf difaflirms the Defendant’s exprefs aver¬ 
ment, that the duty was impofed in refpe£i of the rent 
fo due and unpaid. And it appears upon the record that 
he has deducted for at lead nine days more than he is 
entitled to. But there is another obje£fion more deeply 
founded to this claim of fet-off. All parts of the a^ 
which mention the dedu^ion of the landlord’s duty, 
diredl: it to be made upon payment of the remainder of 
the rent. The tenant is to pay it in the firlt inftance, 
out of his own pocket, not out of his landlord’s rent. 
This a£i: requires that in order to entitle himfclf to make 
the deducElion, he (hall firll: pay the refidiie of the rent^ 
which has not been done here. 





V, 

PREKTICa. 


Mansfield C. J. As to the point that the deed 
(lipulates for payment of the propertyrtax, and that, 
therefore, the reddendum is altogether void, we have 
twice decided here (<z) that the illegal part of the claufe 
only is void, that is, as to the property-tax; and we have 
not fet aiide the whole covenant^ going much further 
than the Court of King’s Bench, where it was only held 
that the deed might be fuftained, if the illegality were 
confined to the independent covenant. As to the firft 

(«) See Puller v. Abboth ante, 4.105. and Read/haw v« Raiders, 

plea. 
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plea, the Defendant having paid the rate, he is entitled 
to dedod it. 

Gibbs J. The PlaintilF is entitled to his judgment 
fnr the 73/. 16/. If one year’s rent had become due 
before the teftator had died, it would be payable to the 
executor, and the next year’s rent would be payable to 
the heir; it might be that the tenant might pay the heir 
firft} but he could not dedu€l from the heir the duty 
on the year’s rent due to the executor. But it fufE- 
ciently appears by the plea that the duty was impofed in 
refpe^ of rent belonging to the Plaintiff, and not to the 
devifor, and in refpect of the very rent demanded ; and 
the plea as to the SI. 4s. is good. As to the reft the plea 
is bad. The laft plea comes to this ftiort point, whe¬ 
ther the part of that plea which the Plaintiff has left 
unnoticed, be alone a fufHcient anfwer to the Plaintiff’s 
claim. It is neceffary that the tenant fhould^ftay on the 
land to the very laft time at which the thing can be done. 
But the Defendant has not ftated, that at the time of his 
attending on the premifes there was time, or not tim^ 
left before the fetting of the fun, to have counted the 
money. Therefore the Defendant, I think, can make 
nothing of that point; it is not fufHcient to ftate that he 
was there at and fhortly before the fetting of the fun : 
he ought to have pleaded he was there long enough 
before to have counted the money. 

Judgment for the Defendant on the Hrft 
plea, and for the Plaintiff on the laft« 
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Hutchinson qui lam v. Pifer. Jim to, 

'T’HIS was an a&ion upon the ftat. of ufury 12 Anne^ Where a com^ 

fl. 2. r. 16. for the penalties given by that a£t ; and eapuu w 

^ . fued out within 

there were in the declaration counts on about 30 ufurious tjj^ time limited 

tranfa£lions. The caufewas tried at the Surry afllzes hy the ftatute, 

1812, before Macdomld C.B. The PlaintiiFs evidence Plaintiff 

was ultimately rc{l:ri£led to the 14th count, framed on a qui tam adlion, 

tranfa£lion wdiich took place on 30th of April igio. 

' , r , 1 > 1 1. “’T *0 connect 

The wnr was fued out 14th March 1811, but the 

declaration, tlrough entitled of Eajler term, was not with the writ by 

delivered till the laft day of Michaelmas term 1811, than**the pn^uc- 
time to plead having repeatedly been obtained: and tion of the writ, 
the queftion was, whether it was neceflary to conneff New trial u not 

by proof the writ which was produced, and which an*d^may*be'r^** 
had been fued out within the time of limitation llrained to one 
in the llatute, with the declaration in the caufe ? P°“** 

Such proof was not given, and the Plaintiff was non- 
fuited, but the Chief Baron referved the above point on 
that (ingle count, 

Bejl Serjt. had obtained a rule nift to fet aGde this 
nonfuit, and that anew trial might be had, againff which 
rule Shepherd Serjt. now (hewed caufe, and obferved that 
the writ which was produced at the trial was a common 
capias^ and though on fuch a writ a plaintiff might de¬ 
clare qui tam^ yet it did not, on the mere face of it, 
necelTarily appear to be the founi^ation of a qui tam 
action. Where there are feveral writs, and the fecond 
is noc fued out in time, it is neceffary to (hew the Grff 
was fued out in time, and that the others were con* 
jie^ed with it. The Plaintiff here therefore Ihould 

fliew 
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1812. Ihew that the writ was fued out in time and that the 

* " declaration ‘qui tarn is founded on it. 

Hutchinson * 

Pjfer. and Vaughan Serjts. cmtra^ cited Parfons v. King^ 

7 T, R* 6. and were (lopped by the Court. 

Mansfield C. J* I do not fee how this differs from 
the common cafe, 1 never faw any thing but the writ 
produced, no evidence is ever given that the a^^ion pro¬ 
ceeds on that writ, the production of a writ within the 
time is enough. Here then is a writ within time, and 
produced, and as the Plainti6F may declare qui tarn on it, 
there is no reafon why it is not applicable to a qui tarn 
adion; therefore the rule mud be abfolute, for fetting 
alide the nonfuit, and to have a' new trial. But the 
Cluef Baron certainly meant by referving the point, to 
confine the Plaintiff’ only to this one count. 

Heath J. If they are to go down on the fame 
trial of the fame record, how are we to reftrain them ? 

Gibbs J. A motion for new trial is not a matter of 
right. If the Chief Baron meant to give the Plaintiff 
leave to move on that point only, he will have only what 
is granted. If a new trial be granted becaufe a Judge 
has improperly nonfuited the Plaintiff, I apprehend the 
new trial muft take place upon the whole record, not but 
that there may be cafes, in which the new trial may be 
reftrained to a particular part of the record, as if the 
Judge gives leave tlhnove on a point or part only, upon 
a ftipulation underftood, between the Judge and the 
counfel, that he lhall not move on any thing elfe, or if 
on the evidence, the Court above thinks that jullice has 
not been done, but that they (h^ do more injuftice by 
fetting the matter at large again, they may redrifl the 

parties 
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parties, (o certain points on the fecond trial; but where 
the PlaintiiF has been nonfuited on the mifruling of the 
Judge, unlefs there be fome agreement between the parties, 
we cannot coniine them^ 

Rule abfolute for a new trial generalijr. 


sst 

1812. 

HuTCHiNscnr 

Vm 

Pipes. 


Bryan Woodward* -fww 9 « 

T N this caufe the Defendant’s bail had obtained a rule If a non com. 

nifi to difcharge the Defendant out of the cuftody of 

the iheriiF of Oxfardjbire^ upon an afEdavit, that in ^0- and gives bail, the 

vember 18xI, when the arreik took place, the Defendant Court will not, 

_ . , , ^ after judgment re- 

was a ferjeant on permanent duty on the permanent covered againft 

fkaiF of the 4th regiment of Oxjordjhire local militia, the bail, f^t afide 

and alfo that the amount for which he was arrefted did Proceedings 

and cancel the 

not exceed 15/. bailbond. 

Shepherd ^V]t, now ihewed caufe againfl: this rule, 
upon affidavits which ftated that the Defendant had given 
a bailbond, and the Plaintiff had proceeded in an action 
thereon againft the bail, who pleaded a iham plea, and 
that the Plaintiff had fince recovered judgment, and that 
the bail had brought a writ of error, which was now 
pending: he contended that under thefe circumftances 
the Defendant was not entitled to relief: in the iirft 
place, it did not appear, that the principal Defendant 
was an object of the exemption from arreft. The ftatute 
49G. 3. r.'40./3i. which was the only a^ applicable 
to this cafe, ena^s that no noncommiffioned officer in 
the local militia ihall be fubje£i to tlie provifions of the 
mutiny a^ or articles ot war, es^cept during fuch time 
as he ihall be receiving the pay of his rank in the local 

militia. 
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1814. 



‘ ftlYAN 




V. 


Woodward. 


militia^ or (hall be called out, aflembled, of embodied, 
under the proviilons of 48 G.3. r. iii. The ftatute 
49 G. 3. c. 82. / I. by making a diftinAion between 
ferjeants on permanent pay and others, (liews that 
fome feijeants are not on permanent pay: it was not 
fwom that the Defendant was receiving pay, and the 
fa£k was, that the local militia were not called out, 
aflembled, or embodied at the time of the arreft. In 
the next place, the rule was incorre£lly framed, as it 
prayed the difeharge of the Defendant out of the cuf- 
tody of the iheriff, whereas he was not in cuilody: it 
ought to have been a rule for cancelling the bail bond, 
and fetting afide the proceedings: but, thirdly, the pri¬ 
vilege of exemption from arrell, is the privilege, not of 
the Defendant perfonally, but of the public whom he 
ferves; and inafmuch as the public, fince the giving of 
the bailbond, are in poireflion of his fervices, there is 
no ground for the interference of the Court: laftly, the 
application is made much too late, having for its object 
only the relief of the bail, and coming after the De¬ 
fendant has not only given a bailbond, but permitted 
the FlaintilF to proceed againft the bail to judgment, 
and incur fo many unneceflary cofts, and now delays 
him by a writ of error. The Defendant’s bail ought not 
to be permitted to avail themfelves of the obje^ion in 
this ftage, becaufe they might have ufed it before; in 
like manner as nothing can be pleaded by way of 
audiid quereldf which could have been pleaded puis 
darrein continuancet or in bar. The Defendant is alfo 
a trader, wherefofD his privilege ought not to avail 
him. 


Lens Serjt. eoniri. The dday is equally imputable to 
both parties. The Court will not enforce the bail bond, 
if it ought never to have been ^vcb. 


8 


Mins- 
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Mansfield C. J. In this cafe there is probably no 
difficulty at all with rcfpefl to the public^ or with 
refpeft to the foldier; that is, if the foldier is ar- 
refted, though he might be willing to get out of the 
fervicc, yet upon an application made on behalf of 
the public, he would be difcharged j but this appli¬ 
cation is not made to obtain the fervices of the foldier; 
he may, for any thing that appears, be ferving now ; 
but it is made to relieve the bail after they have 
pleaded a (ham plea, fuffiered judgment, and brought a 
writ of error; after they have thus drawn on and 
deluded the FlaintifF, they fcelc to take advantage of 
the iituation of the Defendant, to deprive the Plaintiff 
of tlie fruit of his action. I therefore fee no reafon for 
relieving the bail. 


i8I2. 
Bryan, 

V ' 

Woodward* 


Heath J. It is not the privilege of the foldier, it 
is the privilege of the public; and if he has leifure, 
why may he not employ it in trading ? 


Gibbs J. The bail are not in fuch a fituation, that 
they might, according to the general. courfe of the law, 
by furrendering the foldier, difeharge themfelves; if they 
were, there might be fome reafon for relieving them, 
but as that is not fo, jhere is none. 

Rule difcharged. 
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June xo. Hoars and Another, Ailignees of Parnell a 

Bankrupt, v, Coryton* 


To prove a 'T'HIS was an a^ion of trover, brought hf the 

alEgnces of a bankrupt, for goods taken in exe- 
account figned by cudon at the fiiit of CoUinsy and fold by the Defendant 


the bankrapt, 
charging hlmlelf 
with a balance 
brought over on a 
day before -the 
bankruptcy, is not 
adiniffible evi« 


the Ifaeriff. Upon the trial of this caufe at the Laun^ 
cejlon Spring 'AHizes 1812, before Graham B., in order 
to prove the petitioning creditor’s debt, the Plaintiffs 
produced an account, containing the following entry: 
“ 1807 OSltAer To balance brought on, 835/. 10/. 


deuce, without 
politive proof that 
the bankrupt 
allowed the ac¬ 
count before the 
bankruptcy. 


(figned) John Hoarey Chrijlopher Parnell and it 
was proved that thefe fignatures were of the hand¬ 
writing of the refpedive parties, and that the account 
was acknowledged by the bankrupt after the balance was 
(truck; but it was not exprefled that the balance was 


acknowledged, or the fignatures put, at the time of the 
date, or at any other time before the date of the 
commidion of bankruptcy, which iffued in 1808 ; on 
the other hand, nodiing came out on the crofs-exami- 
nation to countenance the furmife that'^h. was figned 


after the bankruptcy. Lens Serjt. contended, that the 
account ought previoufly to be (hewn to be made before 
the bankruptcy, becaufe after the bankruptcy the bank¬ 
rupt could not concert an account with a creditor, nor 
admit any thing that went to fupport his commidion 
of bankruptcy; and that though the lall item in 
the account was dated in 1807, and if it was made up 
immediately after that tranfa£lion, it would be evidence, 
yet, that inafmuch as there was no proof when it was 
made, it was inadmidible. Graham B., thought this was 
primA facie evidence to go to *a jury, that the account 
was made at the time it purported to be, and accordingly 

4 left 
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i6t 


left it to them, and they found a verdi£): foi^ the 
Plaindff*. 

Lens Serjt. had in E/i/ler term la(l, obtained a rule nifi 
to fct afide this verdid and have a new trial. 


I8|2. 

Hoars 


V. 

CORYTON. 


PeU Serjt. now fliewed caufe againft that rule, and 
contended, that (Ince it llood at Icaft indiiFerently on tfie 
evidence, whether the bankrupt figned the paper before 
the bankruptcy or after it, the paper and the date on it 
were prini4 facie proof of its being made at the time it 
purported fo to be; and it was therefore proper to be 
fubmitted to the jury. He alfo argued from the in- 
trinfic evidence afforded by the date of items on the 
other fide of the account, that it mud have been dated 
on the 3 id of OSlober* n 

Lens, contrti, contended, that whether the paper was 
admidible evidence or not, depended wholly upon the 
time when it was made, and the Plaintiffs did not 
attempt to produce any evidence that the account 
was allowed at the time when the balance is therein dated 
to have been due : it was incumbent on them to fhew, 
that the paper was of fuch a defeription that it could 
be received in evidence. 

Mansfield C. J. The very materiality of this paper 
depends upon the truth of its being acknowledged before 
the bai^kruptcy: that mud be proved by evidence dehors 
the paper. 

Gibbs J. The Plaintiffs were bound to fhew by 
cadence, that the paper which they wlfhed to pro¬ 
duce was made and (igned before the bankruptcy, and 
efpecially as it fee ms that the Plaintiffs took upon them- 
felves to give evidence of an actual acknowledgement by 

VoL. IV. Q q the 
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June 10* 

Heldthattrelpafs 
would aot lie 
sgamft a landlord 
who occupied an 
apartment orer a 
a^ demiled to his 
tenant, from 
which it was 
dmded only by a 
boarded floor 
without any 
ceiling, for taking 
up the floor of hi^ 
ovm apartment 
and entering 
through the aper¬ 
ture to dUtrain for 
rentk 
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the bankrijipt befides the wridng; they therefore cer-> 
teinly ought to flienr, as pirrt of their cefei at what tlflat! 
the aoknowledgeihent was made. 

* Ruid abfiilute for a new triah 


Goitlo V. Baabstock. 

was an tdiion of trelpafs for breaking and 
entering the Phuntiflfs mill^ and taking his goods. 
The Defendant pleaded, firit^ the general iflue i fecondly, 
that he had didrained on the Plaintiff for rent of the 
mill upon a demife by the Defendant, and that after 
the five days elapfed, he had broken and entered tho 
mill to get at the diffrefs, and averred a tender of 
amends for the irregularity under the ffatute 11 (?< 3. 
c, 19. Upon the trial of chiscaufe at the Worc^er Sprir^ 
Aflizes 1812, before Marjball Serjt. the eridence was* 
that the Plaintiff was in poffeilion of a paper mill 
contained in a building, of which the Defendant hhnl^, 
who was the landlord, occupied the upper (lory. A 
wheel in the lower mill was partly conne£^ed with tho 
floor of the upper tenement, and covered with a bcardk^ 
there was no plaiftered ceiling below it* The Defendant 
took up the board, and thereby dcfceaded into the 
room below, and diftrained for a year's rent which was 
in arrear, the Plaintiff having left the lower part locked 
up, and run away s and the quefiion was made, whether 
the entry by that aperture to make the diilrefs was, 
lawful. The verdidk paffed for the Defendant: with 
liberty to the Plaintiff to move to fet it afide* Aqjd 
accordingly Shepherd Serjt. had in £q/ier term ob.tained 
a rule nift to fet afide this rerdi^, and that a new trial 
might be had. 



K 


1* 

tN THS Vim-SI^CONO (A GfeORQB IlL 

nov Ihewed caufe againft that rule} and 
admitting the law to be, that a man m^y not l^eak the 
houfe of another in order to make a diftrefs^ or execute a 
Writ of execution In a civil aftion, yet he urged, that 
the law in that refpe£l: was not to be carried further than 
the cafes had already goiiir''Here the Defendant had 
not broken any part of the premifes of the Plaintiff: 
for it was on the Judge’s report, that the boards which 
were taken up were the boards of the Defendant, 
and the floor of his own room, and it appeared that 
they were intended to be taken up; for there was no 
ceding to the irdom below $ though, in order to dxftrain, 
a peribn cannot break open the houfe, yet if he finds it 
broken, he may enter, which was the cafe here, for the 
taking was after the breaking, 9 Abr. 15U. M.ph 
2. 7. it Is faid that he lhall dlflrain for rent 

per ^ia et fenejiras. And the ptotci^ion extends only to 
the outward ihell of the houfe: noW here the De> 
fendant was already within the inner door. 


i 


littk 


Gould, . ’ 

s|t« / 

BBAZWIOeK. 


Sbephtrii cMtrb* The argument that the Defendant 
mdy break hie own floor to enter, jwould go to this ex¬ 
tent that if a landlord lives next door to his tenant he 
may pull down his party-wall and come in thereby. 
May a landlord come down a chimney to dlflrain f It 
is burglary to Mter through a chimney, though in fo 
doing, nothing is actually broken, and if goods had 
been ftolen through this hole in the floor, it would have 
been burglary. This is not like enturitlg through axt 
aperture found, it is an exprefs breaking for the 
purpofe of entering. The leflbr might in like manner 
have taken away the whole floor, contrary to his demife 
of a room protef^ed by an inclofure on fix fides^ 
The floor is the upper barrier or furface of the thing 
demtfed, and if a flranger had broken it, the Plaintiff 
might have maintained trerpafs. And If die Defendant 

Q q a had 
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had dwelt belo^, and the FbintiiF above* the argument 
would have been juft as good for the landlord to puih 
up the boards* and fo enter and diftrain. The only 
legal mode of getdng into a houfe it through the door* 
The right to go in muft depp«d on the legality of th* 
mode of opening; if he may illegally break the houfe 
at one time and enter at another* a iherifF might do 
the fame* and contend that an execurion (b executed 
was lawful. 


Mansfield C. J. The Plaintiff does not go on the zQ: 
of 11 G. 3. r. 19. to recover damages for any fuppofed 
irregularity : he goes on the trcfpafs $ and he knuft make 
out that tliclc boards were the Plaintiff’s foie property, 
which as they were not: what is decided in this cafe 
vrill not do much harm or good as a precedent, for 
probably the circumftaiice never happened before, or will 
ever happen again : but the cafe is this ; the Defendant 
removes flic floor of his room, which floor was his; 
it is faid, that it I'crved as a ceiling to the tenant below, 
but that, at moft, could only make him tenant in 
common, and one tenant in common, 'although he 
probably might have fome remedy or other for being 
difturbed in the ufe of his ceiling, cannot bring trefpafs 
againft his companion. After the Defendant has moved 
the boards he can get into the houfe, and that without a 
trcfpafs ; and when he can get into the houfe without 
trefpafs, he may lawfully diftrein. I therefore think the 
law is with the Defendant. 

The reft of the Court concurring, the rule was 
difebarged. 


I 


A 
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J y, J^KSEN. 

Karl ' Goloo an. 

^^HESE wei« a£tbi]fi bvcught by the aflured againfl; 

the underwriters on a policy of infurSnee, efle£lted S** 

the 28th of Offober i8o7> and was ** upon coffee and reijj^n coumiy, 
fugar on board the Toung Cornelius^ at and from London 
to Cbryiianfand and Amfierdanty againft all lofs or da- Tnoth^” 
naage* rifks of feizurc and detention, or capture, in or agent of the aflur- 
oot pf port, until a^Iually fafely lodged, free from all ^g^ainft'the 
reftraiot, in a warehoufe belonging to the alTured at principal. 
An^erdam% warranted free from Brittjlt. capture.’’ Thcfe 
caufes were tried before Mansfield C. J> at Guildhall^ at 
the fittings after Michaelmas term 1811, and at the trial 
the capture, intereft, and licence, were clearly proved. 

It appeared that the ihip failed in the end of November^ 
and arrived at Chrj/lianfand on the 20th of December, 

The bill of lading was to Chrifiianfand only, to Meffrs. 

Mattbifon and Co., the agents there of the Plaintiff! On 
the ffiip’s arrival at Chrifiianfand the captain applied for 
a clearance for Amflcrdam% which was refufed, and he 
applied again, but how often, did not appear; but at 
one particular time in January he w'as again refufed. 

There was no evidence from whence it could bo inferred 
that though tlie Danes refufed a clearance for Anfier- 
dam they would grant it to any other place afterwards. 

In January permilGon was obtained at Chrjfiian/and to 
land and fell part of the cargo there: and accordingly 
50 or 60 calks of fugar, and 200 bags of coffee, the 
upper part of the cargo, were unloaded under boud. 

In February the captain, who had failed with Gmulated 
papers to cover {lis cargo, in violation of the confidence 
of lus owners, difclofed to the Danijh govemmeut that 

Qq 3 the 
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^ caxgo came from Et^ghadg on which the goods were 
feised. Faf^gkon Serjt.» on behalf of the Defendant} con- 
tfndedt dut.as foon as the clearance! were refufed.at 
the plaintiff ovight to have abandoned to 
tiie imderwri^rsi if ho oaacMved that the voyage wie 
then defeated by an aft of hoftile (eizure: but mftetd 
of taking that courfe» he had elefbed to make Chnfiitm-* 
find his port of delivery in lieu of Anffirdamy and had 
taken the chance of that market; and had» by taking out 
|>art of the goods there, with the intention of felling 
them, voluntarily put an end to the voyage, and dif- 
charged the Defendant from the policy. An anfwer in 
Chancery was put in by the Defendant in the firft caufe, 
in which die Plmtiff admitted that the voyage to Ant* 
Jterdam was abandoned after it became impoilible to pro¬ 
ceed thither, but not before: that the goods were landed 
at Chrj/itan/and vrith a view of terminating the voyage 
there, but not till after the clearance had been vefufed : 
and that the voyage was terminated before the goods 
were feized, but not before they were detained: and 
that the landing of the goods took place by the order of 
hdefirs, MtfHhtfm. And in this anfwer certain letters 
from Meflrs* as agents to the Plaintiff, were 

admitted tp have been written, and copies were annexed 
to the anfwer, Mrhich the Defendants proposed to read in 
the firft caufe, and in the feepnd to read the letters them- 
iehres. One of tbefe letters was from WaUman at 
Amfltrdam^ containing a letter which he had received 
from CAUnfon, a perfon at Emhden, who was a partner in 
IdefGrs. houTe at Cbrjflunfind, and was to 

this effefi; dated Anfierdm^ ** The Twng Cwprt 
fin is arrived in Cbr^intfind,. but Hie dare not de» 
part again^ which is very good news, as here all is 
Hiut up. Meffrs* Mat$hifin and Co. have communi* 
t^ tp me ftom Mml^diiti add be (kfs that his mer- 

caatUo 
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cantile houfe referred to anotlier letter in whi^ all U l6it* 
faid I Irtit that letter ia' not receh^," The De* 
fendanti conrended’ idiaf theft leteera vtre part of the ^ 
trattfaiftions of the FlaiNHff !li this cauft. But the JiiOhWt 

Fhindtf tAije£led to their being read, contending that the 
defendants had produced ho evidence of any thing that 
thefe agents had done^ fo that they ireie not xtitnefies 
in the caufe; hut that even if diey were, the agents 
thentfeives muft in this cafe, as in all others, be called to 
give their teftknony on oath. Makers v. Ahrahanty i Ejp, 

375. And the FlaintiiF further contended, that the let¬ 
ters were written without any authority from him. 

Man^di C. J. thought the letters were not evidence, 
and could not be read; and accordingly the Plaintiff had 
a verdiA in each of the anions i but the Judge refeTved 
the point. And in Hilary term laft Lms and Vaughan 
Serjts., for the Defendants, obtained a rule ntfi to fet 
afide the verdiAs, end that new trials ihould be had; 
againft which rules 

Zhepherd and Befi Serjts. in Eajhr term ihewed caufe, 
and contended that though where an agency has been 
clearly eftabliflied, what an agent fays or does is evidence, 
as in making a contra6^; ftill it goes no further} and 
what he fays of a contra£t after it is made is not evi¬ 
dence. In infurances, the letters of agents, defctibing 
the ftate cf the ihips, are evidence; but only to (hew 
the extent of the knowledge of the affured on the fub- 
je£b at the time of the mfurance, and as part of the 
res gejia. So alfo, letters in many Other cafes are ad- 
mifiible, but not as if they were metamorphofed into 
witneffes, and put into the box to fwear the ftdts 
contained in them; for when the witiYefs is in the box 
his letters sre nOt admillible $ but only his own evidence 
of what he has done. Makers V. Ahrahain, But in 
this caie, any thing that Wahman wrote at Amjhrdam 

Q q 4 could 
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not if>p9tt ipen tp b^ proof that Awjkrim i»~ 0iiit wp* 
as h<} faya \ for he,was only to be configiMeof |he gQods^ 
in cafe^jthe fhip arrived ztAmflerdam$ and as the fliip 
did not arrive ihese, he was not configneOb He did not 
even profcis to write this information as of his own 
knowledge. A, writes to B. that C. had written to A.t 
faying that Z). had written to C. that certain fa£ts had 
occurred. If Waltman were now examined in perfons 
he could only fay that CoUinJm had told hinit that 
Matthifon had told him Collinfon^ that certain events had 
happened at Cbrifiianfand, If| (which is Aill Wronger)) 
the Plaintiff had been at ChriJiianJandj and Waltman 
being in the witnefs box, had fworn that ColUnfon told 
him that the Plaintiff had told him CoUmfony tliat fucli 
events had happened, that evidence would not have been 
admUIible ^ for the declarations of agents^ to be admifliblc, 
jnuil at all events be of things tliey know of tl^ir own 
knowledge, and not of what they have heard from others. 
Bauerman v. Radenius, 7 T. R. 668. Bamrman was agent 
for the perfon really intercflcd, and had ftated in the 
coi^rfe of the tranfa£tion that the captain was not at all 
to blame* It was urged that his flatement was not ad* 
sniflible as evidence; but the Court held it vras, becaufe 
Bauemtoft was the Fkintiff on the record, and therefore, 
though not interefled, all that he had faid or done was 
evidence. But if the party interefled had chofeu to be 
Plaintiff for himfelf, then it may be inferred from w'hat 
Lord Kenyon ft^d, that Bauerman*^ letter, written after 
the rime of the tranfaZlion, would not have been evi¬ 
dence, fn tliat cafe, Biggs v. Laurenfity g 7 . R, 454. 
was cited: but there the acknowledgment of Wood was 
part of (he ref g^a: a cargo was font from Jerfeyy a 
party named Wood was font a^ithe agent to fetch that 
cargo ^ his receipt for the cargo wss then fbewn; k wns 
urged that it wa$ not evidence,, bnt tho Conrt held k to 

be 
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be^ii^iffible. ' Hiat^ciCe 

this* The fame doftiAne is cdiifinh^lif (SVBtt M. R., 
■who'j’-'kk FairlUt'^^M HaJlmgSt to recognizes 

M^Sf^hrs V. Abrdhaniy and fays^ if «Af material to 
the intereft of either party, refts in the kudlrlcdge of an 
agent, it is to be proved by his teftimony, not Hy his 
more aiTertion; if the letter of an agent was offered as 
tedimony of a pre.-exifting agrertnent, it was properly 
reje^ed. Johnfon r. Wardt 6 48. accords. So, a 

captain’s pvoted cannot be read in evidence, although 
the captain is agent of the owner. S&haiv. Por/er, jT.R, 
158. Neither are thefe letters the more admiflible be- 
cuufe they are written to the Plaintiff. If a thing is faid 
to a man, ore tenur, and not contradi£l;ed, (ilence is faid 
to give confent; but even that is not evidence fti* Vefpefk 
of the fpeaker, but in refpeft of the condufl of him to 
whom it is faid: but as to a letter, it is not feen what 
anfwer isf ven, or what is faid upon receiving a letter, or 
what is the deportment of him who received it. If this 
letter could be read, and a fimilar letter had been after¬ 
wards written, to fay the prior information was not true, 
the' Plaintiff might give in evidence the firft lettef'^ but 
could not be compelled to produce the fecond; fo the 
error would be divulged, but not the corredlion of it. 
Nor aife the letters the more admiffible in evidence be^ 
caufe they are appended to the anfwer in Chancery. 
Roe, ex dem. Pellatty v. Ferrets, 2 Bof» t5* Pull. 548, 
Chambre J. held tliat « where one party reads a part of 
the anfwer of another party in evidence, he makes the 
whole admiffible, only fo far as to waive any ob}e£iion 
to the competency of the party making the anfwer; and 
that he does not thereby admit as evidence all the faffs 
which may happen to have been Hated by way of hear- 
fay only, in the courfb of the anfwer to a bill filed for a 
difeovery.” If the-accouht given of a tranfaffion by an 
sigent were to be evidence, there ie no man who might 

not 
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not be ruined by his agent’s loofe> orj perhaps^ treacher* 
ous donTerfation t for it follows that if a man is once 
conftituted an agent, though At be for a particular pur* 
pofe, he would make every thing that the agent may 
fay, evidence, even if he has it from hearfay, tranfmit* 
ted through any number of perfons. 


Lens and Vaughany eontrh* The cafe of Pellat and 
Ferrars does not apply} it only decided that although 
a party admit he has heard any- circumftance, that hear* 
fay admiflion will not avail againlt himfelf; and Fairtie 
V. HaJiingj was decided upon the ground that the perfon 
was not Hqflings* agent. The cafe of Bigg v. Laurence 
was not anfwered, nor has it been overruled : and it was 
decided by BuUer J. no light authority. In the fubfe- 
quent cafe of Bauerman v. Radeniusy the quellion was, 
whether the declarations of the PlaintilT oi^he i^cord 
might be given in evidence ; and Lord Ken^ held they 
might. And as to Senat v. Portery that was a quellion 
whether a protell of the captain, handed over by the 
PlaintilF, could be received or not; and that may be 
anfwered by faying that quoad hoe he was not agent. 
As little do thofe authorities, that fubfeqlient declara* 
tions of an agent refpe£ling a pall tranfadlion, are inad* 
miflible, ^ake the cafe of the Defendant; for thefe 
letters are in fad accounts of fales; and an account of 
fales would not ceafe to be evidence becaufe the fale 
was finilhed, and was a pall tranfadion. The mere 
quellion is, whether the accounts received and tranfmit* 
ted from one agent to another, are not all parts of the 
res geJUtf and therefore admilTible againll the principal. 
The Plaintiffs have laboured to prove that Chrijiianfand 
became the end of the voyage, not from choice, but 
from abfolttte necefiity. But it is immaterial to the 
Defendant which was caufe. At the time of the 
ibip’s firft ildppiiig at Cbn/Raffand It was a mattler of 

necellity^ 
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neceflity, but the PlaintiiFe afterwards made it a.jaBatter 
of choices haying the profpe^ of ^ good iDarket, and 
the voyage which was at firft intended {o have terminated 
at An^erdamt was, by the elef^ion of. the party, ter- 
minated at Chrifiiarjand; the fubfequent confifcation 
was long after the voyage had terminated, and after the 
underwriters were thereby difcharged from their rifk. 
This being fo, the queftion is, whether the letters repre- 
fenting what was then palling, the condu£l then necef- 
fary, and the reafons why the plaintiffs purfued it, are not 
primA facie to be heard. The caufe of the lofs was the 
difclofure made by the mafter, at a time long after thefe 
letters were written. The argument ufed, that not the 
letter, but the conduQ; of the perfon receiving the intel¬ 
ligence, is the evidence, is not applicable here; for what 
could the receiver of the letter deny here ? The letters 
are ufed as evidence of the condu£l of the principal, that 
the ihip did terminate her voyage at Chrifianfandy he in¬ 
tending that file fiiould there terminate it. The agency 
of the writers to difpofe of the cargo was admitted, 
and it was not fuggefled that they had exceeded their 
authority. This is a matter of great importance in the 
commercial world, for the attendance of all thefe witnefles 
cannot be compelled, fcattered as they are in different 
parts of Europe, 

Cur, adv, vult. 

The court having decided againfi the ad million of the 
letters in evidence in the cafe of Longhorn v. AllnutU 
ante ^\\,^ which was argued and determined after this 
argument, they did not again advert to that point in 
giving their judgment upon this cafe, which was now 
delivered by 

Mansfielp C. In this cafe it is not neceffary to fiate 
pll the evidencci winch appears to be ipfufi^eient to make 

out 
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out the propofition, that the Plaintiffs voluntarily aban¬ 
doned the voyage, and terminal it at Ciri/Han/andi and 
therefore it does not fecm that we are authorized to fay 
the decifion the jury came too was wrong. Firft,. the (hip 
was detained as foon as (he came to Chrifiianjandi and the 
clearance was a(ked for to jimjierdam and refufed: nor 
was there any reafon to think the Dams would have 
granted a clearance to any other port which they refufed 
to Amfitrdam, If the (hip chofe to go into an hoilile 
port, and incur confifcation, that was nothing to the 
Dams; therefore the conftruflion of that refufal is, 
that they refufed to let the (hip go. Then it feems that 
as the (hip was detained almoft immediately on her ar¬ 
rival, every thing which afterwards happened mu(l be 
referred to that detention of tin (hip. As to the goods 
being fecured by bond, tliat probably was to fecure 
that the goods fliould not be carried away by the owner. 
In February the captain betrays his fecret, and the goods 
arc coniifeated; and, therefore, as it does not appear 
that at any time, after the (hip^s arrival there, the goods 
were under tlie dominion of the owners, fo that the 
owners might have failed away with them, we are 
of opinion that notwithffanding the landing, the policy 
continued in force, and the underwriters remained 
liable \ the verdi^l, therefor^, in both cafes is right, sjjd 
the rules muff be difeharged. 

Rules difeharged. 


Jtme 13. Hull v, Blake. 

^en^ent of Sent, moved to amend after plea the ori- 

thcdtiTeiforsname Jj . , . i . .. . ^ 

refufed in a writ ' ginal.wTit 01 entry JUT dtjfeijin en le pofty and the 

of entry/tfr dif- ^unt thcreoH, by (hiking out the words « the elder.** 
feijin en le fofi* j* 
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It appeared by afEdavit that Nicholas Stead the diiTeifor 
hady at die time of ’the difleilin, a father living, named 
Nicholas^ and at the comihencement of the fuit he had a 
fon living, whofe name was Thomas^ but which had been 
fuppofed to be Nicholas, and in confequence thereof the 
diiTeifor had been deferibed in the writ and count as 
Nicholas Stead the elder. The tenant had pleaded that 
Nicholas Stead the elder'did not diffeife the Demandant in 
m^ner and form, and the Demandant conceiving that 
thefe Words would refer to Nicholas the father, thought 
he could not fafely proceed to Irial without amending 
his writ. 


1812.. 

Hull 


V. 

Blak£. 


The Court refufed the application. 


Price, Demandant; Williams, Tenant; and juneiz. 
Lord Somers and Edward Charles Cox, 

Vouchees. 


'T’HE acknowledgment in this cafe of Edward Charles Notarial feal 

Coclis was taken in Portugal, and attefted by a notary 

* / '' attefting the taking 

public, as required by die rule of court, Hilary term oftheacknowlcdg- 
14 G. 3., except that it was without a notarial feal. ™ent of a vouchee 

The parties and the tranfadions were verified by the thejJotSdo^'not 
certificate of the ^ngli^ conful at Lifbou. ufe a feal. 


Lens Serjt. moved that the appearance might be re¬ 
corded upon an affidavit t^t it was not the practice for 
notaries in Portugal to have a notarial feal, in which 
cafe the Court would difpenfewith the literal obfervance 
of their rule. Cruttenden v. Bourbell, ante x. 144. 

Rule abfolute* 
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Jtau IS* 


Addison v, GANDAssEgiri* 


A.f a merchantt 
purrhafes goods of 
S.y for the ufe of 
C,, vrho is prefent 
and feledls the 
goodS} and ftipu- 
lates with B, the 
price and other 
terms of the pur- 
chafe* cre> 
tlits^ with the 
amount) and de¬ 
bits C. with the 
amount and a 
commiflion. B. 
credits ji jn his 
books and in¬ 
voices. B. cannot 
recover the price 
of the goods 
againlt C. 


^HIS was an action for goods fold and delivered^ and'' 
was tried before Mansfield C. X. and a fpecial jur]^» 
at the fittings at Guildhall, after Michaelmas term 18 ii) 
when it appeared that the Defendant was a member of a 
Spanijh trading corporation, called the Philippine Com¬ 
pany, and was a dire^or of that company, and had 
come over to England to felect a large afibrtment of 
goods deftined for Lima, Larrazabal, Menojo, and 
Trotiaga, a houfe ellabllihed in London, affifted him in 
providing the ^oods, and they having applied to the 
Plaintiff, with ^hom they had previous dealings for 20 
years, the Plaintiff went by appointment to the houfe of 
Larrazabal and Co. in the city, with patterns of goods } 
he found the Defendant there, who examined various 
patterns, cheapened the prices, mentioned the market 
for which they were intended, told the Plaintiff he 
fhould charge the long price, and he, the Defendant, 
would himfelf receive the bounty on exportation^ 
and ftipulated for fifteen months credit} he took 
goods home to his houfe in Clarges-street, and kept 
them a week to examine, and a clerk from the Plainrifl’s 


houfe frequently attended on him there to fiiew and 
explain the patterns. The Plaintiff received a written, 
order from Larrazabal and Co. for a quantity of thefe 
goods; after which the Defendant required of the 
Plaintiff an abatement of 61 . per csM. on the prices of 
them, which the Plaintiff refufed to make, and the-, 
parties were about to terminate tlie treaty: but. 
length the Defendant agreed to give the whole price 
required, and told the Plaintiff he might proceed to 
execute the order. Thfi Plaintiff, and his clerks re-, 
peatedly had other meetings with the Defendant, and 
feveral other parcels of goods were ordered by Larra- 

zahal 
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zahiznA Co., which had been fele^^ed hj the Defendant 
at thofe meetings. Larrazaba/ and Co. referred the 
Plaintiff to the Defendant for inftrudions as to the 
mode in which the goods were to be packed for export*, 
ation, and the Defendant gave thofe infi:ru£^ions. The 
invoices were all made out by the Plaintiff to Larraza-^ 
had and Co., and they were debited in the Plaintiff's books 
for the amount of the long price. JLarrazabal and Co. 
in their books debited the Defendant with the amount 
of the invoices, and alfo with a commiflion for pur« 
chafing them, of iL per cent, on the amount, which was 
their ordinary mode of dealing with the Defendant, and 
they credited the Plaintiff with the amount of the 
invoices. Upon an occafion fubfequent to thefe Tales, Lar- 
rctzabal and Co. having applied to purchafe fomc goods of 
the Plaintiff, the Plaintiff faid he thought he had for that 
time extended his credit far enough to harrazabal and Co., 
and declined furnifhing the goods. Larrazabal and Co. 
gave the orders for packing and (hipping the goods, and 
in their own names, but in purfuance of inllru£fions 
given by the Defendant, chartered a veffel to ZiW, in 
which thefe goods were conveyed, and inflru^cd the 
mailer not to part with the return car^o until pay« 
meffff of the freight and amount of LarrazahoT^ de-. 
maiid on the Defendant. The mailer did not deliver 


1812* 

AnmsOis 


V. 

GAimassBcioi. 


the return cargo but in confequence of in{lru£lions 
from I.arrazabal and Co., after a Turn of 72,000/. 
had been depofited by the Defendant for their fecu- 
rity. One of the partners in their houfe, which had 
become bankrupt, being examined. Hated, that the 
houfe purchafed thefe goods of the Plaintiff on their 
own credit apd account, as they would any other goods 
for which they had occafion in their trade, and Larra* 
zabal and Co. had infured the goods in their own 
names, for which they had a further commiflion of a half 
per cent. The Plaintiff contended that though the credit 

Svas 
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Adnson 
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was given to I^rraaahal and Co.» yet diat at the De* 
fendant had the goods, he was liable to pay for thein} 
' and that this was only die common cafe of a broker 
buying for his principal: the principal when difclofed 
is liable. Mansjuld C. J. left it to the jury whether 
Lavraz<ibal did a£t as broker or not, and obferved that 
as tlie Defendant faw and handled the patterns, and was 
feen in the buHnefs, if he had been the purchafer, moit 
prpbably the credit w’ould have been immediately given 
to him, the jury under thefe circumftances being of 
opinion that the goods were fold to Larrazabal as 
principal, found a vcrdi£l; for the Defendant. 


Serjt. for the Plaintiff, in purfuance of liberty 
referred at the trial, obtained, in laft Hilary term, a rule 
nyi to enter a verdift for the plaintiff: he cited the cafes 
of Rai!tof2 V. Hedgfon^ and Peele v. Hodgfon, (a) 

Shepherd 

{a) Railton V . Hodgson, and Peele v. Hodgson. 


These cafes are not reported, 
but by the brief and notes of the 
rouni'el for one of the parties, 
they appeared to be to the fol¬ 
lowing^ efiedt. TJie former was 
tried at the fittings after Trinitj 
term 1S04, and the latter at the 
fittings after Michaelmas term 
1804, before Mansfield C. J* 
'I'he faifis were, that the De¬ 
fendant, Hodgfotii had formerly 
been a clerk with Smithy Lind- 
fayt and Co, and afterwards fet 
up in bufinels for himfelf, and 
had a counting-houfe for himfelf 
at the houfe of Smith, Lindfuy, 
and Co, which the vendors 
knew: that he purchafed goods 
..liimfelf, and directed the ven¬ 
dors to draw bills upon Smith, 
Lindfuy, and Co., and make out 
invoices to that houfe, which was 
then a houfe of good credit, and 
witl^put whefe iccurity Rodg/on 


could not have obtained credit 
and made the purchafes. Smith, 
Lindfay, and Co. received from 
the Defendant a commiflion of 
from % and half to 5 per cent* 
upon the goods. The vendors 
entered the goods in their.own 
books. In the uames of Smith, 
Lindfay, and Co., made out the 
invoices in the names of, and 
lent them to Smith, Lindfay, 
and Co-, and drew bills upon 
them fur tha^ amount, which 
Smith, Lindfay, and Co. accept¬ 
ed : the Defendant infifted that 
he purchafed as the agent of 
Smith, Lindfay, and Co., and in 
their names, and on their ac¬ 
count, as he ufed to do when in 
their employ. There was proof, 
however, of his being the prin¬ 
cipal, ayid having bought the 
goods on his own account: The 
Piaintifis obtained a verdiiSl, and 

Manf- 
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. Shepherd Serjt, in Eajier term laft ihcwed caufe l8t2. 

againfl: the rule, contending, in the firft place, that the ■■ v - 

rule could not be made abfolute in the fliape in which* Addisoh 
it was moved, for though the Court fliould think the Gandassequi. 
Defendant was not entitled to a verdifl, it was not 
clear the Plaintiff was 5 and the rule, if any, fhould be 
for a new trial. He further contended that the eifedl 
-of the evidence was, that Larrazabal was not the agent 
of the Defendant in the affairs, but was in faA the 
principal to whom the credit was given, for that other- 
wife the Defendant could never have obtained the 
goods; for no one would have given credit to a perfon 
unknown, and from whom creditors would have no 
means of compelling payment but by arreff. And he 
relied on the fa£t that the Plaintiff being applied to for 
fome other goods, did not refufe to give the Defendant 
any further credit, but faid they would give Larrazabal 
no further credit. 

Mansfield C. J., in fumming up Co., it would have depended 
the evidence, cibferved to the upon circumitances whether he 
jury, “ that it was admitted thefe would be liable to pay for thfe 
goods were never delivered to goods over again; if it would 
Smitbt Lindfay, and Co.; the liave been unfair to have made 
Defftdant had the goods, and him liable, he would not have 
the profits and lols; Smithy been fo. What pretence was 
Ldndfiay^ and Co. were only to there that the PlaintifTs fhould be 
have a comraiflion, for which thrown upon the infolvent eftate 
they lent their credit. STjppofe of Smitbt Lindfayy and Co., whb 
a principal authorizes a faiTlor to never had the goods ? Tliis was 
fell goods, aiul he fells in his own a ftronger cafe than that of a 
name, the principal may call dormant partner. 'The buyef 
upon the vendee for payment, mtifl be liable, though a third 
It appeared that Hodg/on had perfon may alfo, unlefs there is an 
been a trader from 1798. Sup- exprefs agreement that the buyer 
pofe/ioJgybn had not been known lhall not be liable.” The jury 
to be the buyer, he would have found a verdidt for the PlaintifTs. 
been liable; Smithy Lindjayy and A motion was made in the follow- 
Co. would only have been no- ing term to let afidc the verdidl, 
minal buyers. If HodgfoH had and have a new trial; but th® 
really paid Smithy Lindfayy and Court refufed it. 

VoL. IV. R r Befl 
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Beji and Vaughan Serjts. in fupport of the rule, con¬ 
tended, that as there was no fa£l in difpute in the cafe, 
the Plaintiff was entitled to hav6 the rule to enter a 
verdi£l: for him. They infifted that in this cafe Larra- 
%ahal was the mere agent of the Defendant, which was 
indicated by his recwving commilRon. But the Plaintiff 
in fa£^ had the fecurity of both parties, for under the 
written order, w’hich did not afiefl the real buyer, 
Ztorrazabal and Co. were liable; and the Defendant 
was liable, becaufc he had the goods, which raifed a 
fufHcient contraft: for, by the law of England^ he who 
has the goods (hall be obliged to pay for them. It had 
been admitted that when a broker contra£ls for a prin¬ 
cipal unknown, when fuch principal is difeovered he 
may be fued *, and fo if one partner only contrails, the 
others, when difeovered, are liable. They cited Railton 
Y. Hodgfon^ Pee/e v. Hodgfon, and Ponjoel v. Nelfotiy cited by 
Lord Ellenhorough C. J. in Paterfon v. Gandajfequiy 15 EoJ/^ 
65. Waringy. Favency i Camph» 85., and Rytner v. Sunvei- 
erappy i Campb, 109. The principal could only be dlf- 
charged by payment, and that payment muff be to the 
rendor, if he is known; if unknown, the vendee muff 
pay the agent; but unlefs he pays one or the other he 
is liable. Wyait v. Marquis of'Hertfordy 3 Eajiy 


Bhepherdy in reply on the cafes, contended that the 
authorities of Wyatt v. The Marquis of Hertfordy and 
Powel V. Nel/ofty did not apply; the laft was a quef- 
tion of fraudulent payment to the fadlor by the prin¬ 
cipal, after knowledge of the faftor’s not having paid, 
and notice to pay to the vendor, which Lord E//enb$» 
rough held to be a payment in his own wrong, for he 
had no right to pay the fador till he faw the feller paid. 
I'he cafes of Railton v. Hodg/on, and Peele v. Hodgfon, 
are more like this, but are an ex parte account of the 
caufe; and as the rule ntfi was not granted, the fub*. 
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jeA was not difcuffed, and therefore the cafes were of left 
authority. ^ 

Ti:e Court took time to confider, and 


$19 


18I2. 

Aninsoiff 


«. 

Gardassbqdi* 


Mansfield C. J. now gave the judgment of the 
Court. This is a motion made for a new trial, the 
verdidf having been given for the Defendant. The cir* 
cum (lances of the cafe are very lingular. The motion 
is made on the ground that though the a£lual vendees 
of the goods were Larrazahal and Co., yet that the ver* 
diil ought to have gone againft the Defendant, as the 
perfon for whom the goods were bought by Larraxahal 
and Co. I left it to the jury to conlider whether Lar» 
razabal and Co. were afting as fa£lors for the Defendant, 
or whether the goods were bought by the Defendant 
himfelf, who was afling for the Philippine Compart;^, In 
certain cafes it would undoubtedly be a monftrous thing 
to charge the Defendant, but in this cafe there would be 
no fuch hardlhip) becaufe the Defendant had received 
the money of the Philippine Company, The order was 
given by the houfe of Larrazahal and Co., and the in« 
\ voice was made out to them; and the goods were put 
on board the fliip called the Archduke Charles, chartereii 
by Larrazahal and Co., under bills of lading whjch 
compelled the captain to deliver the goods to their 
order; fo that throughout the tranfadlion, from the 
beginning to the end, the goods are treated as purchafed 
' by Larrazahal and Co. It was proved that the De^ 
fendant' was at the counting houfe of Larrazahal and 
Co., and was (hewn a variety of goods. The Defendant 
objefled to the price of the goods, and there was a long 
treaty refpefling the terms of payment for them: what 
had paired between Larrazahal junior and the Plaintiff 
did not appear at the trial; but it was given in evidence, 
that the former had met the Plaintiff before the Plains 

R r 2 tiff 
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tifFfaw the Defendant at the counting houfe of Larraza-* 
bal and Co, Dirc£lions were given by the Defendant how 
the goods were to be packed; fo it was very clear from 
all thefe tranfaftions that thefe goods were intended for 
the Defendant, not individually, (although he was a 
partner in the adventure) but for the ufe of this com¬ 
pany. Mooret the captain of the fliip, went to Lima 
with the goods, and accounted with the Defendant for 
the proceeds pf the cargo, but not till after he had 
written to Larrazabal and Co., and received orders for 
him fo to do. The orders to the ftiippcr, to the packer, 
and broker were read; all of which were made out in 
the name of Larrazabal and Co. A witnefs, Trotiaga^ 
from LarrazabaPs houfe, proved that he bought thefe 
goods for his own houfe, exactly as he would buy any 
other goods; that he had been four years partner i he was 
in the houfe of the PlaintilF when an order for further 
goods was propofed, and the Plaintiff faid he could not give 
Larrazabal and Co. any further credit. Larrazabal and Co. 
gave credit to the Plaintiff in their books for the amount 
of thefe goods, and debited the Defendant. 70,000/. liad 
been paid as a depofit, and was now in the Bank, to 
abide the event of this caufe, which I did not under- 
ftand, 1 left it to the jury to fay whether this were the 
common cafe of a merchant here buying for his corre- 
fpondent abroad, on which he charged a commiffion, or 
whether it was the cafe of a fadlor buying goods for his 
principal; and they found for the Delendaut. None 
of the cafes that have been cited at all refemble this 
cafe •, for although it was not faid expiefsly that the Plain¬ 
tiff did not look to the Defendant, yet, upon all the cir- 
cumftanccs of the traufa£tion, it evidently appears that 
he did not. And if a man felling to another tor the ufe 
of a third, who ftands by and is knowji, may make the 
contra<ff with the buyer, without making the third per¬ 
son refpontible, certainly tliis is tliat c.ife. The cafes 

cited 
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cited of Railton v. Hodgfcn and Peele t. Hodgfony are very 
different from tliis: the partner in the houfc of Lindfay 
and Co. gave an account, certainly, of a very flrange man¬ 
ner of carrying on the trade, but ftill he made it the trade 
of Hodgfan : and there could be no doubt in thofe cafes 
of tile li.ibility of the Defendant. Now in this cafe, if it 
had been intended that the fale fliould be to the Defend¬ 
ant, and that Larra'zabal and Co. were to be only furc- 
ties, the PlaintifT would certainly have debited the De¬ 
fendant, and taken a guarantee from Larrazabal and Co. 
And only fee what a ftatc the Defendant would be in, 
buying as he does, fuch an immenfe amount of goods 
of the Plaintiff, and other perfons! And although it 
has been obje£Ied by the counfel that it is a hard 
cafc; that this money getting into the hands of X.ar- 
razalnd and Co. fliould not find its way wholly to the 
PlaintifT, of whom the goods were purchafed, yet we 
cannot alter the law of the cafe, or the nature of the 
contradf, on account of any fubfequent events. The 
infolvency of Lan-azabal and Co. may make an unfortu¬ 
nate difFcrence in the cafe as to the confequences, but it 
will not alter their liability. We, who are called on to 
fet afide this verdief, mufl, in order thereto, fay on this 
evidence, that Lnrrazabnl o\\\y was not to be the debtor, 
but that the Defendant alfo, who was to buy thefe goods 
for the Philippine Cornpanyt was to be liable : but we 
can find no evidence to warrant us in that conclufion; 
the rule therefore muft be 


i8i2. 

Aiminotf 

Gandasseqci. 


Dlfcliargedt 
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Jtpie 19. Young and Others v. Hunter and Others. 


Where one 
perlbn purchafes 
goods) and another 
U afterwards per¬ 
mitted to lhare in 
the adventures* 
the vendors can¬ 
not recover againft 
iiich other perfon 
for the price of 
the goods. 


^HIS was an atSIion for goods fold and delivered : two 
of the Defendants, Hunter and Rayney^ had permitted 
judgment to go by default ; but the other Defendants, 
H^bam and Co., had pleaded the general iifue. The caufe 
was tried before Mansfitld C. J. at the fittings after Af/- 
cbaelmas term 18ii, when it appeared that Hunter and 
Rayncy had purchafed goods of the Plaintiffs and other 
perfons, which they intended to fhip for the Baltic \ 
and the Defendants, Hexham and Co., who were not 
otherwife par^iers of Hunter and Co., were afterwards 
allowed to join in tlie adventure, and to have a fifth 
lhare upon the goods being put on board. The Plain* 
tiffs knew nothing of Hoffham and Co. but fold the 
goods to Hunter and Co. only. The queflion was, 
W/hether this was the cafe of common ileeping partners. 


Mansfield C» J. dire£l;ed the jury to find a verdi^l 
for the Defendant, with liberty for the Plaintiff to move 
for a new trial: accordingly in Hilary term laft. Shepherd 
Serjt. obtained a rule 0^, on the ground that Hoffbam 
and Co. having had the benefit of the goods, were 
liable to pay for them, aldiough they were originally 
fumiihed to Hunter and Co. only. 


Lent and Vaughan Serjts. now Ihewed caufe againft 
the rule: 


Shepherd and Beji Serjts;^. endeavoured to fupport it. 

Mansfield C. J. continued of the fame opinion as at 
the trial. 


Heath 
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Heath J. The propofition of the Plaintiffs counfely. 
that if it be (hewn that at any one period of the tranf- 
aiSfion there were a partnerlhip fubfiiling, it was there¬ 
fore to be inferred that there had been a partnerlhip in. 
the particular original purchafe, is wholly unfounded^ 


i8ia. 


Yoono 


v» 

Qumtsb* 


Chambri j* wafi of the lame opinion, and 

I 

Gibbs J. The only polhble ground for a new trial 
would be if the PlaiiitilFs could (hew that at the time of 
the purchafe of the goods from the Plaintiffs, Hexham 
and Co. and Hunter and Rayney were concerned in that 
purchafe on their joint account: now the only evidence 
given of it, was, that at the time of the fhipment they 
were fo intcreilcd. How long before the ihipment the 
purchafe was made, does not appear; but it is not to be 
inferred from Hcffham and Co. being interelled at the' 
time of the ihipment, that they were interefted at the 
time of the purchafe : it is for the Plaintiffs, who feek 
fo to implicate them, to make it out by evidence. I am 
by no means of opinion that there may not be a cafe 
where two houfes ihall be interefted in goods from the 
beginning of the purchafe, yet not be both liable to the 
vendor : as if the parties agree amongft themfelves that 
one houfe ihall purchafe the goods, and let the othor 
into an intereft in them, that other being unknown ta 
the vendor; in fuch a cafe the vendor could not recover 
againft him, although fuch other perfon would have 
the benefit of the goods. On'this and other reafons, 
1 am of opinion the prefent verdi^k ought not to be 
difturbed. 

Rule diicharged. 


R r 4 
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June i6 . Mullins Demandant, 


Vouchee. 


Tenant, 


Under the rule 
of Court, Hilary 
14 Geo. 3. attor- 
nies of the Court 
of Great Seflions 
in JVales are not 
competent to take 
the acknowledg¬ 
ment of a w arrant 
of attorney for 
fuffering a reco¬ 
very. 


J^EST Serjt. moved that this recovery might pafs. 

There were five parties, three of •whom refided at 
Bathy and two in Wales. Tlie proceedings as to the 
three at Bath were regular; but the perfons making the 
affidavit of the acknowledgment of the warrants of 
attorney of the two who refided in Walesy were not 
attornies of either of the courts at Wijlminjlcry but only 
attornies of the Court of Great Seflions in Wales. He 
contended tliat this was fuflicient, becaufc there were no 

ft 

attornies of the courts of Wejiminjlcr to be found in 
Walesy and therefore the rule of Hil. 14 Geo. 3. did not 
apply, and he relied on a precedent of a recovery having 
been fufFeredin 1802, by Lord Ktrkewally which was 
permitted by Chambre J. at his chambers, to pafs, al¬ 
though the warrant of attorney was acknowledged in 
Wales under fimilar circumllaiices. {Chambre J. That 
was upon very llrong affidavits that there were no 
attornies of the courts of Wtjlmwjler refiding in the 
neighbourhood.] Beft Serjt. It appears here by the 
affidavit, that fearch was made, and none could be found. 


Gibbs J. That is a very good reafon for altering the 
rule of court, but not for breaking through it, as it is 
now eilablifhed. 


Heath J. This is a nullity, it is no warrant of 
attorney, unlcfs it be taken according to the rule of 
this court. « 

Chambre J. obferved that there was another objec¬ 
tion : the affidavit did not ftate that the party knew 

the 
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the warrant of attorney was intended to pafs tlieir • 1812. 

eftates tail. ^ ^ 

MuzjLiNa 

V. 

Beji, It. fhews in the introdu£lory part of the --- 

aflidavit, that he knew it was for the purpofe of fulFering 
a common recovery. 

Per Curiam, That is not enough. 

The Court refufed the application. 


Mac George and Others, AffigneesofVANDERAA 
a bankrupt, v, BiRCtL 

'^'■IIE Defendant, who was the flierifF, had taken goods 
which had belonged to the bankrupt, under an 
execution at the fuit of Cohen : the Plaintiffs had given 
the flicriff notice that they claimed the goods, and he 
had thereupon apprized Cohen, and requelted him either 
to authorize the delivery of the goods to the alTignecs, 
or to give the llieriff an indemnity, both 01 which Cshen 
had refufed. The Defendant had thereupon defired the 
Plaintiffs to accept the goods, and to. give him an in¬ 
demnity, which they alfo had refufetl, and hud com¬ 
menced this action. 


June i6« 


If the allignees 
of a bankrupt 
claim goods taken 
in execution, and 
tlie aflignees and 
the Plaintiff in 
the execution 
both refule to 
indemnify the 
flieriff, the Court 
will interfere to 
protect Iiim. 


Serjt. had on a former day, on behalf of the 
flieriff, obtained a rule njfi, that upon delivery of the 
goods by the flieriff to the Plaintiffs, the Plaintiffs 
fliould be compelled to give him an indemnity. 

Shepherd Serjt. on behalf of the Plaintiffs, oppofed 
this, on the ground that the Plaintiffs had only collected 
|Oo/* affets of the bankrupt, and had already paid 65/. 

4 for 
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BIBCB, 


for his commiflloui and whatever further fdnds they 
might colled) they were bound to diftribute forthwith 
among the creditors, and it was wholly uncertain w^en> 
or whether at any time, Cohen would rule the (heriff to 
return the writ, or otherwife conteft the right to the 
goods with the fherliF, fo as to decide the merits, and 
the Plaintids would therefore become perfonally liable 
out of their own efFcds to the confequences of this in¬ 
demnity, and could neither influence nor forefee the 
determination of that liability. If Cohen was fubftituted 
as Defendant, the fherifF ought to continue as fecurity 
to the aflignees for the cods of the adion. 


Vaughan Serjt. appeared for Cohen^ and oiFered that he 
{hould beepme either Plaintiff or Defendant to try the 
quedion; but required that the Plaintiffs {hould give 
him fecurity for the cods, 

Beji for the (heriff, endeavoured to fupport his rule, 
and claimed his poundage. The Court had a competent 
jurifdidion to proted the {heriff, and would exert it. 


The epurt obferved, that if the {heriff were to file » 
bill of interpleader, he would not be liable to the coils of 
the adion againil Cohen ; and direded that the declaration 
{hould be amended by inferting the name of Cohen as De-. 
fendant initead of that of the {heriff, and that it {hould be 
fo delivered to Cohen ; that he {hould plead tranter, and 
admit upon the trial, the taking of the goods: the 
{heriff was to be difeharged from this adion and all 
other refponfibility either to the Plaintiffi or Cohen, upon 
felling the goods and bringing the money into court, 
and he was direded to apprize the parties of the time 
and place of lale: his right to the poundage would 
depend upon the queilion, whether the execution waa 
warranted; if the aflignees fucceeded in the adion, 
the {heriff would be a wrong doer and not entitled to 

8 poundage. 
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poundage. The Court could not in any cafe make the 
alfignees of a bankrupt give fecurity for co{ls> and there 
was clearly no reafon to afk it in tlus cafe. 


1812* 


Mac Gtorgb 

V. 

Birch. 


Brown and Another v. Holt. junt 16. 

jnEST Serjt. moved to fet afide a judgment which the * 1 ^* Court ^ 
Defendant had confefled, and the warrant of Jhe*^cp^on 
attorney, and execution levied, upon the ground that the ther the Golden 
Plaintiffs were, as to this debt, which was for money Breweiy 
lent to the Defendant to furnifh a public houfe, truflees whhin 6C.^3!*c.i8. 
for the Golden Lane Brewery^ an afTociation of perfons ui'on a motion 
who had opened a fubfeription for lhares, and had made 
them transferable, and therefore were guilty of a nui- them, 
fance within the flat. 6 G. 1. r. 18.; and although their 
profeiTed obje<St was to effedt the manufacture and fale 
of wholcfome beer, yet the Court could not look to the 
object, but were bound to hold it a nuifance, the ihares 
being made transferable. 

The Court feemed to doubt whether it were not a 
qucfliion for a jury to conlider, whether the aflbciation 
were in faCt beneficial or not, and referred to Rex v. 

Doddy 9 Eajly 516. and Rex v. Webby Eajly 406-, 
but would give no opinion upon it. They refufed how¬ 
ever, in a matter of fo great importance, confidering 
how much property was at this time embarked in 
fpcculations of a like nature, to entertain the queftion 
upon this fummary proceeding: if the Defendant would 
make the like motion upon producing a record of the 
conviClion of the Plaintiffs or their cejhiique trufts upon 
an indictment for a nuifance, the Court would then 

decide how they fhould difpofe of this judgment. 

Rule refufed. 
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June i 6 . Anonymous, 

The Court will T/'^UGHAN Serjt. moved on this day, which was 

not grant fthe laft but one of the term, that an infolvent debtor 
day rule with only . , , , 

one day’s notice might be brought up to be difchargcd on the morrow, 
to difeharge an upon only a one-day rule, and with only one day’s 

though h il^praved **®t*ce. After fome difeuffion and reference to the act, 
for on the laft day the Court were unanimous that the rule ought not to 
but one of the term. granted. 

Rule refufed. 


June 17. 


Moody *u. Stracey, 


The Court will 
amend a pending 
a writ of error 
clerical miftake 
in the declaration 
upon w'hich the 
Defendant relied 
for his matter of 
error. 


J^AUGHAN Serjt. moved pending a w'rit of error 
to amend the declaration, by inl'erting the letter t 
in the Defendant's name ; in the declar.'.tion delivered, it 
was written Sracry^ which would be error. 


Clayion Serjt. oppofed the amendment, unlcfs on the 
term.*, W'hich, he contended, were his right, according to 
the univerfal pra£lice, of pleading tie novo. If thefe 
amendments are made, the party ought not to be put 
in a worfc htuation by them ; the want of this 
letter was the ground of the writ of error, and that 
ground ought not to be (Iruck from under the Defendant. 


Heath J. In Rex v. Wilhest 4 Bur, 2527. an amend¬ 
ment was made in the information two or three days be¬ 
fore the trial; and even after tranfeript errors arc often 
amended. 

Rule abfolute for the amendment, upon pay¬ 
ment of the cofts of the motion and of 
the amendment, and the cofts of the writ 
of error. 
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Lane, Demandant ; Pewtriss, Tenant; Bennet 
and Wife, Vo^ichees. 

JL^ETWOOD Serjt. moved lliat the appearance might 
bo recorded, and the recovery pah., upon an 
affidavit being procured of the day on which the ac¬ 
knowledgment was taken: it being left blank in the 

acknowledgment, thus the-day of June*' 

Rule abfolute. 



The day upon 
which an acknow¬ 
ledgment was 
taken, which was 
left blank, per¬ 
mitted to he fup- 
plied by affidavit. 


BuzZARDjDemandant; Ware, Tenant; Baxter, 

Vouchee. 

T'^^^IUGHAN Sei^t. moved that this recovery might 
pafs, and the tenant’s appearance be recorded as of 
Hilary term laft. The parties were all alive, and all the 
papers were duly pcrfefled, and were fent in due time 
in Hilary term to the agent in Londony but he was 
fo much prefied with bufinefs, that he did net produce 
tlic papers in court, as he might liave done, within 
Hilary term, but appeared the firlb day cf the next 
tenn. It would occafion great cxpcncc to die parties 
to deny tlicm this indulgence, and would endanger their 
title, left the parties ftiould die before another appearance 
was procured : it had been the pra£llce to allow it, as 
the officers would ftatc. 


June 17. 


Where the 
tenant Ihould have 
appeared in 
Hilary term, and 
he did not appear 
till Eajler term, 
the Court would 
not permit the 
appearance to be 
entered as 
of Hilary term. 


Mansfield C. J. Although it does not appear that In 
the prefent inftance it w’ould do any harm, it is to be 
furc, un extraordinary ftrctch of the practice of the vj 

court, if when a man is required to appear in one 
term, and he appears in another, the Court (hould record 
the appearance as of the former term. 


Heath J. never remembered an inftance of its being 
done. 


Chambre 
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1812. 

Buzzarb 

Baxter. 


Chambre J. There is not a Ihadow of a reafon for 
its being done here, 

Giebs J. As to the expence and danger to the parties, 
it concerns thofe who conduct this fort of bufinefs, to 
fee that it is conducted with more accuracy. Perliaps it 
W'ould be better if indulgences of this defeription were 
granted in no cafe: but certainly it (hould be done 
but very rarely; and this is clearly not one of the 
cafes : in the preceding cafe the appearance had been 
duly made, only feme of the papers were irregular. 

Rule refufed. 


m 

June 17. Shaw, Demandant; Ware, Tenant; and Clulow 

Vouchee. 


Jft a recovery, the 
attorney upon the 
record cannot be 
a commiinoner for 
taking the ac¬ 
knowledgement of 
the warrant con- 
llituting himfelf 
the attorney. 


J.^ETWOOD Serjt. moved that this recovery might 
pafs. It had been objected that two of the com- 
miffioners who were named in the dedimus potejlateniy and 
before whom the acknowledgement was taken, were the 
attornies for the vouchee, but he conceived there was no 
rule regulating the praflice in this refpeff. 

Mansfield C. J. It is abfurd ; the intention of the 


proceeding is, to fatisfy the Court that thefe perfons 
have authority to appear, and the evidence that 
they have authority to appear, now contended for, 
is, that they themfelves fay fo. It is mere nonfenfe that 
the attorney’s own alTertion that he is attorney for the 
Vouchee fliould be received as evidence of the fa6f. 


Gibbs J. I was told at 'chambers that this was a 
mere matter of form ; but upon conddering it, I found 
it was not fo. It might greatly facilitate frauds. 


Heyweod then moved that a new dedimus might iflue, 
and that on its being returned the recovery might pafs ; 
but this was alfo refufed. 
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CLAkKE Simpson. Jmt 17. 

J>'EST Scrjt. had obtained in this term a rule nift for ^ Defmdaut who 
JD . - - r • r t . moves for cofts for 

judgment as in cafe of a nonfuit, for not having pro- not proceeding to 

ceeded to trial at the Chelmsford March alCzes, in cannot have 
- e . judcmcnt as in 

purfuance of notice. ^ 

for the fame de. 

Onflow Serjt. (liewed caufe, upon the ground that 
the Defendant had in Eajler term la(t obtained a rule 
for cofts for not proceeding to trial; under which rule 
the cofts were taxed and allowed by the prothonotary ; 
and that the Defendant liad fince ruled the FlaintifF to 
enter the iftue, which had been accordingly entered; 
and that the Defendant could not, after cofts for not 
proceeding to trial, now have judgment as in cafe 
of a nonfuit for the fame default; having elected the 
former remedy, he could not have both; Ogle v. Mflltt 
Barnes y 316. The cafe of Dor ant \.\Rotivellety alias 
Romney, 2 New Rep, 247., which ftates, that they may 
both be moved for in the fame term, could not be law. 

Bfl, contrh, relied on the cafe in the New Reports, by 
which it is taken for granted that this motion might be 
made in a fubfequent term } but the doubt there was, 
whether it could be made in the fame term, which 
was decided in the affirmative. The diftin£fon is, that 
if a party moves for judgment as in cafe of a nonfuit, 
which includes the whole, he cannot afterwards move 
for cofts for ;iot proceeding to trial, which is a part of 
the fame whole. But after moving for cofts for not 
proceeding to trial, the Defendant muft be enabled 
to move for judgment as in cafe of a nonfuit, in order 
to oblige the PlaintilF to go on to trial; or otherwife 
he may be hung up for ever. 


Heath - 
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Heath J, There is certainly fome mifapprehenfioil 
ill the cafe as reported in the New Reports: either 
of the court or in the reporter. The cafe fay it was fo 
decided on confultation with the officers, and they all 
now fay they never fo uiiderftood the pra£Ii<^. 

Mansfield C. J. I think wc niufl: decide according 
to the undcritood pra£lice of the court. 

Chambre j. concurred in thinking that the cafe of 
Dorant v. Rouvellet was wrong. 

Gibbs J. Putting that cafe in the New Reports out of 
the queftion, there is no difficulty in it. A man may 
make his eleftion whether he will take the whole o 
part only j the effect of the motion for cofts for not 
proceeding to trial is included («) in the motion for judg¬ 
ment as in cafe of a nonfuit: if the latter motion is 
made, the former is tliereby rendered wholly un- 
neceflary: and if the Defendant wifhed for the whole 
efi'ccl, he might have attained it at ohee by making the 
latter motion: if the Defendant makes the firft only 
when he might have made either, it mufl; be taken to 
be an eleClion to obtain that part only, for if he might 
afterwards make the other motion he would put the 
Plaintiff to .double cofts, I therefore think that the 
practice ought to be, that if the Defendant makes 
the firft motion, he ftiall not, without fiibfequent default 
in the Plaintiff, make the fecond, cither in the fame term 
or in the fubfequent term; and that the cafe in 2 New 
Rip, muft have been mifunderftood by the reporter. 

Rule difeharged, but without 
cofts, this being a moot point* 

(a) Becaufe tiii» Court Mill j)«y die Defendant the cofts of. 
make it a, condition of difeharging not proceeding to trial before : 
a rule «£/?for judgment as in cafe scetu in Ji.R, 
of a nonluit,thal the Plauttifflhall 


i8i2* 

Clarke 

v. 

SlMFSON. 
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Pearsall v» Summersett. 



rjpjJIS was an a£tion of debt for 1500^* on a bondj 
**■ which, on oyer, appeared to be entered into by 
the Defendant, who was a furcty, and William Winter the 
principal, jointly and feverally, with a condition, which, 
reciting that at the requeft, and for the account and ac¬ 
commodation of Winter, the Plaintiff had accepted 
drawif, or indorfed, negotiated and paid fundry bills of 
exchange, feveral of which were ftill outftanding and 
unpaid, and in order to indemnify and fave him harm- 
lefs in refpe£t thereof, and from all Ioffes, cofts, 
charges, damages, and expcnces, the Defendant had 
confented and agreed to join with Winter in manner 
thereinafter mentioned, was, that if Winter, his heirs, 
&c.,fhouldatall times thereafter pay to the Plaintiff upon 
demand, all fuch money as the Plaintiff already had, 
or as at any times or time thereafter he fliould or 
might advance, expend, or pay» to, or for the ufe, 
Qf Qfi the account of "W^intcr, or by his order, or at his 
requefl, and alfo all fuch money as the Plaintiff then 
was, or at any time thereafter fliould or might become, 
or be fubjea or liable to pay, by virtue or upon 
account of his having accepted, and engaged himfelf 
for the payment of any bills of exchange, proniiflbry 
notes or drafts, at the requeft, for the ufe, or on the ac- 


The extent of the 
condition of an 
indemiuty-bond 
may be reftruned 
by the recitals, 
though the words 
of the condition 
import i larger 
liability than the 
recitals con¬ 
template* 


count of Winter, and whether the faid bills, notes, or 
drafts fhould be then (a) due and payable, or only coming^ 
due and payable, together with all cofts, &c* which the 
Plaintiff tlien was, or fliould thereafter pay, fuftain, or 
be liable for, about, or refpeaing the fame bills, notes, 
drifts, payments, acceptances, or negotiations, or any 
or eithe^ of them, by any means howfoever-, or in cafe 
Winlfr fliould negle^, decline, or refufe fo to do 
then, if the Defendant fliould pay to the Plaintiff fo 
much and fuch part of all fuch money as already had 


V#L. IV, 


(a) So in die bond, 
S s 


been 
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been or thereafter fliould be advanced or paid by the 
PlaiiitifF, to or for the ufe, by the order, at the rc- 
queft, or on the account of Winter, or which the 
Plaintiff fliould or might be fubje^ to, or liable to 
pay, by virtue of any fuch bills, notes, drafts, or en¬ 
gagements as aforefaid ; and moreover thould pay unto, 
and fufficiently keep indemnified the Plaintiff againft all 
fuch cofls, charges, damages, and expences whatfoever, 
which he lliould or might bear, pay, fuftain, be liable, 
or put unto, for, or by reafon of his having accepted or 
difeounted any bills of exchange, drafts, or promiflbry 
notes, or of his having paid any money as aforefaid, to, or 
for the ufe, and at the requcfl, by the order, or on the 
account of Tl'^inicr as aforefaid, then the obligation 
Ihould be void. The Defendant pleaded performance by 
Winter, purfuing the terms of the condition fo far as re¬ 
lated to him ; and that the Plaintiff had not been damnified. 
The Plaintiff replied by affigning for breach, that he, 
after the making of the bond and before the fuing out of 
his writ, on divers days did advance, and pay to, and for 
the ufe, and on the account of Winter, and by his 
order, and at his rcqueft, divers fums amounting to 
1300/.; and averred that both Winter md the Defendant 
had notice, and refufed to pay. And for a further breach, 
he averred, that after the making of the bond, and 
before the fuing out his writ, on the i fl day of January 
1812, he had become, and was fubjeft and liable to pay 
divers fums amounting to 1500/., by virtue of his having 
accepted and engaged himl'elf for the payment of divers 
bills of exchange, at the requeft, for the ufe, and on the 
account of Winter, whereof Winter had notice, but did 
not on demand repay thofe fums, and that the De¬ 
fendant would not upon notice and requcfl pay to the 
PlaintiflF the money which he was fo fubje^l an^ liable to 
pay, but refufed fo to do, whereby the Plaintiff after¬ 
wards, and before the fuing out of his original writ, was 
called upon to pay, and did neceflarily pay to the 
holders of the faid bills divers fums, ' amounting to 

1250/., 
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1250/., for and by reafon of his having accepted the fald 
hills, together with certain colls,charges, and expenccs, 
for, about, and refpe£ling the fame bills, amounting to 
50/., and by means of the premifes the Plaintiff had 
been, and was damnified to the amount of the fums fo 
paid by him, and had been, and was Hill fubjecfl 
and liable to pay to the holders of the faid bills divers 
other fums amounting to 200/., by reafon of his having 
accepted the faid bills. To the breach firll affigned, the 
Defendant rejoined, that the fums in that breach alleged 
to have been advanced and paid by the Plaintiff, Were 
not advanced and paid upon, or by reafon, or in dif- 
charge of any bills accepted, drawn, or indorfed, 
negotiated, or paid by the Plaintiff before the making of 
the bond ; but were fo advanced and paid upon, and 
by virtue, and in difeharge of certain bills refpe£lively 
accepted, drawn, or indorfed, negotiated, or paid by the 
PlaintifI' after the making of the bond. And to 
the lall breach he rejoined, that the Plaintiff did not 
become, nor was fubjetl or liable to pay the money in 
that breach mentioned, by reafon of his having accepted 
and engaged himfelf for the payment of any bills which 
were drawn before the making of the bond; but that 
the bills of exchange, by virtue of his having accepted 
and engaged himfelf for the payment of which, he be¬ 
came liable to pay the money in that breach mentioned, 
were drawn after the making of the bond. To both 
thefe rejoinders the Plaintiff fpecially demurred, and 
affigned for caufes that each of them was a departure 
from the Defendant’s plea, inafmuch as the Defendant 
had therein alleged that Whiter paid to the Plaintiff all 
the money which the Plaintiff had paid, and was fabje£l 
and liable to pay, according to the effect of the condition; 
and although the Plaintiff in the breach firft affigned, had 
alleged that Winter did not pay the fums in that breach 
mentioned to have been advanced and paid by the Plaintiff, 
and in his laft breach had alleged that Winter did not 
pay the fcveral fums which it was therein alleged that the 
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Plaintiff* was fubjeft and liable to pay, according to the 
effe£I of the condition, yet the Defendant had not in his 
rejoinder relied on fuch payments by IVinUr^ as he had 
before done in his plea> but had departed therefrom and 
abandoned his defence arifing from fuch payment, and 
had introduced entirely new matter as his defence to th» 
a£Iion ; and alfo for that although the riaintiff in each 
of the breaches had alleged matter upon which a 
material and proper id'ue might have been taken; yet the 
Defendant’s rejoinder had not tendered or taken any 
ilTue upon the fa£ts therein alleged, and had introduced 
new collateral matter, wholly unconnefled either with 
the plea in bar, or the replication and alfo for that the 
Defendant had in his rejoinder introduced matter irre¬ 
levant and wholly immaterial to the queftion of the 
liability of the Defendant upon the bond. The De« 
fendant joined in demurrrer on both breaches. 

Shepherd Serjt. in fupport of the demurrer, contended 
that the condition exprelied an indemnity againff three 
diffinfl: fources of detriment, i. Such monies as the 
FlaintiiF had paid before the making of the bond. 2. Such 
fums as the Plaintiff* might pay after the making of the 
bond, at the requcil or for the account of Winter ; and 
thefe payments might be either by reafon of liabilities 
contra^ed before the making of the bond, or of engage¬ 
ments made after the date of the bond ; but the words 
were fo large that they included both deferiptions of 
payment. 3. Such fums as the plaintiff might be¬ 
come liable to pay by reafon of his having accepted 
bills. The firfl: and the laft branches of the condition 
were fufficient to fecure the Plaintiff againft the con- 
fequences of all advances and bill tranfadlions which had 
taken place before the date of the bond } and although 
the objeci recited in the preamble was often called in 
aid to reftrain the generality of words in the condition, 
which were fomewhat larger than that obje£t required^ 
yet that rule did not apply where it diftin^ly appeared, 

7 as 
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as here It did on the face of the condition, that It was 
intended to ftvovide alfo for an ulterior objedt, the future 
tranfad^ions between the parties. 

Lens Serjt. conir}l* The replication is bad, becaufe 
It alllgns as breaches, matters which were not within 
the condition of the bond, and the rejoinder is good, 
becaufe it limits the ilTue to the only deferiptions of loft 
which fall within that condition. Both the ex* 
preihons, “ ftiall hereafter pay,” and by reafon of 
having accepted bills,” are large enough to comprehend, 
and if fuch had been the meaning of the parties, they 
are conhftent with, but do not ncceiTarily import an 
indemnity for future tranfadfions. But the recital ex¬ 
plicitly dates the extent of the contradt, viz., that the 
Plaintiff had. accepted bills, and that the Defendant had 
engaged to indemnify him in refpedf thereof, that is, in 
refpedf of the bills then already negotiated. Tautology 
may be well conceived and permitted to exift, without 
(training the fenfe to give a diftindt meaning to every 
word. Lord Arlington v. Merriche^ 2 Williamis Sauttd» 
4ed.4iJ. eflabliihes the principle, that although the 
words of a condition may be much larger than the con- 
tradt recited, yet that they (hall be reilrained by the 
cital to the effedt of that contradt. And there is good 
reafon for fuch a conitrudtion : for it widely differs the 
(ituation of a furety, whether he is to be reponfible only 
for pad, or alfo for future tranfadlions: he might have 
fomc knowlege of the (late of fecurities outftanding at the 
time of his engagement, and of the competence of 
the principal to difeharge them, but of the future, 
unlimited, he can know nothing. The words “ (hall be¬ 
come liable,” are not ufed here in their ftridl legal 
acceptation: they refer to accommodation-bills, which 
although the Plaintiff had accepted, he did not expedk 
to be called on to pay, the drawer having engaged to 
provide funds. 
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i8i2. 

Pearsall 

SUMMERSETT. 


Shepherd/m reply. Since the engagement is limited 
in amount to the extent of the penalty, the argument 
of inconvenience from its being unlimited in point of 
duration, is of no weight. This cafe is materially dif> 
tinguilhable from thofe of Lord Arlington v. Merrickej 
and Horton v. Day^ cit. 2 Sound, 414, which were limited 
to the performance of the duties of a fpecific office. 
This condition fpeaks of money expended for Winter 
by his order, at his requeft, terms which cannot 
poffibly be applicable to money paid by the Plaintiff in 
difeharge of a bill of exchange previoufly accepted by 
himfclf. Thefe words can have no meaning at all 
unlefs the indemnity extended beyond the recited 
contrail;, and if it extends to any thing more than 
the bill tranfaflions, even to money lent by the Plaintiff 
to Winter before giving the bond, there is an end of the 
argument for reftraining it to the extent of the recital. 
None of the cafes go to the length of expunging from 
the condition words which cannot be referred for a 
meaning to the terms of the recital. 

Cur, adv, vult» 


Mansfield C. J. now delivered judgment. It is un- 
neceffary to (late the pleadings: the only queftion is, 
whether the Defendant has made himfelf liable for any 
tranfa^tions between the Plaintiff and Winter beyond 
thofe that had taken place previous to the giving of the 
bond. On the one hand it is contended, that the De¬ 
fendant became liable only for all bills given, accepted, 
&c., previous to the bond being given; on the other, the 
Plaintiff, contends that the Defendant’s engagement ex¬ 
tends to all tranfa^lions entered into, as well before, 
as after that period. Which of thefe is the riglit con- 
itrudlion, entirely depends upon the condition of the 
bond, (which his Lordffiip here read.) We cannot read 
this without faying that whatever was the- intent of 
thefe parties, it is inaccurately expreffed. Firft, asjto all 
Ioffes, cods, charges, damages, and expences,** mentioned 

m 
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in the recital, they are not confined to any fource or 
caufc whatfoever. With refpeft to the next claufe, 
namely, the engagement to repay on demand “ all monies 
which the Plaintiff had paid or thereafter ihould pay 
to the ufe or for the account of Winter^ or «t his 
demand or requeft,” (coupling this with the recital of the 
objc£l: of the condition, that is, to indemnify the PlaintifF 
againft all bill tranfa£iions incurred previous to the bond,) 
if the condition had flopped there, it mufl have been 
confined to payments made on account of thofe bills 
only, to which the PlaintifF had become party before the 
giving of the bond. Then come the fubfequent words, 
“ all fuch fum or fums as the PlaintifF fhould or might 
thereafter become liable to pay in confcquence of his 
having accepted or engaged for the payment of any bills.** 
Thefe words might by pofTibility mean all fums which 
he might be liable to pay by reafon of his having 
accepted any bills whether before or after the giving of 
the bond, at any time whatfoever; but coupling them 
with the recital, 1 think they mufl be confined to pay¬ 
ments on bills which he had accepted previous to giving 
the bond ; and if this be allowed, there will then be no 
difficulty in confining all the fubfequent words, how¬ 
ever general, to bills given before the giving of the 
bond} and therefore coupling the whole with the re¬ 
cital, it appears the clear meaning of the parties, that the 
Defendant fhould become furety only for the confe- 
quences of pad tranfa£lions. If the intention had been 
to make the Defendant liable for future tranfa£lions, it 
would have been the' moll important obje£l of the 
bond} for though the pail trnfa£lions might have 
exceeded 1500/., it is mod probable, as the penalty is 
limited to that fum, that they did not: probably not 
fo much: it was alfo more likely that the principal 
Ihould clear ofF thofe, than future tranfa£lions; therefore 
it is very improbable that the parties contemplating this 
the mod important branch of the indemnity, ihould not 
even have alluded Co it in the recital, and which it would 
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dierefore be o£ more confequence to (late, than the other^ 
wherein there is not a tingle word, that, in its proper 
fignification, relates to future tranfa^ions. A guarantee 
is not to be held liable beyond the exprefs terms of 
his contrail, and as we therefore think that the Hrifl 
and true interpretation of this condition does not extend 
the indemnity beyond the liability for pad tranfa£lions, 
upon this ground the judgment upon this demurrer, 
mud be entered 

For the Defendant. 


REGUL^ GENERALES. 

Weineflayy June iph. It is Ordehed, That from 
henceforth all Fines (hall be left at the Oflice of the 
Chirographer within Fourteen Days after the fame 
(hall have patiTed the King’s Silver OiHce, and that 
all Fines now remaining in the King’s Silver Oflice 
tiiall be carried to the Chirographer’s Ollicc within 
Two Months from this Day, and that a negle£l to 
comply with this rule, fliall be deemed a contempt of 
tins Court. 

It is Ordeeid, That in future no Caufe (hall be tried 
by a fpeciai Jury in this Court, in Middle/ex or London^ 
unlefs the Rule for fuch Special Jury (hall be ferved, 
and the Caufe marked in the Marlhal’s Book, as a 
Special Jury Caufe, Two Days previous to the Ad¬ 
journment Day in Middlefen or London refpe£lively. 

J. Mansfield. 

J. Heath. 

A. Chambre. 

V. Gibbs. 


END OF TB7NJTY TERM.. 
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Stone v. Stone. November 9. 

QHEPHERD Serjt. moved that a fine might be per- If an attoracy 

a 3 . - •' lEj*. *1 .*. employed to levy 

mitted to pafs, upon an affidavit that the acknow- ^ millays th« 
ledgments yrere taken in April 1 8 11 , and that the par- papers, and d^i 
ties were all alive on the third day of the prefent month; 
and that the reafon of the delay had been, not that the squired by the 
deponent, who was the attorney employed, had forgotten rule of Court 
the bufinefs, but that he had millaid the papers, and 
they had become intermixed with others of his papers, ^ju not permit 
and by reafon thereof had only very lately been found the fine to be 

feAed, but will, 
if all the parties 

be alire, dire<fl a new fine to be levied at the expence of the attoxscy* 
T t The 


VoL. IV. 
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1812. 

Stone 

Stone. 


November 9. 

Payment of a 
bill of exchange 
cannot be en¬ 
forced without 
producing the bill. 

An exprefs pro- 
mife to pay the 
contents of a loft 
bill of exchange, 
If given without 
fome new con- 
fideration, is void. 


The Court referred to the rule promulgated in the 
laft term, for completing fines, and refufed the appli¬ 
cation ; acccmpanyhig their rctufal with a dire£lion, 
that as all the parties were ftill alive, fo that there was 
no obftacle to the levying a .lew fine, a new fine Ihould 
be forthwith levied at tlie expence of the attorney who 
had millaid the papers. 


Davis v. Dodd, 

^'HE Plaintiff declared upon a bill of exchange for 
96/. pr. drawn by Allen, to his own order, and 
accepted by the Defendant, and iiidorfed by Allen to the 
Plaintiff. There were alfo the ufual money counts. 
Upon the trial at the Summer Aflizes 1812, 

before Lord Ellcuhrough C. J. it was proved that the 
witnefs had loft the bill out of his pocket, whereupon, 
when the bill became due, he applied to the Defendant, 
ftating the circumftance, and requefting him to pay the 
bill, which until the time of the a£lioii had never been 
prefented for payment by any other perfon, and the 
Defendant repeatedly and exprcfsly promifed to pay it. 
Lord Ellenhorough was of opinion that as the Plaintiff 
had not prefented the bill for payment to th^ Defendant, 
and as the bill was not produced at the trial, the 
Plaintiff could not recover in this a£fion, and direffed a 
nonfuit. 

Bejl Serjt. now moved to fet afide the nonfuit, and 
have a new trial: he contended, that the exprefs pro- 
inife to pay the bill was upheld by the confuleration of 
the moral obligation, to which the Defendant was fubjcct, 
10 pay the fum due on his acceptance. 

The 
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The Court denied that there was any moral obligation 
on the Defendant to pay this fum to the Plaintiff, who by 
his negligence had expofed the Defendant to the danger 
of being compelled to pay the bill when produced in 
the hands of another holder. It was quite clear the 
Plaintiff could not recover in this action. If he could 
recover at all upon this promife, which they much 
doubted, it muft be in an action upon the fpccial under¬ 
taking. The party might have proceeded to enforce 
the giving of a new bill under the ftatute, and that 
feemed to be his only courfe. The promife contained 
in the bill, is the equivalent given for the confidcration 
paid for the bill. No new confidcration had been fub- 
feqilently paid to fuftain this new promife, which was 
therefore nudum pa^um, and could not be enforced. 

Rule refufed. 



i8I2. 

Davis 


V. 

Dovth 


Vincent and Others, Aflignees of Dowson v. November 

Prater. 

'I'ROVER by the affignecs of a bankrupt for bills of A trader left a 

exchange, contended to have been delivered to him 

by the bankrupt after an a£l of bankruptcy. At the ditor, who had in 

trial before Mansfutd C. }. iX. Guildhall, at the Sittings abfence cdled 

for n debt, that ha 

alter J;7/«/y term i8i2, two tranfaaions were proved could fpare no 

by the Plaintiffs, and contended to be acts of bank- money, and would 

ruptcy. A creditor called at the houfe of the bankrupt 

one morning, while the bankrupt was out, and faid, he go out of the way 

had plenty of bills, but he M^antcd fome cafh to pay his 

‘ ^ , , ncrtime. Held 

workmen, and he muft and would have 50/. or 60/. that that it was for the 

jury to confider, 

whether he abfented himfelf to delay a creditor i and this evidenc| warranted their con- 
clufion, that he did not. 

So, where he abfented himfelf from his houfe, where his creditors were, to avoid 
Irritation and harf& language. 

day i 
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day : he th^n went away, leaving word that he (hould 
call again. Dowfm foon after coming in, upon hearing 
this meflage delivered to him, dire£l;ed his clerk to tell 
the creditor, when he called again, that he could not fparo. 
the money and would not let him have it; and he added, 
that h*e, Doivfon, fliould go out of the way and Ihould 
not return home till dinner time. He went out accord¬ 
ingly, and the creditor foon after returning, the clerk 
communicated to him the whole of what Dewfon had 
faid. Dowfon came Home to dinner that day: the cre- 
'^ditor did not call again at dinner time. The other tranf- 
a£tion was, that Donvfon being embarraiTcd in his cir- 
cumftances, at the inftance of three principal creditors, 
appointed a day for them to come to his counting houfe, 
and examine his books : early on that morning he left 
his home, and went to a public houfe in the neighbour¬ 
hood, whither he directed his clerk to bring him from 
time to time intelligence of what pafled with the cre¬ 
ditors ; and he alTigned as a reafon for fo doing, that he 
expefted that when the creditors found how bad his 
affairs were, they would be irritated, and if he wore 
prefent, fome harfh language would paf>, and pofTibly 
they might be induced to arrefl him. And the Plain¬ 
tiffs contended that this was an abfenting himfelf for the 
purpofe of delaying his creditors. The jury found a 
verdift for the Defendant. 


Bejl Serjt. now moved to fet it afide and have a new 
trial. 

The Court held, that as to the firft tran fnflion, the 
cafe had gone to a jury on a point that might be fairly 
raifed, whether Donfon went out with intent to delay 
his creditor or no j and upon the vcrdi£l they had given, 
it muff be prefumed, they had found that he had not: 
the Court could not fay the concluHon was wrong, they 
rather thought it was right: a man who intends to delay 

a ere- 
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a creditor, does not ufually direft his fervan^ “ tell him 
I have been at home, and I cannot and will not pay him ” 
There was not the lead idea of any fear of arrell, or of 
procefs being idued agaiiift him. Still Icfs does a man 
who wiflics to delay his creditor name the hour when he 
fliall return home j and to fet afide the conclufion of the 
jury, the evidence ought ftrongly to prefent the con¬ 
trary inference. As to the fccond tranfaclion, Dawfon 
afligned the true caufe of his abfonce, that he quitted his 
houfc to avoid altercation. 

Rule refufed. 


ISI2. 


VlNClCvT 


PltAT£a. 


Warin and Another v. Scott. 

'JI^'HIS was an aclion upon a policy of Infurauce, dated 
the 21 11 of Sept, lUoy, and elFeCled by the Plaintiffs, 
upon a voyage at and froiji Port/monih to Amjierdarr.^ 
upon prize wines, valued at 800/., by the fhip Drie 
Vrienden. The declaration dated the intereft to be in 
F, Van Eycl, Upon the trial of this caufe at the Surry 
Summer Affizes 1812, before Lord Ellenhorotigh Q.}, 
the parties made the following admiflions; the De¬ 
fendant’s fubfeription to the policy, and to a memorandum 
at the back thereof, dated the 7th of November 1807, 
allowing the vcffcl to proceed from Portfmouth to Gotten- 
burgh and Anifu’rdam ; the wines were fliipped by tlie 
Plaintiffs on board the Drie Vriendejt on account of 
Van Eyck, and he w'as interefted therein as averred in 
the declaration; he w'as a native of Holland, and was 
domiciled at Amfierdam, and at the time of the purchafe 
of the wines infured, was relidcnt in tliis country under 
the King’s licence, dated the 28 th of May i 8 o 5 , and 
purporting, in purfuance of the ffatute, to grant unto 
E* Van Eyck, aged 37, a native of, and laftly refident 

T t 3 at 


November 9. 

If an alien ene¬ 
my, commo- 
rant here under 
the King’s licence 
to relide here, pur- 
chafes goods for 
exportation, the 
exportation there¬ 
of by him, after 
hib licence to re- 
nde has ceafed, is 
not protecSlcd by a 
licence to trade, 
alfo obtained after 
his licence to re- 
fide has ceafed, 
and authorizing 
the exportation of 
the identical 
goods by B. and 
K. or other Bri- 
tyb merchants. 
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Scott, 


at AmJierdBny known to Mejfrs, Waring Fleifchman and 
Jutting of lyevonJJiirc Square, Bijhopfgatc Street, and refid- 
ing there, his Majelly’s licence to refide at London, and 
within 13 miles thereof in the county of ■■ , 

from the date thereof for the term of three months, 
with the reftriftion, and on condition, that he Ihould 
communicate every change of his refidence to the Alien 
Oflicc. Upon this licence were indorfed various exten- 
lions, one whereof permitted him to travel to “ j5*r- 
mtngham on bufinefs,” another “ to Fov)^ in Cornwall, 
and to attend fales of prize wines there for 14 days,” 
and the time was altogether extended to the month of 
July 1807. Van Eyck himfelf, at a fale of prize wines, 
fele£lcd thefe, but they were paid for by the Plaintiffs 
at his requeft. The wines infured were (hipped in Augujl 
1807, and were intended to be exported under a licence 
from the King, dated the 31 ft July 1807, granted to 
Meffts. Van Buuren and Katmingeijlfer owh^reXf of them- 
felves and other Brkijh merchants, but procured by them 
in confequenceof orders from the Plaintiffs, as the agents 
of Van Eyck, and “ permitting three neutral fliips to na¬ 
vigate freely under the feveral flags therein named from 
or to any port of Holland, to or from the United Kingdom 
and to import fuch quantity of {inter alia) prizes wdnes, 
as might be fpecified in their” (/. e, the (hips) bills of 
lading; and that licence was to remain in force for fix 
months, and to bo revocable,” &c. It provided alfo, 
that Meflrs. Van Buuren and Kanningeijfer on behalf 
of themfelves and other Briiijli merchants, to whom his 
^ajefty granted that licence, ftiould caufethe fame to be 
delivered up as therein mentioned.” That the Plaintiffs, 
as the agents of Van Eyck, alfo procured another licence 
dated the 15th of December 1807,- which recited that 
it had been reprefented to his Majefty by Meflrs. IVarin 
Fleifchman and Jutting, that they intended to export a 
cargo of prize wine from Portfmuih to Holland on board 

the 
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the neutral ihip Drie Vrienderii as long ago as Augufi 
then lafty by virtue of the licence dated 3*^ Jiz/yj but 
that owing to the political events on the continent, the 
exportation did not take place^ and the wine ftill remained 
at Pertfmouthy and that they had prayed his Majefty’s 
further licence and proteftion for the exportation of the 
faid wine, &c. And his Majefty thereby permitted the’ 
Drie Vrienden to proceed from Portfmouth to Holland, 
At the time of granting the laft mentioned licence, Van 
Eyck had returned to Holland, After the granting fuch 
laft licence, in December 1807, the fliip failed from Portf- 
mouthy and in her voyage to An^erdam was taken by a 
Danifh privateer, and condemned. Upon this evidence^ 
it was objefted, that nothing upon thefe licences rendered 
legal an infurance upon the property of an alien enemy, 
who at the time of the Ihips failing had ceafed to have 
either domicile or licence to refidc here: the licences 
extending to proteft the goods of Britijli merchants only. 
For the Plaintiffs, it was anfwered, that the fecond licence 
did not fpecify what defeription of perfons fliould be the 
owners of property licenced, and that as Van Eyck had 
purchafed the goods while he was domiciled in this 
country under the King’s licence, he ought to have a 
reafonable time allowed him after that licence had 
expired for exporting them. Lord Ellenborough C.J. 
thought, that as the fecond licence recited the firft, it 
only contemplated an adventure fimilar to that which 
was prote£led by the firft, and the firft licence would 
only proteft an exportation by Briti/h merchants, which 
charaftcr Van Eyck had ceafed to poffefs at the date of 
the firft licence to trade, his licence to refide in this 
country having then expired. And his Lordfhip accord* 
dingly dire£l;ed a nonfuit. 


Warin 


V. 

Scott. 


Shepherd in this term moved to fet afide the 

nonfuit and have a new trial, upon two grounds, firft, 

T t 4 that 
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that die fecond licence waa penned exai^ly in the fame 
terms as it ivould have been if McfTrs. Buuren and 
Kanningnjfer in applying for it had made no reference 
to the former intended adventure^ and it did not imply 
the re{lri£iion, that the wines were to be the property 
of Britijh merchants: fecondly, that if it did, Van 
Eych was at the time of purchafing thefe goods, for this 
purpofe, a Brityb merchant 5 the extenfions of his licence 
to relide recognized him a^ing in his bnlinefs of a mer¬ 
chant, going about to attend the fales at which he pur- 
chafed this cargo. And if his trading as a BritiJ!) mer¬ 
chant had a legal inception, and if, as the fecond 
licence to export recites, unforefeen political circum- 
ftances prevented him from completing his adventure 
within the time propofed, yet the protection muft extend 
to the completion of thofe tranfaCtions begun under his 
licence to i^ehdc. 


The Court was of opinion that Van Eyck was not at 
all authorized by thefe licences to export this cargo ; and 

CiBBS. J. further obferved that his name did not 
appear on either of them; and if ever he polfclTed 
the character of a Britijb merchant, it ceafed upon the 
expiration of his licence to refide in this country. 

Rule refufed. 


Kovmher xd. Houlditch and Another v, Birch and Anotherf 


A Iheriff who 
carries a prifoner 
taken in execution 
to a lock-up-houfe 
within his own 
balliwick,and keeps 
him there 14 days 
before the return 
of the writ, is n<A 
thereby guilty of 
an efcape. 


^HIS was an aflion againft the flierifF of Middlefex 
for the fuppofed efcape of George Grant, who had 
been taken by the (heriiF under a writ of capiat ad 
fatisfaciendum at the Plaintiffs fuit, returnable on the 
’morrow of AH Souls, indorfed to levy 8740/., befides 
poundage, 8cc. Upon tlie trial of this caufe, at the 

fittings 
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fittings after term i8i2) before Gihlsi., it a{>« 

peared that Leach^ an officer of the (heriff, having, under 
a warrant to him dire^ed, taken Grant, permitted him 
to go to a lock-up-houfe kept by Withers, another 
officer of the ihcriif of Middlefex, not named in the 
warrant. The warrant was carried thither with him, and 
depofited there. Grant continued at this houfe from the 
3rd to the 17th day of OBoher, Leach ufually feeing him 
in the courfc of every day. It appeared that it was the 
ordinary pra£lice for the flicriff, when he took a prifoner 
in execution, to carry him to a lock-up-houfe, and keep 
lilm there for a convenient time, ufually for feveral 
days, in order to give opportunity for a compromlfe, or 
for railing fums for payment of the debt. The jury 
found a verdift for the Defendant. 


18I2. 

Houlditch 

v. 

Birch. 


Shepherd Serjt. in this term, moved to fet afide the 
verdict and have a new trial. He infilled, that the 
(heriff was bound inilantaneoufly to carry his prifoner to 
the county goal. The words of the ftatute 13 Ed, i. c, 11. 
are exprefs, that the prifoner “ lhall be fent or delivered 
unto the ncarell gaol of the King in thofe parts, and 
fliali be received of the (heriff or gaoler, and imprifoned 
in Iron under fafe cuftody and the fame procefs is ex¬ 
tended by Ji, 2$ Ed.'^, Ji, c. 17. to the adllon of 
debt, which was the cafe here againft Grant: if this 
were not fo, it would have been unnecefifary to make an 
exprefs legiflative ena£lment, 32 G. 2. c. 28. i. that 
the (heriff ihall not carry any perfon arrefied to any 
gaol or prifon within 24 hours from the time of fuch 
arrefi, unlefs fuch perfon lhall refufe to be carried to 
fome fafe or convenient dwelling houfe,” 8 cc, He 
urged that although the IherifF might change his gaol 
within his bailiwick, yet he mull keep the prifoner in 
his gaol; and this lock-up-houfe was the houfe of 
another perfon, not of the Iheriffi He referred fo^ 

the 
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1812. the do£^rine of efcape to the cafes of Plat v. Lokke and 
Hoqlmtc'H Plowd, 35., Balden x^Temple. Hob, 202., Hawkins 

V, V. Plomer, 2 Bl. 1048.) and Benton v. Sutton y i Bof. and 

PiRCB. Pull, 24. He admitted that he could not trace the 

Introduction of the practice of carrying prifoners taken 
in execution to lock-up-houfcs, nor find any cafe in 
which it had been ruled to amount to an efcape. 

Mansfield C. J. I have no idea that this can be an 
efcape. The (heriff has him in as ftrong clofc cuftody 
as can be. As to the words of the old ftatute, it is now 
loo late to recur to them, if the univerfal praClicc has 
fliewn that the conftrudliion now contended for is not 
the meaning of it. And as I know of no cafe which 
fays that the keeping him in a ftrong lock-up-houfe is 
an efcape, and as the practice is otherwife, I think we 
ought not fo to hold it. If there were particular in¬ 
dulgence or favour (hewn to the Defendant, or if the 
place where he was kept, were dangerous or infecure, 
there might be fome ground to contend for this, but 
nothing of that fort appears in this cafe. 

Heath J. It is no efcape : according to my recollec¬ 
tion, it is warranted by ufage. 

Chambre j. TheFlaintifPs counfel is totally miftaken 
in all he has faid about the necellity of a habeas corpus 
to remove from the lock-up-houfe to the county gaol, 
becaufe he is in the cuftody of the fame perfon all the 
time: and it would be quite ridiculous to have a writ of 
habeas corpus to remove him from the cuftody of the 
ftieriff, to the cuftody of the IherifF. 

Gidbs j. I do not fay this is like the cafe of a prifoner 
on mefiic procefs, whom he may let go upon bail, 
and whom, if he have at the return of the writ, it is fuf- 

ficient. 
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iicient. I believe there are cafes where, it has been held 
that if a (herilF goes to the Defendant’s houfe, and keeps 
him there, it is an efcape} but no cafe ihews that 
this is. Though the pra£lice does not make the law, 
yet it fe very ftrong argument of it; and confidering 
how many hard actions are daily brought againft the 
fheriflF, 1 cannot doubt that this a£tion would often 
have been brought long fince, if it could have been 
maintained. 

Rule refufed. 


18I2. 

Houlditch 


Biacii. 


Bailey Croft. 


Nov, IQ. 


Plaintiff having been partner in trade with Ben^ 
net, and having diffolved partnerfhip, upon a ftate- 
ment of accounts between the parties, they agreed on 
a confiderable balance, as due from the Plaintiff to 
Bennet, in part payment of which, the Plaintiff gave 
Bennet his acceptance of a bill for 1349/. 16/. Bennet 
had indorfed this bill and delivered it to the Defendant, 
who advanced to him thereon 500/., and it was agreed 
between them that 300/. more fhould be raifed on the 
bill for the ufe of the Defendant, to whom Bennet was 
indebted in a greater amount than the whole contents of 
the bill. The Plaintiff and Bennet afterwards difeover- 
ing that the real balance of accounts between them had 
not been corrcftly afeertained, were defirous to refer the 
accounts to arbitration, and in order to remove the ob- 
Itaclc which would arife from the bill which had been 
already given, and had been put into circulation, they 
agreed that that bill (hould be given up, and that a bill 
of the like date, and with the like fecurities, for fucli 
ether fum of money as the arbitrators fliould award to 

be 


In order to fa> 
cllitate the making 
of an agreement, 
for which there 
was fufiicient con* 
fideration, between 
the Plaintiff* and 
a third peifon, the 
Defendant, who 
received no bene¬ 
fit to himfelf by 
the agreement, 
became party 
thereto: Held, 
that as the agree¬ 
ment M'as fuch as 
the PlainillTwould 
not have made, 
unlefs the Defend¬ 
ant had acceded, 
there was a fuifi- 
cient conlideraiioo 
for the Defend¬ 
ant’s promife. 



di2 
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i8t2. 

Bailey 

V. 

Ckoft* 


be the balance due, Ihould be accepted by the Plaintiff, 
and delivered to Bennet; and upon their application to 
the Defendant to accede to this agreement, he agreed to 
deliver up the bill of 1349/* i 6 s. id,t and to accept a like 
bill for the amount to be awarded; whereupon the Plain¬ 
tiff and Bonnet fubmitted their accounts to arbitration. 
The arbitrators awarded that the former fuppofed ba¬ 
lance, fecured by the Plaintiff to Bcnnety was too much 
by 318/. I/. The bill not being given up to the Plaintiff, 
he declared upon this tranfaclion, and ftated, that in 
confideration of the mutual agreement, and in confidera- 
tion that the Plaintiff' had undertaken to accept a bill for 
the fum to be awarded in exchange for the firft bill, 
Bcnnet and the Defendant undertook to give up the firfl 
bill; and averred a requeft and rcfufal by the Defendant, 
Upon the trial of this caufe before Alansfield C. J., at 
the fittings at Guildhall after Trinity term 1812, a verdict 
was found for the Plaintiff, 


Shepherd Serjt, now moved to fet afide the verdict 
and enter a nonfuit, upon the ground, which he had 
alfo urged at the trial, that there was no confidcra- 
tion moving from the Plaintiff for the promife of the 
Defendant. 

Mansfield C, J. The Plaintiff agrees to give a new 
bill, which will impofe a liability on him, and that is a 
conffderation beneficial to the Defendant. 

PIeath and Chambre Js, concurred in refufing the 
application. 

Gibbs J. Suppofe the agreement had flood Bierely 
between the Plaintiff and Bennet! no doubt there would 
have been fufficient confideration as between them. The 
Defendant is included in the treaty, becaufe he is the 
holder of the bill: he is taken in on Bennefs account^ 
and in confideration of what the Plaintiff agrees to do 

beneficial 
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beneficial to Benmty the Defendant, on Bennef% account, 
agrees to do this. The Plaintiff certainly would never 
have entered into this agreement to refer and give a new 
bill for the balance found, unlefs the Defendant had 
come into the ineafure, and agreed to give up this bill: 
the Plaintiff would never have left this bill outflanding 
in the hands of the Defendant, expofing himfelf to have 
the amount of both bills recovered againft him. In 
giving the fecond bill, the Plaintiff gives that which is 
beneficial to Bennet; and the giving up the former bill is 
part of the equivalent paid for the doing that which is 
beneficial to Bennet: it appears to me, therefore, that 
there is a fufllcient conficleration for the promife. 

Rule refufed. 


1812. 


Bailet 


•u. 

Croft. 


Mucklow V. St. George. 


AW. xj. 


^J^'riE Defendant, in 1802, gave a promilTory note for 
the amount of a debt due to the Plaintiff; and after¬ 
wards went to Irelandj where he took the benefit of an 
infolvent a£t. Since that time the Plaintiff's fervant had 
afked the Defendant for the debt, whereupon he inquired 
how much was the amount, and being told between 60/. 
and 7c/., he anfwered, that he was not able at that time 
to difeharge it, but that his friends were about to do 
fomething for him, and he would pay the debt by inflal- 
ments; At the trial of an a£tion upon the note, the 
plaintiff relied upon this as evidence to eflablifh a new 
promife to pay, and was nonfuited. 


A promife made 
after taking bene¬ 
fit of an infolvent 
a(51, to pay an old 
debt by inftal- 
ments, without 
fpecifying the 
amount, or time 
of payment, will 
not raife a new 
ajfumpjit to pay 
the debt. 


Vaughan Serjt. now moved to fet afide the nonfuit 
and have a new trial. He contended that this was as 
good evidence of a fubfequent promife to pay, as had 

fufficed 
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1612. 

Ml}CKLOW 


St.Georce. 


fufficed in the cafe of Bryan v. Hcrfeman^ 4 Eajl^ 599. 
This amounted to a promife to pay the debt by reafon* 
able inftalments within a reafonable time. 


The Court cxprefled their diflent from this propofi- 
tion, and obferved that this cafe was not like the cafes 
under the itatutc of limitations; this evidence might 
fuilice under that ftatute: and Mansfield C. J. faid that 
the cafes upon the flatutc of limitations had indeed gone 
to an enormous .length : there never was fuch another 
cafe as that which had been cited. 

Rule refufed. 


ATov. IX. 


Sturgess *0. Farrington. 


In covenant for '^HE Plaintiff declared in covenant for rent, upon an in- 
rent, the Defend denture of lease made by himfelf to the Defendant, of 


ant pleaded that 
he was under, 
tenant of parcel 
of certain pre- 
mifes, for the 
whole of which 
the PlaintifT, lus 
leflbr, had cove- 


certain premifes, at 60I.per ann. The Defendant pleaded 
that the Plaintiff held the premifes, together with other 
hcreditan'ents, under an indenture of leafe, dated the 
ytJi of l^ebruary 1807, whereby Roberts and Valentine 
demlfed the whole to the Plaintiff, at 100/. rent, and he 


named to pay rent fet out a covenan: by the Plaintiff to pay tlic rent to his 


to the landlord 
paramount, and 
ihewed that he, 
the Defendant; 
paid to the land” 
lord paramount, 
under threat of 


leffors, and fiiewed that the Plaintiff afterwards, by the 

indenture declared on, demifed parcel of the demifed 

premifes to himfelf, tlie Defendant, ind that Roberts 

and Valentine affigntd to Powell the reverfion in the 

freehold expc£tant on the term demifed to the Plaintiff; 

diflrefs, mere, rent before tlic rent claimed became due, two years* 
than he owed to * 

the PlakitlfT; the 

Plaintiff traverfeJ that any rent was due from himfelf to the landlord paramount. Held 
that this replication was not fupported, by proving that the Plaintiff had afligned his 
term in the rtRdue of the jw^mifes to Jf., who adigned them to the Defendant, who 
covenanted to pay in dilcharge of the Plaintiff the whole rent referved to tlie landlord 
paramcuu£< 

.1 rent 
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rent at loo/. per ann, became due from the Plaintiff to 
Powell^ Mrho required from the Defendant payment 
thereof, under a threat of a diftrefs, to avoid which, the 
Defendant paid to Powell that money. The Plaintiff, by 
his replication, took iffue upon this pica, and traverfed 
that the loo/. per ann. was due from himfelf, the Plain¬ 
tiff, to Powell. Upon the trial of the caufe before 
Mansfield C. J.> the Plaintiff, to fupport this iffue, proved 
that he had r.fligned to Kingjbury his uncxpired term in 
the rcfidue of the premifes, not included in the demife 
to the Defendant, under a covenant on the part of Kings- 
huty, that he would pay the whole loo/. per ann, rent 
referved to Roberts and Valcntinc : and he proved that 
Kingjbury had affigned that interefl: to the Defendant 
himfelf, who was bound by a fimilar covenant to dif- 
charge the lOoA rent; wherefore, as the Plaintiff con¬ 
tended, that rent was no longer payable from himfelf to 
Powell. Mansfield C. J., however, nonfuited the Plain¬ 
tiff, with liberty to move to fet afide the nonfuit, and to 
enter a verdi£i for the Plaintiff for ifi. upon any of the 
iffucs, if the Court Ihould be of opinion that the repli¬ 
cation was proved. 



•V. 

FARRlNGTOir. 


Befi Serjt. accordingly now moved, contending that 
the lOo/. rent had not accrued due from the Plaintiff to 
Powell; but the Court were unanimous that, inafmuch 
as the title was fpecially ftated by the plea, if the De¬ 
fendant had meant to in fill that the Defendant, as the 
affignee of Kingjbury^ was, as between the Plaintiff and * 
the Defendant, precluded by his covenant from afferting 
the Plaintiff’s liability to pay the loo/. rent, he ought to 
have fpecially replied the fa£fs upon which that queffion 
might arife, by way of confeffion and avoidance; but 
here he had contented himfelf with denying that the 
rent was due from himfelf; whereas it was moff cor- 

re£lly 
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1812. 

Sturgess 

Farrikoton. 


Kov . XX. 

If a Plaintiff 
cleclares that the 
Defendant malici- 
oufly and without 
probable caufe 
preferred an indict¬ 
ment) fetting it 
forth) the aver¬ 
ment is proved 
if fome charges in 
the indictment 
w’ere malicioufly 
and without pro¬ 
bable caufc pre¬ 
ferred) although 
there was good 
ground for others 
of the charges pre¬ 
ferred. 


teftly ftated to be due from the Plaintiff to Ptnuelt, who 
might have diftrained upon the premifesy and avoWed 
Upon the Plaintiff^ and they 

Refufed the rule* 


-4 


Reed v, Taylor* 

was an a£lion for a malicious profecution. In 
the firft count, the Plaintiff declared that he was a 
good fubjett, had never been guilty of perjury, &c., and 
that the Defendant, malicloufly intending to injure him, 
&c., at the general feihon of oyer and terminer, holdcti 
in and for the county of Middlefext falfgly, maliciouily) 
and' without any reafonable or probable caufe what- 
foever, indiefed the Plaintiff “ for that theretofore, &c.,” 
fetting out verbatim the whole indi£^ment, which con*- 
tained twelve aflignments of perjury, ftated to be com¬ 
mitted by the Plaintiff in an affidavit by him made in a 
caufe pending in Chancery, before a mailer of that 
court, touching eight feveral payments and tranfa£lions 
therein fworn to: the Plaintiff then proceeded to fliew 
that the indiflmcnt was removed into the Court of 
King's Bench, where he was tried and acquitted. In 
the fccond count, the Plaintiff ftated that the Defendant, 
at the faid general feftion of oyer and terminer, falfely 
and malicioufly, and witliout any reafonable or probable 
caufe, indifted the Plaintiff for wilful and corrupt per¬ 
jury, in a certain affidavit before then fworn by the 
Plaintiff before the matter in Chancery. This caufe 
was tried at the fittings at Wejlminjler^ after Trinity 
term 1812, before Mansfield C. J., when the Defendant 
proceed evidence as to three of the tranfa£lions upon 
which the perjury had been afligned, (hewing that the 

8 parts 
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parts of the afGdavit relating thereto, were untraly 
fworn, and that, in matters which muft have lain within 
the PlaintifT’s own knowledge. As to others of die 
tranfa£l:ions, it appeared that the Plaintiff had truly 
fworn in the afHdavit, and that there was no probable 
caufe for the affignments of p^jury on thofe tranfac- 
tions. The jury found a verdift for the Plaintiff with 
900/. damages, which the Plaintiff entered on the firlt 
count only. 

Shepherd Serjt. now moved for a rule nift to fet afide 
the vcrcli£l and haye a new trial. He contended that 
the verdid^ could not be fupported upon this declaration; 
the charge was, not that the Defendant had inferted 
fome groundlefs afhgnmcnts in his indi£lment, but that 
he had preferred the whole indiftment fet forth, without 
reafonable or probable caufe: if there were reafonable 
or probable caufe for any one affignment, that iffue 
could not be with the Plaintiff: but there was abun¬ 
dant caufe, both reafonable and probable, for feveral of 
thefe affignments. It would be of very ill confequence 
to public Jullice, to hold, that if there were in an indi£i- 
ment for perjury any one count or affignment that was not 
proved at the trial, ih? profecutor would He open to an 
a£lion for a malicious profecution. In none of the 
decided cafes had it been held, that a probable caufe 
being found for fome of the charges, damages given for 
preferring the others could be fupported. Thefe charges, 
too, all ariffi out of one affidavit and one oath. ' 

Mansfield C. J. llie queftion is, whether, if a 
man prefers an indifiment containing feveral charges, 
whereof for fome there is, and for others there is not 
probable caufe, this does not fupport a count for pre¬ 
ferring that indi^ment without probable caufe, I am of 
opinion that it does. You mention no precedent for 

VoL. IV. U tt this 
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1.61,2. 
JIE51) 


Tavlob. 


this ground of your motion^ and therefore 1 do not 
know how we can grant it* 

Gibbs J. To fupport this a£lion there muft be a 
want of probable caufe and malice. The charge here is 
jiot that the Defendant imputed perjury without pro¬ 
bable caufe, but that he preferred that indictment with- 
put probable caufe. There is no probable caufe for 
fome of the charges in the indiCtment, therefore this 
indic'tment is preferred without probable caufe. 

Rule refuted. 


Nov* XI. 


Where, a reco¬ 
very bad failed to 
be completed in 
the term in which 
it was intended, 
through the re • 
fufal of one of the 
vouchees to accede 
to it, the Court, in 
a fubfequent term, 
for the benefit of 
t he ether parties, 
permitted it to be 
completed. 


, Demandant; - ^ Tenant; ————, 

Robinson and Others, Vouchees. 

^HEPHKRD Serjt, moved that a recovery might 
pafs under the following circumftanccs. The writ 
•of fummons was returnable in the laft Hilary term, the 
acknowledgment of Rohiufon and his wife, two of the 
vouchees, had been taken in December lafl, but the other 
vouchee, who had an undivided intcreft in the property, 
the fale of which was to be efFcCluated by this recovery, 
on being applied to to execute her acknowledgment, re- 
fufed to do it, complaining that her companion, whom 
Ihe had authorized to negotiate a fale of the eflate, 
which was of confiderable value, had fold it for 50/. too 
little, and ^t was not till the end of Trinity term that (he 
had been perfuaded to concur in executing tlie con¬ 
veyance. 

The Court faid, that feeing this was not the negligence 
of the attorney, the ordinary caufe why recoveries are 
delayed, the application might be granted. 


Rule abfolute. 
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'Pfp 


Hill v. Wilkinson and Wife. 


T8t2. 


Nov, XX. 


SHEPHERD Sent, moved for a djftringas to compel The affidavit of 
O fervice of a fum- 

an appearance, upon an amdavit that the Defendant 

had been ferved with a fumroons, purfuant to the late order to move for 
aft of parliament, 51 G.3. r.124./a., by delivery 
thereof to a fervant of the Defendant, at his dwelling ofthefummoM 
houfe, and that his wife had fince acknowledged that 
her hufband had received the fummons, and had pro- 
mifed payment of t!ie debt.’* The Court were of opi¬ 
nion that this fervice was fufficient; but refufed, as 
they had before repeatedly done in like cafes, to grant a 
dljlringas upon fuch an affidavit, whereby the bailiff 
took on bimfelf to adjudge that the form of the fum¬ 
mons which he ferved, fufficiently complied with the 
diredlions of the a£f, a matter of which the Court aloi e 
were to he the judges, when the fummons (hould be 
fet before them in hac verba. Shepherd then procured 
another affidavit fetting forth the tenor of the fummons, 
whereupon the Court granted the tVtflringas, 


John PIutchison v, Birch and Another, JVbv. la. 
Sheriffs of London. 

^PRESPASS. The Plaintiff declared that the De- Aiheriffhawnig 
fendants, with force and arms, broke and entered 

the Plaintiff^ dwelling houfe, and forced and broke houfe, need not 

demand to have ’ 

the Inner doors opened to him before he breaks th^m in order to take, under a writ of 
Jieri /aciajf goods wlilch are within them. 

A AterifTtiMy enter a houfe to feaKh for the body of a debtor, under a writ of eepu0 
0^ fatiffaeiendum. 


U U 2 


open, 
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1812. 

Hutchison 

V. 

Bibch. 


open> broke to pieces and damaged divers doors of the 
PlaintifiFi of and belonging to his dwelling houfe, and 
divers locks» ftaples, and hinges thereto belohgingi 
and wherewith the fame doors were there locked and’ 
faftened, and alfo feized and took, and converted to 
their own ufe, divers goods of the Plaintiff there found. 
The Defendants pleaded, firft, the general iiTup, and fe- 
condly, as to the trefpafTes above enumerated, they pleaded 
that a writ called a tejlatum fieri facias had iffued at the fuit 
of Arnaud Lewis, direfled to the Defendants as Iheriffs of 
London, commanding them to levy 218/. ^s,, and 28/. cods, 
upon the goods of William Hutchifon, which writ, in- 
dorfed to levy 250/., was delivered to the Defendants; 
and that the chattels in tlie declaration mentioned, before 
and at the faid times when, &c., were in the dwelling 
houfe in which, &c, within their bailiwick, and were 
Ae joint property of William Hutchifon and the Plain¬ 
tiff; wherefore Ae Defendants being fuch Qieriffs, 
afterwards, and before the return of the writ, to wit, 
at Ae fird of Ae faid times when, &c., entered into the 
dwelling houfe, Ae outer door thereof being Aen opens 
to feize, take, and carry away the faid goods, for the 
purpofe of making the monies by the writ direfled to 
be levied upon Ae faid William Hutchifotfs undivided 
moiety of fuch goods, and becaufe the Plaintiff then and 
Aere, before Ae Defendants could take and carry away 
Ae goods, wiA force and arms expelled the Defendants 
from Ae faid dwelling houfe, they, being fuch Aeriffs, 
did Aen and Aere, before the return of the faid writ, 
re-enter into Ae faid dwelling houfe, in order to feize, 
&c., and did feize, take, and carry away the faid 
goods, for Ae purpofe of making the faid monies to be 
levied upon W» Hutchifon*^ moiety Aereof, as it was 
lawful for Aem to do; and becaufe certain inne,r doors 
of and belonging to Ae faid dwelling houfe, at Ae faid 
times when, &c., were Aut, locked, and faftened, with 

5 Ae 
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the faid locks, ilaples, and hinges, fo that the De- i8l2» 
fendants could not feize, take, and carry away the goods hutcb^ 

aforefaid, to make the monies aforefaid, upon W.Hutchi- v. 

fon*s moiety thereof, or execute the faid writ, without Birch. 
forcing and breaking open the faid inner doors, the De¬ 


fendants, while they fo continued in the faid houfe, did 
force and break open the faid inner doors, and in fo 
doing did necclT.irily a little break and damage the fame, 
and a little break to' pieces, damage, and fpoil the faid 
locks, &c. To this plea the Plaintiff demurred, and 
afligned for caufe, that although it was therein alleged 
that the Defendants did force and break open the inner 
doors of the dwelling houfe in which, yet it was not 
therein ftated or allodged that the Defendants, before 
they forced and broke open the faid inner doors, made 
any demand or requeft of admittance, or leave to enter 
the faid inner doors, or any demand or requeft of the 
keys thereof; or that no perfon was prefent or ready to 
give admittance through the faid doors to the De¬ 
fendants, nor was any caufe or reafon afligned why the 
Defendants did not demand admittance or leave to enter 
the fame. The Defendants joined in demurrer. 

Vaughan Serjt., in fupport of the demurrer, faid, there 
were two queftions in this cafe: firft, whether tlie fheriflF 
can break any inner door of a houfe without previoufly 
ftating his purpofe, and demanding the keys; and^ 
fecondly, fuppofing that fuch demand is neceflary, whe¬ 
ther he can avail himfelf of his authority without (hewing 
in pleading that fuch demand has been previoufly made. 
'The fame principle which requires a (herilF to aik ad¬ 
mittance and (hew his authority at the outer door, before 
he can prefume to break it, alfo requires that he (hould 
make a requeft for the inner doors to be opened to him: 
that principle is, that the procefs of the law (hall be 
executed as tenderly as polfible, and that although the 
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law* will juilify the uHng fo much force as is neceflary 
for the completion of his purpofe, it will jullify no 
greater degree of force than that neceflity demands. It 
is to be prefumed that the procefs of the law will be 
refpe^ed and obeyed, as foon as the Iheriff’s intention 
is communicated, and that no refihance will be oppofed 
to it: but, until notice or demand, the officer of the 
law cannot be known. And even if a violent re-entry 
could have been jullified at the moment of the expul- 
fion of the fherilF, yet it is to be inferred from the lan¬ 
guage of this plea, that a conliderable time intervened 
between the cxpulCon and the re-entry; for the plea 
only Hates that the Defendants, before the return of the 
writ, re-entered. And after fuch an interval as may be 
prefumed to have taken place, the fccond entry of the 
fheriff ought to have been attended with the fame for¬ 
malities as the firH. Secondly, if a requcil was nccef- 
fary, it ought to be exprefsly averred in pleading that it 
w'as made, or at leaH it fhould appear upon the plea 
that the breaking of the doors was neceflary, which the 
Defendant has here omitted to fhew. In fuppert of 
thefe propofitions he referred to Ratcljf'e v. Barton, 
3 Bos» Isf PulL 223., which he faicl was precifely this 
cafe. There Lord Alvanley C. J. faid, that it would be 
carrying the law upon this fubjed to an alarming ex¬ 
tent, if the Court fliould hold that becaufe a man might 
happen to owe money in any part of England, the 
iherilF of the county in which his houfe was fituated, 
might break open every door and every trunk in w'hich 
a man might be concealed; and that, as often as he 
thought proper, fo as it w'cre before the return of the 
writ. It appeared to liim that the law had gone quite 
far enough on that fubjecl. It had been faid that the 
cuter door of the houfe is the man’s cafllc, but that, the 
inner doors may be broken open for the purpofes of civil 
procefs* It had “never been faid, however, that the 

officer 
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officer might juftify breaking inner doors without 
averring a previous demand of peaceable admittance^ or 
(hewing why fuch violence was neceffiiry.** And 
Heath J. in his judgment in that cafe, fays, « The plea 
appears to me to be bad, becaufe it ftates no demand of 
admittance, and 1 (hall give my opinion upon that point 
alone. The law of England^ which is founded on 
reafon, never authorifes fuch outrageous adis as the 
breaking open every door and lock in a mah*s houfe 
without any declaration of the authority under which it 
is done.” White v. Whiipjetre^ Cro. Jac, SS 5 ’» 
fully reported in 2 Ro. Rep. J37«> but the beft report of 
the cafe is in Palm. 52. Trefpafs for breaking the 
inner door of the houfe : the Defendant pleaded that he 
entered to make execution upon the goods of the Plain¬ 
tiff under a writ of peri facias^ and he doth not aver that 
the goods were in the houfe, and Nicholas Hyde there 
urged that it was not lawful for the flieriff, upon an 
execution at the fuit of a common perfon, to break the 
door of the houfe, and cited Srfmayne'^ ,'afc, 5 Co. Rep, 
p2. ^rd ref. In c.ifes where the King is party, before 
the (heriff breaks the door, he ought to fignify the caufe 
of his coming, and to make rcquell: to open the doors, 
and cites 18 Edto. 2. E.xet.ut. 252. 


rSi2. 

HtTTCHlSd# 


BlROf* 


Pell Serjt. contrh. Both the cafes of Radcliffe v. 
Burton^ and White v. Whiijheire^ arc dir^ly in fup- 
port of this plea. In the former, which was quite dif- 
(imilar to this cafe, the (heriff entered in fearch of 
the perfon of a Defendant, whom he did not know, 
nor aver, to be in the houfe: here the flieriff enters 
to take goods, which he does know and avers to be 
in the houfe. And alj the Judges there proceed on 
the manifefi difliuAion between an entering to makj 
fearch, and an entering to take a perfon who was 
in the houfe, 3 Bos, ^ Pull, 22p. As to the lattey 
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cafC) although the report in is more at length, it 
does not Rate this point fo dlftin^Ily, but in the report 
in Palmer the point appears, and the Plaintiff had judg¬ 
ment thereon: and in Palmer^ althdugh Doddridge and 
Houghton faid fomething on the third point, about re¬ 
futing admittance, which is not noticed by either of the 
other cotemporary reporters, yet on the fccond point, they 
decided againff the Plaintiff. Pajeh, 4 Ednu. 4. pi. 19. 
Cate/hy (hewed that a writ of Jieri facias was directed to 
the iheriff of Middlefex to levy execution for one J.y upon 
a recovery had by the faid J. againff one B.y whereupon 
B. put all his goods into a cheff, locked and Ihut up; and 
then the fheriff broke the door of the houfe, and entered 
into the houfe, and took away the goods with him. And 
the queltion was, whether the fheriff did any wrong or not. 
Littletony and all his companions, held that the party might 
have a writ of trefpafs againft the fheriff for the breaking 
of his door, notwithflanding the feri facias: for the feri 
facias fhall not excufe him for the breaking of the houfe, 
but for the taking of the goods only, ^uod nota, See, 
13 Edw. 4* 9. acc.y fo that, as Lord Mansfield C. J. re¬ 
marks in Lee v. Ganfely I Cowp. i., they held that the 
breaking of the trunk was not aclionable. 

Vaughan in reply. The cafe from the year-books is 
very diilinguiihable; it is not contended that the fheriff 
might not break a trunk, in the houfe, when he had 
entered ^vithott force. It does not appear by the cafe 
of Ratcliffe v. Burtony that the perfon was not in the 
houfe at the time of the Iheriff’s entry: it muff be 
taken that he was there. In the cafe of Burdett v. 
Abboty 14 Eafiy 1., it was admitted that it was neceffary 
for the fheriff to demand admittance before breaking the 
outer door: it is equally neceffary to demand admit- 
. tance before breaking an inner door, and no neceflity for 
brcakuig it is averred. 


Mansfield 
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Mansfield C. J. In this cafe an a^^ion of trefpafs 
is brought for breaking an inner door of a, houfe. The 
ground of the plea is, that a debtor, againft whom an 
execution had ilTued, had an undivided moiety of certain 
goods, which were in this houfe, in a room which was 
locked up, fo that the (heriffs could not get at the 
goods, and that in order to get at them they broke the 
door of the room, and took the goods; and it is obje£fed 
to this plea, that it is not (hewn that there was any 
previous demand made of the Plaintiff' to open the door: 
the queftion therefore is, whether any fuch privilege, 
belongs to the inner door of an houfe, that admittance 
is to be affccd before the ofiicer can break In. All the 
cafes agree that fuch a privilege attaches to the outer 
door of a dwelling, bccaufe, according to the language 
of the books, it is the owner’s caffle: but no cafe is 
cited in which it has been held that the fame privilege 
belongs to the inner door of a houfe; and until 1 faw 
this demurrer, and heard fome of the diffa that have 
been cited, I did .not apprehend that it had ever been 
attempted to diftingullh between the inner doors of 
rooms and other inner doors, as thofe of clofets, cup¬ 
boards, trunks, and the like. Suppofe there are ten 
rooms in a houfe, and goods in e?ch, is it neceffary to 
make a demand for opening each door ? As to the cafe 
of Ratcliffe V. Burton^ there is a very folid dillin£tion 
between that and the prefent cafe. There was no aver¬ 
ment at all that the debtor was in the houfe, and it 
muff be taken that he was not there: and Lord Alvanley 
doubted whether, notwithftanding that fa^, the* {heriff 
might not juffify going in, if the outer door were open, 
to fearch for him: but it is not neceffary for us to 
decide that point; it is enough juffification for this 
cafe, that die goods were in the room, and that the 
iheriff could not get at them without breaking the door. 
It is urged that Lord Alvanley thought the plea muff 
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contain an averment ihewing why fuch violence 'was 
. neceiTary but thU plea does ihew it j ** becaufe the 
iheriff could not otherwife get at the goods.’* 

Heath J. I am of the fame opinion. If in Rad* 
cUffe V. Burton I faid that a demand was neceiTary be«, 
fore breaking an inner door, I do not recoiled it: but 
as I have no reafon to doubt the accuracy of the re¬ 
porter, 1 ihall prefume that his account is right: but if 
fo, the opinion certainly was extrajudicial j for it was 
unneceflary to decide in that cafe whether a previous 
demand were requifite or not, in order to take goods 
or the perfon found in the houfe: the point there was, 
whether the iheriit could break the inner doors to fcarch 
for a perfon not in the houfe. 


Chambke J. I can entertain no doubt upon this 
queftion. The cafe of Ratcllffc v. Burton is, in the 
main, right, though fome of the points afl’rrted in that 
cafe may not be tenable. But that cafe has not the 
leafl refemblance to this. There the plea claimed a 
right to break inner doors in order to fearch for and 
arreft. As to a demand being in every cafe neceiTary, I 
do not fee how any execution could proceed, if the 
officer were to ftop between the opening of every 
drawer and box, to make a frcfli demand for the next to 
be unlocked. The argument that has been raifed for 
the PlaintifT upon the averment that the Defendants 
re-entered before the return of the writ, is not well- 
founded : there is nothing in this plea to iliew that the 
whole was not one continued tranfaflion. If there had 
been any extraordinary violence or unncceifary mifehief 
committed by-the Iheriffs in executing tlttir authority* 
that ought to have been ihewn by way of replication 
and new affignment. 1 very much think that the ftierilF 
may in every cafe break an inner door; |)ut it is not 

• neceiTary 
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neccfTary to decide that point, becaufe,. upon the fonn 
of the pica, I think /hat the plea is fufficient. 

Gibbs J. I am of the fame opinion with my Brot 
thers. The argument is, tliat becaufe a demand and re* 
fufal are neceflary to juftify the breaking of an outer 
door, therefore the like demand and refufal are neceflary 
before breaking open an inner door: but no authority is 
cited in fupport of that propofition. The cafe of Rat~ 
cliffe V. Burton rather makes againft it. Let us fee tlien 
what the law is. The flieriff cannot break the outer 
door without a demand; but after tlie (herifF has entered 
the houfe in which the perfon or the goods of the De¬ 
fendant are contained, (omitting the quellion of breaking 
doors for the purpofe of fearch,) I take it to be clear, 
that he may oreak open any door within the houfe 
witliout any further demand. If the Defendant (lands 
with the key, and offers to open the door, and the 
(lierhT unuecefl'arily breaks it, or ufes any other unne- 
celTary violence, that (liould be made to appear by way 
of new affignment; it muft certainly be taken as a faft 
upon the pleadings in Ruicliffc v. BurtciXy that the debtor 
was not in the houfe. But this plea fufficiently fliews 
that the Defendants were autliorizcd to take the goods, 
that the goods were in the houfe, and that the Defend¬ 
ants broke the doors in order to take them. It is to be 
gathered from this plea that the expulfion and rc-enfry 
form one tranfadlion : for the plea fays, that before the 
return of the writ, to wit, at the firft time mentioned in 
the declaration, the Defendants entered, and the Plain¬ 
tiff expelled them, and that the Defendants, then and 
there, which muft be taken to refer to the faid firft time, 
re-entered into the houfe to take the goods, and while 
they continued in the houfe, and before the return of 
the writ, they broke the doors. A pleader always takes 
care, when he is defending under the authority of a 
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writ, riiat every materia] allegation Uiall have that guard 
about it, of an averment that the a£t was done be¬ 
fore the return of the writ; and as to the obje^lion 
that the Defendants do not aver any neceffity for 
breaking the doors, they aver that which is equi¬ 
valent, for they (late, that the doors were locked, fo 
that the Defendants could not take the goods with¬ 
out forcing the doors; which is as good an averment 
of the neceffity of fo doing, as if they had employed 
the word neceifarily. I therefore think, that the judg¬ 
ment muft be for the Defendants. I fay nothing on 
the cafe, where the flieriff, finding the door open, enters 
to fcarch for the perfon of a Defendant, but I ffiould 
think that he would in that cafe be juilified, if he had 
a reafonable ground to believe that the perfon was in 
the houfe; becaufe, if he had information that the 
perfon was in the houfe, and ffiould return nan eji 
inventusy without going to take him, and it fliould be 
proved that the perfon really was there, I think the 
Iheriff would be liable to an a£fion for a falfe return. 

Judgment for the Defendants. 


itfbv* !%• 


Langhorn 1'. Hardy. 


A policy at and 
from G. on goods, 
'beginning the ad- 
Tc'nture from the 
loading on board 
the Ihip, will not 
protedl goods 
laden on board 
before the Ihip’s 
anival at C» 


^HIS was an a£rion upon a policy of infurance, at 
and from Gottenhurgh to any port or place of dif- 
charge in the Balticy upon any kinds of goods and mer¬ 
chandizes, and alfo upon the body, tackle, &c. of and 
in tlie good (hip the Elizabeth ; beginning the adventured 
upon the faid goods and merchandizes from the loading 
thereof aboard the faid ffiip.'' AnH the infurance was 
dared to be on coffee and fugar.” Upon the trial of 
this caufe at Gmldhally at the fittings after Miebailmas 

term 
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term i8ii, before Mansfield C. J., it appeared that the 
veflcl, after failing from Gottenburgh with her cargo, 
was captured in a manner which made the lofs to come 
clearly within the terms of the policy, if the riik ever 
aftached; but it was proved, that the cargo, like all 
other colonial produce deftined for the Baltic at the 
prefent period, had been put on board the (hip Elizabeth 
in London^ and had not been unloaded and re-(hipped on 
her arrival at Gottenburgh^ but continued on board with¬ 
out being (hifted, until, and at the time of her capture. 
Conflifting evidence was given by the contending partiels, 
upon the point, whether the Defendant, at the time of 
figning the policy, knew that the cargo was put on 
board in London, and was intended to continue on board 
during die voyage infured: and the jury, at the time of 
giving their verdiGt for the Plaintiff for a total lofs, 
exprefsly found, in anfwer to a queftion put to them by 
the Chief Jullice, that the Defendant, at the time of 
his executing the policy, knew this fa£l. 

Lens Serjt. in Hilary term i8i2, obtained a rule nifi 
to reduce the verdi£l to 31/. 10/., the amount of the 
premium, which he admitted that the Plaintiff was en¬ 
titled, under the circumfiances, to recover, contending 
that the adventure infured by this policy never had any 
commencement; for the commencement was to be a 
loading of goods at Gottenburgh ; and that inafmuch as 
the goods never were loaded at Gottenburgh, cpnfequently 
the rifk never attached: to hold otherwife would in¬ 
volve the abfurdity of the rifk beginning long before 
the voyage infured had its inception. 

Shepherd and Befi Serjts. now (hewed caufe. They 
endeavoured to diflinguifh this cafe from the’ only four 
cafes which they faid were at all fimilar. Hodgfon v. 
Richardfon, 1 BL Rep, 453.) the firft of them, was a 
cafe of fraudulent concealment. There periihable goods 
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^ 3 tlf damaged by having lain on board a long tim^ 
before the commencement of the infurance. The fecond 
cafe, Robertfon v. French^ 4 Eitfl^ 130., and the third cafe, 
that of Spiita v. IVoodmattfante 2.416.^ere alfo materially 
diftingiiiHiable: for in each of them, although the clr^ 
camftance of the Defendant’s having fubferibed a policy 
on the outward voyages to Brazil and Gottenburgh re- 
fpeftivcly upon the indentical fubjcdl matter of the in- 
furances afterwards difputed, afforded a ground of pre- 
fumption that the underwriters knew they were infuring 
cargoes laden before the inception of the voyage ex- 
prelTed in the policy, yet the jury did not cxprefsly find 
that the Defendants were conufant of that fa£l; and it 
therefore mull: be taken that they tvere not. The fourth 
cafe, of HarKiyer v, Lujbingiony 15 Enjl^ 46., muft be 
confidered as having proceeded on the authority of the 
preceding cafes, and as differing, like them, from the 
prefent cafe, in this peculiar circumflance. It has 
never yet, therefore, been decided, that where it was 
communicated to the underwriter that the goods were 
to be on board before the inception of the voyage in- 
fured, the Plaintiff might not recover on that policy. 
The inftrument muft be conftrued, if poflible, ut tfs 
magis valeai qur.m pereat : and the two apparently incon- 
fiftent doferiptions of the rifk, when taken together, 
amount to this, “ beginning the adventure upon the 
goods, fo fooxi as they ffiall be found on board at Get* 
Unhurgh” 


Lens and Vaughan Scrjts., contrcii, were flopped by the 
Court. 


Mansfield C. J. If there had been neither fuch an 
eTcprefs finding, nor fuch evidence in the caufe, we could 
not have given the policy the conflrudfion contended for: 
we cannot make the coaflru^lion 4)f a written in* 

ibrument 
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ftrumcnt to depend upon the knowledge 'which the De- 
fendan.t may happen to poiTefs of fadfs. This is pre- 
cifely the cafe of Spitia v. JVoodfnath and both Courts 
have now determined the point. How can we get over 
thefe authorities ? If parties will be fo carelefs of fuit- 
ing the language of their inftrumcnts to th^ir.tranfac- 
tions, they have no one' to blame for their lodes but 
themfelves. • 

Rule abfolute. 



Vt 

liAllDIu 



Sherwood, Gent, one, Sec, Benson. 


Nov» 16 . 


JJ/ILKINSONf who had been a bankrupt, being 
taken by the Defendant, the IherifF of Surry, in 
execution under a writ of capias adfaltsfacundum iffucdat 
the fuit of the Plaintiff, in an adlion, the caufe of which 
accrued before his bankruptcy, produced to the officer 
his certificate of conformity, and demanded his releafe, 
with which the officer immediately complied. U'he 
Plaintiff thereupon commenced the prefent action againft 
Uie flieriff for an efcape. 


The Court will 
not ftay proceed¬ 
ings in an -aflioii 
for the efcape of 
a certidcated bank¬ 
rupt taken in exe¬ 
cution, relcafed by 
tl)c flieriiT upon 
produdlion of hu 
certificate. 


Bejt Serjt. on this day moved for a rule niji, that 
upon payment of the colls of this adlion, and of the 
prefent application, proceedings in the caufe might be 
ilaid: he argued, that if Wilkinfon had taken out a 
fummons in order to his being carried before a Judge, 
he muff, under the ffat. 5 G. 2. c. 30., neceffarily have 
been difeharged. It was impoffible the Plaintiffi could 
recover more than nominal damages in this a£lion; and 
the payment of coffs would put him in as good a iitua- 
tion as he would be in, either in the cafe of his recovery in. 
tills a£Uon, or in cafe of Wilhinfirh having been dif- 

charged 
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Benson; 


charged by a Judge’s order; it was therefore reafonable 
that this rule fhould be granted. 

The Court faid, in cafe of a fummdns and appearance 
before a Judgey the matter would have come direflly 
under the cognizance of the Judge to try whether the 
debtor were entitled to his difcharge or not. Here it 
Vas attempted to be brought before the Court collate'* 
rally: the Court would not try this caufe upon an 
affidavit, nor could they fpeculate upon what the amount 
of damages would be. And the application muft there¬ 
fore be 

.Refufed. 


Nev, 17 * 


Figes *u. Adams. 


If, upon the re¬ 
ference of an ac- 
tiMi in this court, 
the arbitrator 
award the coils 
of a nonfuit to be 
paid by the one 
party, and a laiger 
fum to be paid as 
a debt by the other 
party, die party 
awarded to pay 
the fmaller fum is 
entitled to afet-oiT, 
without motion. 

And if payment 
of the fm^er fum 
is enforced by at¬ 
tachment, the 
Court will fet the 
attachment afide. 

The like fet-off 
in cafe of crol^ 
judgments for debt 
or damages and 
cofis. 


^HE Plaintiff, who was an attorney, brought an a£lion 
to recover his demand for bufinefs done, and alfo 
for commiflion due upon negotiating certain bills of 
exchange for the Defendant. Upon the trial, the Plain- 
tiff failed to recover for bufinefs done, not having, in 
the delivery of his bill, complied with fome of the regu¬ 
lations of the (tatute; but the whole matter was referred 
to an arbitrator, who awarded that the Plaintiff was 
indebted to the Defendant in 75/., for the cofts of the 
aflion, in which he ought to have been nonfuited ; that 
the Defendant was not indebted to the Plaintiff' in any 
thing for the commiflion; but that the Defendant 
(hould pay fo much of the bill for bufinefs done by flie 
Plaintiff as an attorney, as the Matter of the ^mg’s , 
Bench, upon taxation, {hould allow; and that the cotts 
of the award ihould be borne equally between the par¬ 
ties. The Matter allowed 171/. The Defendant’s attor¬ 
ney took up the award, qnd paid the whole fee, 28/. 7/. 

aoi 
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and'had obtained an attachment againft the Plaintiff, 
under which he had received 89/* 3/* 6^., confifting of 
the amount of the cofts of the aAion, and the moiety 
of the cofts of the award. The Defendants had become 
bankrupts, and the Plaintiff had proved under their com- 
miffion, the balance which remained due out of his 
debt of X71/. after dedufking the above mentioned fum of 
89/. 3/. 6/., which he propofed to fet off againft that debt 1 
and before the attachment he had offered to pay die 
balance. 


1813. 





Pell Serjt. had in this term obtained a rule niji to let 
afide this attachment and to reftore the money which 
had been levied, upon the ground that the Plaintiff was 
entided to this fet-off. 

Shepherd Serjt. for the Defendant, and Bejl Serjt. for 
hts attorney, now (hewed caufe: the Plaintiff could not 
avail himfelf of his crofs-demand by way of fet-off 
without a previous fpecial application to the Court, 
which he had not thought proper to make ( and therefore 
the Defendant’s attorney, who had expended 14/. 31. dd;, 
one moiety of the cofts of the award, more than he 
needed to have done, in order to preferve his lien, and 
obtain his regular attachment, ought not now to be de* 
prived of the fruit of it. In all other courts the lien of the 
attorney was paramount to the equitable claims of the par¬ 
ties againft each other, and in the cafe of Hall v. Ody^ 7 ,Bof» 

PtdL 28. Lord Eldm C. J. ftrongly reprobated the in* 
juftice of the contrary prafkice, which had obtained here, 
of fetting off the cofts upon motion; and the Court th^n 
agreed it was fit that the pradice fliould be reconfidered: 
they therefore will not extend the praAice} and no cafe 
has gone fo far. as to deprive either party of his attach¬ 
ment, when the other has not thought fit to apply for 
the benefit of his fet-off. At leaft tlie rule ought not 
Vot. IV. X x\ to 
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to extend to refunding that moiety of the cofts of the 
award, which the Defendant’s attorney fpontaneouOy 
advanced for the Flainti'ff, becaufe the latter had not 
taken up tlie award. 

Fell fupported hk rule. 

Mansfield C. J. Wliether the rule ellabhflicct in 
this court be a right one, is a matter of future confidcr- 
ation, but while the rule Hands, we ought not to take 
away the right of the party. The rule of reference 
renders the whole of thefe crofs-demands, as it were, 
one tranfaclion ; and, certainly, if the matter had been 
mentioned at the time of making that rule, the Court 
would have directed the fet-off to Hand as part of the 
terms of the reference. The Defendant’s attorney might 
have refted aflured that the FlaintifF would have taken 
up his award for the fake of obtaining payment of the 
171/. j therefore he» need not have expended the 
14/. 3/. 6r/.} r,'d if he knew the pra£tice of this Court, 
furely he fued out the attachment without any reafon. 

Gibbs J. The Plaintiff certainly would, upon appli¬ 
cation to this Court, have been permitted to avail himfelf 
of this fet-oiT. The only ohjeftion made to his now 
having it, is, that he has loft it by not having fo applied 
to the Court; but I conceive that not to be the cafe. 
For if A. had recovered a judgment with cofts againfl 
i?., and B. had recovered a judgment witli cofts againft 
A.^ and the party who recovered the larger fum were 
to attempt to enforce his judgment againft the other 
for more than the balance, it is clear that this Court 
would on motion ftay the proceedings. I do not fee how 
the Defendant is here in a different fituatlon. 

R ule abfolutc for re-payroent 
of the whole fum. 



Fiobs 

“v. 

Adams. 
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Mayor v. Knowler. N<mmhr it. 

^^HIS was an a£lion of trcfpafs for entering the Plaintiffs Under the Found- 

dwelling houfe, and for fcizing, taking, and carrying 
aw ay his goods. The Defendant pleaded tlic general c 96 . the land- ; 
illue. Upon the trial of this caufe before Mansfield C. J. of a new- 

, s. I . I, I- .r. . built houfe IS not 

at the nttfligi at Wef.minftcr after Jr/w/)- term 1812, Habic to be rated 

a verdict was given for the Plaintiff, fubje£t to tlie for it betore it is 
opinion of the Court on the following cafe. 'I'he commif- hihabiicd. 
fioncrs under an acl of parliament 34 G. 3. ^.96., (local) 
intituled “ An acT. for p.iving, cleanling, lighting, watcli- 
ing, watering, and otherwife improving and keeping 
in repair the llrects, fquares, and other public paffages 
and places which are and (hall be made upon certain, 
pieces of ground in the pari flics of -S/. PaucraSi 
Si. George the Martp’^ and St. George Bloomjhury^ or 
forae or.one of them, in the county of ^liddkjex^ 
belonging to the hofpital for tlie maintenance and educa¬ 
tion of expofed and deferted young children, commonly 
called the Fotmdlivg Hofpitalf made, a rate in the form 
preferibed in the a£f upon a new-built houfe, No. 4.* 
in Hunter Street Nort/jf whliln the limits of the aifl 
and the local jr.riflicliou of tlie ccminIflioners, of which 
Iioufc the Plainiilf was the ownicr and proprietor, but 
which had n^'ver been inhabited or occupied: the .De¬ 
fendant w'as the collo<Tor, and levied the rate under a 
regular warrant of dlilrcfs. The rate was made to the 
fame amount as if the houfe had been inhabited at the time 
of making thereof. The cjuclUon for the opinion of the 
Court, was, whether the cominiiTioners W'ere authorized 
by the proviflons of tlie aiSl of parliament, to make a rate 
upon a houfe that had never been let or occupied. By^i 38. 
of the a£l, the comnuincnfrS were empow'cred to make 
r.ites upon all and every peribu and perfons who fliould 
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inhabtii bffld, ufe* occupy, poflefs, or enjoy, any land, 
ground^slioufe, fliop, wareboufe, coacb-houfe, ftable, cel¬ 
lar, vault,'-building or tenement, in* any of the faid ftreets, 
fquares,''&c., in fuch fums as therein are mentioned.** 
By f, 53., «the firft year for urhich fuch rates or aflefl^ 
menu Ihouldbe made, ihould commence for or in refpief); 
of all fuch honfes or buildings as the date of the aA 
were, or fliould be then erected or built and tiled in, 
from the 24th of June 1794; and for and in refpe^ of 
all fuch houfes and buildings thereafter to be ere£fced 
within the limits of the a£l, fuch iirll year (hould 
commence from the neit quarter-day after the pave¬ 
ments (hould have been made in the front as far as the 
middle of the ftreet, fquare, or place on which they 
ihould vefpeflively abut; pi'ovided, that when any of 
the hou&s or other buildings, after the fame (hould have 
been' once inhabited or occupied, (hould at the time of 
making any of the rates or aflelTments be empty, or 
.unoccupied, it ihould be lawful for the commilHoners to 
rate and aflefs iuch premifes refpe^ively at one-half 
of fuch rates or a^eflments, and no more, during the 
time only fuch premifes ihould be empty ormnoccupied; 
and alfo in cafe any fuch premifes after the making of 
any fuch rate or aflcilment ihould become empty or 
unoccupied, one-half only of fuch rates or afieflinehts 
ihould be charged on fuch premifes refpeflively, for and' 
during fo long time as the fame ihould contimie empty 
or unoccupied ; and in every fuch caie, the fakl iates or 
ailefiinents, and all armars ihould be paid by the perfon 
or perfons for the time being entitled to fuch premifes, 
or by the 6rft o^ any other tenant or occupier thereof; 
and every fuch tenant or occupier thereof ihould and 
was thereby authorized to dedu^ and retain the fame 
out of his or her rent; and the perfon or perfons for 
|h& time being entitled to fuch premifesi was and 
Avcrc thereby required to allow fuch dedu£lion; and 

I where 
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where any houfej buildings of tenements' in irfpe€k 
whereof any rate or alTeflinent Ibould ^be or 
aflefleds Oiould be let to more than 'tenants any 
one or more of fuch tenants (hould be deemed the 
occupier or occupiers thereof for purpofe of that 
a£tand it was by a fubfequent claullS^ further ena£teds 
that every rate or aflelTment which fiiOttld be laid by 
virtue of that a£ts or in refpeft of any houfes 
building, coach-houfe, (table, or tenement, whidi any 
ambalTador, reAdent agent, or other public minifter of any 
foreign prince, or (late, or the fervant of any fuch 
ambaflador, reAdent agent, or other public minifter, or 
any other perfon not liable by law to pay fiich fate 
or alTeAment, (hould thereafter inhabit, (hould be paid 
by, and recoverable from the landlord or proprietor of 
every fuch houfe, building, coach^houfe;^ ftables, or 
tenement, who (hould for that purpofe be deemed the 
occupier thereof.** 



The cafe was argued by Shepherd Sitirji. for the Plaintiff, 
and Lens Seijt* for the Defendant. 

Mansfield C. J. The only doubV in tins cafe arifes^on 
the claufe which gives the powCT bf rating,38., which 
fpeaks of all and every perfon and perfons who (hall 'in¬ 
habit, hold, ufe, occupy, poffefs, or enjoy any prc^nty 
udthin the limits. Taking thofe words by themlftihres, 
certainly they mighf be iTuppofed tp exte^ to be'^bbih- 
puUbry on all and every peiffoh who )ias any' fort of 
intereft in the houfes or land, and If the pntview 
general proviAons of the a£b had (hewn that it warthe 
obje^ of.the legiflature to tax all who had,any ihtei^ in 
the houfes or land, it, might be conltrued to mean all; 
but I rather think that even then, on a (tri£i: conihruc- 
tion, it would not comprehend the landlord, who has die 
)egal poffelAon but does not inhabit, but only the inhabiter, 
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CASES IN MICHAELMAS TERM 



i8i2. 

Mayor 


Knowler. 


him ^ho inhabits, who holds, who pofleiTes, who ufes, 
who occupies, who enjoys in the ordinary acceptation of 
the words. I ihould rather think therefor^ it would 
only apply to inhabitants. But then comes the fe^iion that 
an uninhabited houfe (hall pay only half. It would, 
to be fure, be a mondrous and extraordinary conftruc- 
tion, that a houfe which was unprodufbive, and a mere 
fource of expence, fhould pay the whole rate, when a 
houfe, after having been produflive, but again rendered 
for a time unproductive, (hould pay half the rate. 
Next, in the claufe refpeCting ambafladors, why does the 
Icgiflature ufe the words that the'landlord ftiould “ for 
that purpofe,” i. e. for the purpofe of paying the rate, 
« be deemed the occupier thereof,** why fo, if the 
landlord is, in the general view of the aft, liable ? Upon 
thefe words a ilrong ground arifcs, that the Icgiflature 
meant inhabitants only to be liable. Another infe¬ 
rence arifes from the claufe in yi 2. for the eleftion 
of governors, which vefts it in the inhabitant houfe- 
holdcrs who have paid up their rates, and enables them 
to eleft 21 male perfons. There is nothing mentioned 
here of the owners of houfes, only of the inhabitant 
houfeholders who have paid up their rates. Another 
proviiion conflrms this view of the fubjeft,/ 6o. Any 
inhabitant redding within the limits of this aft, and any 
governor or guardian who (hall be liable, fhall be allowed 
to give evidence. It fays nothing of the landlord of a 
houfe \ it is therefore fuppofed that the landlord is not 
liable to pay the rates, for if the leJor was liable to 
pay the rates, there would be as much reafpn to qualify 
him to be a witnefs, from which he would common 
law be excluded by his intereft, as there is to qualify 
the inhabitants. It therefore feems to me that the 
landlord is not liable before the houfe is let. 


He4th 
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Heath J. I am of the fame opinion. There Teems 
to be great incongruity in fuppofing that a perfon who 
l^s a houfe whjich vas Aover inhabited, is to pay the 
whole, and that when it is untenanted he is to pay half. 
As to the 38th claufe, I think the ftrong contrary in¬ 
ference arifes: here, as in reiiduary' deviies, the iird 
word, inhabitants, controuls the Tubfequent words. If 
a teftator devifes all the refidue of his eftate and effefls, 
it will carry all his real eftate, as well as his perfonal i 
but if he begins by enumerating his watch, plate, 
jewels, &c.^ and then fo]low.<^ them with the words 
^(tate and efFe£ls^ that will not pafs his real estate. 
I think therefore the rate is only to be alTeiTcd on 
the inhabitants^ and that it does not exte^id to the 
prefent cafe. 


z8i2. 

Mayor 


Vm 

Knowler. 


Chambre J. It is quite unneceflary to go through 
thefe fcveral claufes, every one of them (hews what 
the legiflature meant. And the conftruftion con¬ 
tended for would be attended with this abfurdity, that 
it might be evaded by the owner’s letting his houfe for 
a week. 


Gibbs J. Probably it was the meaning pf thofe who 
penned this aA, that houfes, as fpon as they were 
fully hniflied, ftould pay the rates, but on account of 
the dilRculty of afeertaining when a houfe (hould be 
deemed completely finilhed, they have made ^the re¬ 
ceiving a tenant the teft of it. I agree with my 
Brothers that the word inhabitant governs the other 
words in that claufe *, and I think, (as Heath J. alfo faid 
he did,) that «< hold, occupy, poflefs, and enjoy,” 
vefer to wharfs, warehoufes, and matters not capable of 
inhabitancy, fttuate within the diftri^t. I agree with my 
Brother Lens that the words are capable of being ex¬ 
tended to comprize landlords M*ho hold without in- 
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habiting, but 1. think die purview of the a£% leqoiies 
the contrary canftru^dao. 

Judgment for die Plaintiff'. 


November z 8 . 

ISz. policy be 
avoided by a mif* 
reprelotatkm 
made without 
fraud, the affined 
18 entitled to a re¬ 
turn of ^pre¬ 
mium* ' 

New trial not to 
be granted on the 
mere affidavit of 
one party contra¬ 
dicting the wit- ' 
neBes on the 
other fide. 


Feise V. Parkinson. 

was an a£kion upon a policy, at and from 
Hamiurghy or any port or ports in the Elbty to 
Lendmy or any other port or ports of the United 
Kingdom, Upon the trial of this caufe at Gmldbally at 
the fittings after the laft Michaelmas term before Mans^ 
field C. J., the Plaintiff proved the fubfcription, lofs, 
and intereft; and the Defendant refted his cafe upon 
a mifreprefentation made to the firft underwriter at the 
time of effef^ing the policy, to whom, as it was fwom by 
the broker, the Plaintiff had’ dated that the Slip had 
both an Englijh licence and a French imperial licence, 
whereas the fafi was, that the fhip had an Englijh 
licence, and a French pafs from Cuxbaven, which 
enabled her to come down the Elbe from Han^rghy 
and put to fca vdthout moleftation at Cuxbaveny but by 
no means operated as a licence to her to trade with 
England s and it was fwom that the circumltance of 
having a French imperial hcence, made a confiderable 
difference in the amount of the premium of infuring 
fuch a voyage at the time when this policy was 
cffe£ied. The jury found a verdid^ for the Defendant. 


Shepherd Hilary Xsrm^'hiB. moved for a rule 

tttfi to fet afide the verdid and have a new trial, upon 
an affidavit of the Plaintiff that the broker who gave 
teftimony to his reprefentation of the ihip having a 
Frtncb imperial licence, was tOC^ly miftaken in that 

point, 
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pointi add that the Plamtiff’s reprefentatkm upon that 
head was, that the (hip had a French paft^ as tile proof 
ihewed that ihe had. He alfo ^wore that at the time 
of efibd^ing this pdicy, French imperial licences had not 
been heard of at Lloyifs, Secondly, Shepherd contended, 
that if the PlaintiflF were not entitled to a new trial, he 
was entitled to a verdict for a return of premium; for 
that if there had been any mifreprefentation, it was 
clearly not fraudulent, but originated in miftake; and if 
a perfon without fraud reprefents circumftances which 
prove to be not true, this is, like the cafe of a warranty 
not complied with, a ground for recovering back the 
premium, inafmuch as the riik has never been incurred. 
If this were not fo, a reprefentation would have greater 
effe£t than a warranty. The Court granted the rule in 
the alternative embracing both points. 


1812. 


Fbdb 


V. 

Parkinsok. 


Lens Seijt. in this term Ihewed caufe againft the 
fir ft part of tire rule, upon the evidence which had 
been given at the trial; and the Court were of opinion 
that the mere affidavit of tlie Plaintiff alone, unfup- 
ported, was not a fufficient ground to grant a new trial; 
upon^tlie fecond point, he contended, that where there 
had been a mifreprefentation, whether fraudulent or not, 
the Plaintiff could not be entitled to a return of 
premium; thirdly, that the Plaintiff was precluded be- 

c 

caufe he had not claimed it at the triaL 


Gibbs J. Where there is fraud, there is no return 
of premium, but upon a mere mifreprefentation without 
fraud, where the riflt never attached, there muft be a 
return of premium. This buiinefs is conduf^ed on the 
part of the affureds^ with the utmoft imprudence; thefe 
tranfaffions are done by parol between the Plaintiff and 
Defendant, the broker only prefint, and on which tide 
hil intereft leans, if he be difhoneft, all know $ as long 

as 
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92 It is the law, we mult admit it j hut this is one, amon^ 
other proofs, of the mifchierous teii4ency of admitting 
parol eridence of what palTes at the time of making 
written inflruments, to control them. It is clear, that 
the Plaintiff is not entitled to a new trial on tjie flrft 
ground. I think it equally plcar, that the Flainti^^ is 
entitled to enter bis yerdi£t on the count for money had 
and received for the premium, but as the return of 
premium was not claimed at the trial, that cannot be 
done without the Defendant’s confent. Upon the other 
counts, the verdi£l muff be for the Defendant: if the 
Defendant will not confent, the Court mull grant a new 
trial generally. 


On the following day, Lenst after confulting his cljents, 
confented to the Plaintiff’s taking a verdift for the prcr 
mlum *, and that branch of the rule v/as therefore made 
♦ Absolute, 


iiTovemher it, J. W. Orgill, Adminiftrator of Axn Orcill, 

V. KiiMSHEAD. 

A lefTce cannot ^HE Plaintiff declared in covenant for rent arrear 
plead to covenant upon an indenture of leafe, whereby Ann Orgi/J, 

rnentranTtendcT deceafed, demifed to the Defendant and his afllgns^ 
by the alfignee. certain premifes, for the term of 35 years, wanting 14 
days, yielding the yearly rent of 6/., payable quarterly ; 
and averred the Defendant’sentry, the leflbr’s death, and 
the PlaintifPs title as her adminiftrator, and the accruer 
of the rent to himfelf fince her death. The Defendant 
pleaded, fecondly, that after the making of the faid in* 
denture, and before any part of the rent became due or 
in arrear to the Plaintiff, on the 23d day of Auguji 1804, 
he the Defendant duly afiigned, transferred, and fet over 
to J. R^infati all tl;e eftate, title, intereft, t?rms of yeays 

then 



IN THE FjFTY^THinD Year OP GEORGE IIL 



then to come and unexpired, profit, claim, and demand, 
of him the Defendant, of, in, and to the deraifed pre- 
mifes, by virtue of which aflij^nment J» Rohinfon entered 
and became poflefied for the refidue of the term then to 
come therein and unexpired ; he then averred a fimilar 
afiignment by Robinfin to Baker, and his entry and no> 
tice to the Plaintiff. And tiut Baker, after the lad 
mentioned allignment, and always, from the time when 
the rent in the declaration mentioned became due and in 
arrear, hitherto, had been and Hill was ready to pay the 
fame to the Plaintifi*, and that he. Baker, before the 
fuing forth of the Plain tiff's l^rit, on the 31ft of March 
1812, tendered and offered to pay the fame to the Plain¬ 
tiff, for the arrears of rent, which fum the Plaintiff 
refufed to receive from Baker, and the fame fum 
was now brought into court, ready to be paid to 
the Plaintiff, if he would accept it. To this plea the 
Plaintiff demurred, and the Defendant joined in de¬ 
murrer. 



V. 

Kemsiiem). 


The demurrer was argued by Marjhall Serjt. for die 
Plaintiff, and Lens Serjt. for the Defendant. 

Mansfield C. J. There is no pretence to fay that 
this is a good plea, for if it were, the leffpr might be 
compelled to accept an aflignee contrary to his inclina¬ 
tion, and to lofe his addon of debt. The point is tqo 
well fettled to bear an argument. 

Chahbre J. The pleader himfclf is diftreffed in 
drawing the plea, for he does not fay in his prtfert 
that the Defendant brings the money into court, or 
that the aflignee brings it into court, he only fays it is 
brought into court. 


Judgment for the Plaintiff. 
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JJovetnher x8* 


Cooke, Plaintiff; 


Deforciant. 


In a recovery 
where the original 
writ is infenfible* 
the Court will 
permit it to be 
•mended* 


I^HEPHERD Seijt. moyied to amend a fine hj in- 
ferting in die precipe die words <* that juftly smd 
without delay they perform to John Ceoh the covenant 
made between them of,** thofe words having been 
omitted; fo that it ran thus, ** command die deforcianto 
two meffuages„&c/* 


The Court granted the application, faying, diat in fuch 
a cafe diey could amend by common fenfe. 


November 19. 


Austen v. Craven and Another. 


The Defend¬ 
ants contraAed to 
fell to AT. 50 hog- 
Iheads of fugar, 
called double 
loavcS) at looj* 
per cwt.j to be 
delivered free on 
board a Britijh 
ihip: K. fold to 
the Plaintiff by 
the fame deferip- 
tion. and the De¬ 
fendants affented 
*to the refalc, the 
fugar not having 
been delivered or 
■ weighed; Held 
that the Plaintiff 
could not recover 
for h in trover 
againfi the De¬ 
fendants, the firft 
vendoiJf* 


*J|^H£ Plaintiff’s declaration contained two counts in 
cafe, founded on a breach of the duty which he 
averred to arife out of a fale made of fugars by the 
Defendants to Krufe^ and a further fale by Krujt to the 
Plaintiff, and alfo a count in trover for fugars. Upon 
the trial of the caufe at the fittings'^ after Hilary term 
1812, at Guildhallf before Mansfield Q, 1,^x1 appeared 
that the Plaintiff had in his two firft counts incorreffly 
deferibed the contra^: it therefore became a queftion 
whether the Plaintiff could recover in trover under the 
following circumftances. On the 7th of JdecemVfr 1809, 
the Defendants, who were fugar refiners, entered into 
a contrail to fell to Renold Drtfden^ (who was the cleric 
of, and bought for the ufe of Krtfie^ 50 hoglheads of 
fugar, the quality of which was deferibed at being 
double loaves, at loox. per. cwt., 50 hoglheads of the 
quality deferibed as Turkey B* at 50 hoglheads of 
$he quality called Turkey C. at 75/., and 50 others of 

quality 
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quality called TurJtey A* at 108/ » to be delivered free on 
board a Brtttjh fliip. They were to be paid for at the 
expiration of four months^ aUowing two months intereft, 
the feller paying ^1 expences up to the ift day of April 
1810; after that timcy if not (hipped, the buyer was 
to pay expences; and it was agreed that Krufe (hould 
give the Defendants his guaranty in writing for 
22 . Drefden, The feller of fugars, upon delivering them 
on board a Britijh (hip for exportation, becomes entitled 
to receive a contiderable drawback, which is paid him 
by the government. The appellations given to the fe- 
verat parcels of fugar, denoted certain qualities of fugar 
known in the trade. Krufe^ being in embafrafled cir- 
cumftances, on the 30th of January^ not having then 
named any Britijh (hip on board of which the fugars or 
any of them (hould be delivered, nor having paid for 
them, and no part of them having been delivered, he 
refold to the Defendants, at an advanced price, the 150 
hoglhcads laftly named in the original contraff; and 
fhortly after he contrafled to fell to the Plaintiff the 50 
hogiheads of double loaves, and gave the Defendants an 
order to deliver them to the Plaintiff. The Plaintiff 
gave notice to the Defendants of his intended contrail, 
and enquired^ whether they had 50 hogiheads of fugars 
belonging to Krufot and whether he tlic Plaintiff might 
fafely purchafe them of Kt'ufe and pay him the price, 
to which they anfwered in the afiirmative, and faid that 
they had the 50 hogiheads, and would deliver them. 
The Pkintiff thereupon paid Krufe the-price at which he 
had contraded for them, and required the Defendants 
to deliver them, which they, being unable to obtain 
payment from Kruft, refufed to do, whereupon the 
Plaintiff .brought this adlion ; and it was urged for him, 
that although ordinarily a vendor has the right to detain 
the goods ivhich he cbntraiSfcs to fell, until he is paid 
for them, ;jrCt^that theft* Defendants having told the 

«» ' Plain- 


1812. 

Austen 


v. 

Craven. 
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Austl-n 

V. 

CAAViai. 


Pl-.iintifF that he night fafely buy and pay Krufe, could 
not afterwards fet up that lien. For the Defendants it 
was objected, that no fpccific 50 hogflicads fiad been fo 
feparated from the Defendants’ dock} as to enable the 
Plaintiff to recover in trover. The jury found a verdift 
for the Pljintiir, fubje^l: to this objection, which was 
referved by theChief Jullicc; and in Eafler term, Shepherd 
Serjt. obtained a rule tnft to fet afide the vcrdidl and 
enter a nonfuit, againP l which. 


Scrjjt. now fiiewed caufe: he relied chiefly 
on the cafe of IVhltehoufe v. FreJ}^ 12 Fajiy 614 . where, 
after a purchafe of 40 tons of oil in one ciftern, and a 
rcfalc of 10 tens thereof, it waii held, that the purchnfer 
of the 10 tons could recover for them in trover, without 
any previous feparation. ['fhe Court inanifefted con- 
fiderablc doubts upon that dccifion ; and Heath J. afked, 
if 10 tons Itad leaked out of the ciftern, to whom thofc 
1 0 tons ftjouW be deemed to belong ?] Harman v. Aii-^ 
eL'rf:;:y 2 Camp. N. P. 243 . After an invoice of goods 
lying in a warohoufe at a whr.rf, and an order to the 
wiiarhniiers to deliver them to the vendee, and an aflual 
transfer made in the wharfinger’s books to tlic name of 
tlie parchafer, it was he’d that the right of ftoppngc tn 
/;. 7 /.y.‘'.v ceafed ; and tlic l lte law, although the whar- 
fmger had not made a transfer in his books. It appears 
ny the Defettdant's admiflion, that thefe goods had bccti 
IVp.iratcd from the bulk of their ftock, for they faid they 
had tha 5c hogflicads belonging to 'Krufey which they 
would deliver to the Plaintiff. If they had any 50 hogf- 
hcads of that quality in their warchoufc, they muff, 
after that declaration, be deemed to have appropriated 
them to the Plaintiff, and could not fay that they were not 
his property. \G:hbs J. Their language is explained by 
the other evidence : their admiflion is, that they have en¬ 
tered into a contradi for the f.ilc of 200 hogflieads to 

6 Krufr^ 
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Kf'ufe^ out of which they will deliv«'r thefe 50 in part 
performance.] The weight of hogftieads of fugar varies 
but little, alid is well known in the market; and every 
thing is to be intended in fiipport of a verdidl. 


1812. 


Austjs^ 

•u, 

CRAVIOiT. 


Shepherd and Beji Serjts. in fupport of the rule. It 
is not the ufage of the trade to pack the loaves which 
the refiners manufa^flure, into hoglheads, until they are 
wanted to be fo packed for the purpofe of cxf)ortation ; 
and it by no means follows, becaufe a manufacturer who 
agrees to furnifli certain goods, and to pack them in a 
particular way, happens to have one parcel of goods of 
that defeription fo packed at the time of making his 
contrail, that the contract fivall therefore attach upon 
that very parcel. I'his is merely-a contra^ for certain 
quantities of fugar of certain qualities, not in exigence 
at the time of the eontradt. In the fale of the oik were 
feveral ingredients not found here. Firfi, it was, from 
tlie date of the contradf, to be at tlie purchalev’s rllk ; 
next, the fpecific oil was in cxilfcnce, contained in a 
particular place and velTel named; thirdly, DutUn and 
Bancroft, the original owners, had made a complete 
transfer of the whole 40 tons to the Frojh , whereas 
here, even if the fugars contraifed for exified fpei is, 
there was nothing like a delivery to Krufe of tlie pofi'ef- 
fion, nor had Krufe ever done tint which w..a neceffary 
to entitle himfelf to the poUeirion. The FiainiilT too 
demanded a fimple delivery of the goods, whereas^ in 
order that the Defendants might avail themfelves of the 
drawback, he had no right to require the fugars to be 
delivered elfewhere than on board a Bntijh (hip, w’hich 
he omitted to name: that (lipulation is introduced into 
the contrail for the Defendants benefit. Nor could the 
price be afeertained until the fugars were W'elghed efr', 
W'hich had never beep performed ; for different hoff- 
llieads of fugar vary much in weight, and the goods are 

f d 



CAS£S IN MICHAELMAS TERM 


e4B 


i8i2. 

Austen 


Craven. 


ibid at fo much per cwt. Hanjin v. Meyer, 6 Ea/l, 614, 
But, what is ftronger, there is no proof that the De¬ 
fendants ever had any fugars of this quality in a ftate 
capable of being weighed. 


Mansfield C. J. What the Plaintiff’s counfel fays 
would have been an anfwer to the obje£iion, if there 
had been a fpecific quantity of loaves in effe, although it 
was part of the contract that they were to be delivered 
on board a Britijk ihip, there would have been conver- 
fion enough. But certainly, upon the evidence, there is 
no anfwering the ob}e€fcion. Trover cannot be main¬ 
tained but for fpecific goods. Any fugars of required 
quality would have fatisfied this contra£f. It is a con- 
traA for a certain quantity of a ipedfied quality of 
fugars. I fay nothing on the cafe the oil $ there it is 
held that trover will lie for a fpecific quantity of a liquid, 
mixed with a certain other quantity of the fame liquid, 
without its ever having been feparated; how it is to be 
diftinguiihed from the mafs, I know not; but that cafe 
ftands quite on its own bottom : it is unlike other cafes. 


^ Gibbs J. We need fay nothing on that cafe, fuifice 
It, that it is very diftinguifliable from this. 

Rule abfolute. 


ft 
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Leslie v * Pounds, 

4 

was an action upon the cafe, brought againft the 
Defendant for negligently permitting the entrance of 
his under-ground cellar, fituatc in a public footway, 
to be uncovered during the night, per qtm} the PlaintilF 
fell into the cellar and was hurt. Tlie firll count al¬ 
leged that the Defendant was in pefleflion of the houfe 
and cellar; the fecoiul averred, that the Defendant 
opened the cellar door, and negligently left it open. 
Upon the trial of ti e caufe at Wcfimhijiery at the fiuings 
after Hilary term laft, before Mansjiehl C. J., the evi¬ 
dence was, that the Defendant was the proprietor of the 
houfe, and Daniels his lelTee; that the lattv.who incd 
to inhabit the houfe, had ceafed fo to do about fix 
months before the action brought, for i'.'- pa^-nofe of 
having it thoroughly repaired, ^which was done at thj 
expence of the leflee, bat under the I'lpcriniciuiance of 
the Defendant the iefibr: no prrion Ilept iii the houf; at 
the time when the mifchief occurred, hut D,- :icit had 
fome coals in the cellar, ;:".l paid rent for tJie houfe 
throughout the time. Ou the evening of the mit- 
chief the cellar door had ht on fafLcnc- <lown, and tiicro 
was no evidence how it aflerw ard:; became open: there 
was no other evidence of the lellbe continuing the pof- 
fedion. The falling door hlid been broken off for fome 
time paft, and tlic commifiioners of the pavement had 
remonllrated with the Defendant on the dangerous 
ftate iii'which it was left: he promifed to take care of 
it, and had put down fome boards over the cavity as a 
temporary covering. Lens Serjt,, for the Defendant, 
obje^ed that Daniels was the perfon who was in pc.iTcf- 
liouof the houfe, and was therefore to be anfwerablefortlie 
VoL. IV. Y y 


Nov, 19 , 

Cnfe lies againft 
the Inndloi it (>f a 
houfe demifed by 
leafe, wlio, under 
his contraifl with 
li $ tenant em« 
ploys v\ ot'kiiien tO 
rej.air the limife, 
for a iju'ante in 
the jioiiie oeca- 
flciicJ l;y the r:e» 
gH^'t'iice of hif 
workmen. 
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mifcondu£l of the inferior workmen^ by -whofe negligence 
it mull be fuppofed that the door was left Open. The 
jury, however, found a verdidl for the Plaintiff for 2o/., 
fubjefl to the point referved. 

Lens Serjt., in Eajler term 1812, had obtained a rule 
nxji to fet afide the verdiQ: and enter a nonfuit. 

Bhepkerd Serjt. now Ihewed caufe. The Defendant 
had the actual polielTion for the time, which rendered 
him liable, he had the foie management and dlfpofi- 
tion of the houfe, and was the perfon with whom 
the commilTtoners of the pavement had been difput- 
ing about making the way impaffable and dangerous. 
This is not like the cafe ol a perfon who lives in a houfe 
and employs a builder uncU*r him. Although this te¬ 
nant might, for lome purpofes, bring trefpafs, yet as he 
had given up the temporary poffdTion to his landlord^ 
his landlord was the pprfon liable to the public upon 
this occalion. As to the fecond count, although it is 
charged that the Defendant did the a£l, it is not uecef- 
fary to prove that it was done with his own hand: it is 
enough if he was the principal who employed the 
builders. If the a£lion had been brought againfl Da^ 
nielSi and there had been proof of the mifehief being 
done by the workmen of the Defendant, inafmuch as 
the Defendant is not employed by Daniels as an agent 
to repair the houfe, but rfpairs it for himfelf, and is, 
(though the lelTec defrays the expence,) to have the 
benefit of it, he mult be anfwerable. Although in the 
cafe in 1 Bof. ^ Pull. 404., Bujb v. Bteinman^ it was 
held an action would lie againll the principal for mif¬ 
ehief done by a fervant of his agent, yet that does not 
decide that the aflion does not lie againll the agent. 
As, if a fhip be run down, an aflion lies either againll 

the 
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the ihip owner, or the captain who is not the Ihip 
owner, although the captain might be afleep in his 
cabin. And therefore even if the Defendant were not 
in polTelfion of the houfe, he is the perfon to whom 
mud be imputed the a£ls of negligence done by the 
fubordinates employed by him. 



Vm 

Fovmds. 


Lens and Frere Serjts.,* contrh. The two counts 
dand on wholly different grounds, and mud be difpofed 
of feparately. As to the poffclTion of this houfe. Dante/s 
had merely gone out of it to the very next door, on ac¬ 
count of the inconvenience of living in it during the 
procefs of tlie repairs. Daniels might bring trefpafs. 
There is no pretence that there was a joint poffef- 
lion. Nobody flept in the houfe. The chief evidence 
of nny poffolfion is, that Daniels had it: ho had it 
before the repairs began, he dill kept his coals 
there, and dill paid rent, and if his furniture was re¬ 
moved, it was becaufe it would otherwife be fpoiled by 
continuing there during the time of doing the repairs. 
The Defendant was only an agent: he had licence to 
enter for doing thefe repairs, but never had the a£l:ual 
poffelhon. If premifes are in an unfafe date, and 
there is no evidence liow they became fo, the law 
throws the liability on the occupier. That difpofes of 
the hrd count. On the fccond count, fird, the De¬ 
fendant is not the perfon who actually did the mif- 
chief; fecondly, he is not anfwerable for the a6ts of the 
workmen, unlefs he were himfelf the principal, and not 
the agent: here he is the agent. Bujh v. Steinman is favour¬ 
able to the Defendant rather than to the Plaintiff, for it 
was there ruled, that an agent is not anfwerable for the 
acts of his fubordinate agents, with which it is here 
fought to charge him. Stone v. Cartwright^ 6 T. R* 
411. acc. 


Y y 2 
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M.':nsfield C. J. This is certainly a very lingular 
cafe. It is not nccclTary to <!ecide whether Daniels or 
the Defendant was the polTeflbr. There is a ftrong ar¬ 
gument, certainly, to f.iy that the poflllTon is in Daniels, 
not in the Dofcmhnt j but the Defendant takes on him- 
felf thefo repairs, not as tlic agent of Daniels, but as 
the landlord of the lioufe. He alone is the judge of 
what repairs lliali be dcoe, and though Daniels pays for 
the repairs, yet if the repairs arc done fubftantially, the 
Defendant wull have the benelit of it; the Defendant 
determines what the repairs lliall be, and diretls the 
repairs; he therefore is the principal, and as a principal, 
is anfwer.’.ble for the adls of the perfons he employs. 
And the Defendant’s own 1 inguage flicws that he con- 
fidcred himfcif as the perfon whofe bufinefs it was to 
^ook after this, for when he is told of the dangerous 
Hate of the property,, he fays, never ntiiid, I will take 
care of it.” He is liable for this on this fccond count. 
Wc think therefore that this vcrdi£t may Hand on the 
fecond count. 

Rule difeharged. 


iVow. 20. PiRiE and Another v. Anderson and Another. 


The original 'T'HIS was an adfion upon a policy of infurance, ef- 
certificatc oi a fedted by the Plaintiff, as agent, upon the Ihip 

noevklenci forthe Cornfoot, nialter, at and ttom Lbndon to her port 

PbintifT upon a cf loading in the Rio de la Rlata, The intereft was 

polkyot infuramc, jjj perfons, named Crawfurd, Kerr, 

that the intereft m r » j r j 

the ihip is in the . and Cornfoot, thc mailer. Upon the trial of the caufe 

perfons in whom 

it is averred, and for whom he eflcclcd the infurance as-agent. 

Plrciperty in a ihip muft be proved by evidence of poilellloa in the Fbiutifil his 
vendors, or bailees, accompanied with a certificate of regiftry. 

at 
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at Guildhallf at the fittings after Hilary term 1S12, be¬ 
fore JMansJield C. J.> it appeared that the (hip had been 
loft, and in order to prove the intereit as averred, the 
Plaintiff called the regiO rar of the port of London^ who 
produced in evidence the original regifter of the Ihip, 
which, in confequence of the lofs, had been depofited at 
the cuftom-houfe, in purfuance of the ftatute 26 G. 3. 
c. 60. It purported to he made upon the oaths of Craw- 
furdi Kerry and Cornfooty all of Greenochy as having ail 
taken and fubferibed the oath required by the ftatute 
26 G. 3. c. 60. and as having fwo’-n, that they were the 
foie owners of the (hip Anny ot Gtc.tnck, Bui the affid..vit 
upon which this regiftry purported to b*- made was net 
produced, fo that there was no other evidence of ihcfe 
perfons having fworn they owners, th:in this iTt- 

ftrument, ftating that they had lo fworn. The regifter 
being objected to, as not conftiiutlng even prinid facie 
evidence that thofe perfon were the owners 01 the velftl, 
the Plaintiff tried to ft.angthen his cafe, by proving ilie 
excrcife of adls of owiicnhip by the parties interefted^ 
but it amounted to no more tlian this, that Cornfooi had 
gone to the fliip*s broker to talk with liim about flopping 
the cargo as fecurity for the freigl.t, v/hich, as Gibbs J., 
upon difcuffing the rule for a new trial, obferved, not 
being followed up by any acl, amounted to notliing j 
and that Cornfoot had given inftru£lions for infertiiig the 
names of all the three as owners, in the bond required 
by the regifter a£l. 'The jury found a vcrdicl fur the 
Plaintiff, Mansfield C. J referving the point, whether 
this certificate of regiftry were admiiliblc as evidence. 

In Eafer term 1812 a rule nif to.fct afidc the verdi<fl 
and enter a nonfuit was obtained by Pell Serjt. 5 againft 
which 

Shepherd and Bejl Scrjts., in this term fhewed cmifc. 
They contended that this cife was materially tllftin- 

Y y 3 guifliable 
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guifliable from thofe of Frazer ,v. Hopkins^ ante^ 2.5. 
and Tinkler v. Walpole^ 14 Eajiy 22tf.» becaufe in the firit 
of thpfe cafes it did not appear upon whofe oath the 
certificate had been obtained, nor that the perfon regif- 
tered as owner was in any way privy to the regiftration; 
in the latter cafe, it did appear that the party fought to 
be charged was regiftered as owner upon the oath of 
another, and not of himfelf; but in this cafe the certi¬ 
ficate proved that the perfons in whom the intereft was 
averred, had taken an oath that they were owners, by 
which they charged themfelves as owners, and made 
themfelves liable to all the world, for all matters, in 
refpe£I whereof owners of that (hip might be liable; it 
was therefore evidence for all purpofes that they were 
owners; and Bayley J., in Tinkler v. Walpole^ drew the 
diftini^ion between the cafe, which was then under the 
confideration of the Court, of a perfon fought to be 
charged, and the cafe of a perfon publicly aiferting 
that he was owner by the a6fc of regifiering a veiTel in 
his own name: that,’* the learned Judge faid, might 
be primd facie evidence for him that he was owner, be. 
eaufe he thereby publicly challenges all perfons that he 
is fo.” In the cafe of Robertfon v. French^ ^Eq/l, 130. 
Lord FAletiborough C. J. held mere polfeiTion, and the 
exercife of ownerftiip, to be fufficient intereil. {Gibbs J. 
In that cafe there was an a£lual pofieilion.] Cornfoot has 
the actual pofleflion of this veflel. {Heath J. That can 
be evidence as to him alone.] Thefe perfons, who go 
to the cuilom-houfe, take an oath, and regifier the vciTel 
as their own, thereby exercife as folemn and decifive an a£k 
of ownerfhip as the nature of the fubje£I matter admits of. 
Or, if there were a doubt whether the officer’s entry 
were evidence of their having done that a£f of owner- 
ihip, their permitting the PlaintidF to aver intereft in 
iheir names is proof of their aflent to the regiftration. 


The 
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Yhe legiflature have thcmfelves faid, that there can be 
no ownerlhlp of a veflel, without a regiftration ; 

and in faying that, they have nece/lfarily faid, that a re¬ 
giftration properly authorized by the parties^ lhall be 
the conclullvey and indeed the foie evidence, of owiier- 
ihip. It will be attended with extreme iiiconvcnlencc i£ 
this fpecies of evidence is reje£l:ed; for it is impolTible 
for a {hip.OWner to adduce any other. It would be 
vain for him to proffer the bill of fale conveying the 
(hip from his vemlor to himfclf, for it would ftilt be 
equally incumbent on him to (hew how his vendor be¬ 
came entitled to the iliip, fo that the enquiry would be 
endlefs; and befidcs, lince the regifter a£t, a bill of 
fale is not evidence of title. Exparte Tallopy 15 Vef, 66, 
Lord Eldon Chancellory fays, “ thefe two a£fcs of par¬ 
liament were drawn upon this policy; that it is for the 
public intereft to fecure evidence of the title of a (hip 
from her origin to the moment in which you look back 
to her- hiftory.” And again ; “ There is no doubt^ 
that if the perfon contracting for the purchafe, had 
taken pofleflion, and effected infurances, and afterwards 
brought an aCtion upon the policy, averring that the 
intereft in the (hip was in him, though I agree with 
Lord Ellenhoroughy in Robertfon v. Frencby that it is fuf- 
ficient priind facie to (hew that he dealt as owner, yet if 
it appeared in the courfc of the examination of wit- 
neffes, that he was entitled only- under an equitable 
contraCb, under thofe circumftances a court of law would 
fay the averment was not made out by the evidence.*' 
It has always been the praCliice of’‘the Court of King's 
Bench to receive entries of regiftration as evidence for 
this purpofe. {Gibbs J. They have been a thoufand 
times received there, by confent, becaufe it faved three 
oipfour hours in the trial of a caufe to admit them as 
primdfacie evidence of a faCI the truth of which no one 
doubted, but it was never determined that they were 
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evidence: no one in that court ever doubted but that a 
man’s faying he had title, was no evidence of his title. 
It refembles the cafe of enrolling a deed: a perfon can¬ 
not by enrolling it, prove that he has a good title.^ 

Pe/I Serjt. contrii. Even if there had been proof, 
which there is not, that this regiftration was made on 
the oaths of the perfons averred to be interefted, it would 
not be admifliblc evidence. The fan£lion of an oath 
will not make any man’s declaration to be evidence 
of his own title. This is not, as it has been fuppofed, 
a document of a public nature, proving of itfelf that 
all the fa£ls therein averred are true; if it were, the 
copy of it would be evidence, as is the copy of any 
other record, without producing the regiftration itfelf. 
Since the trial of this cafe, the fame point has been 
decided in favour of the Defendant by Lord Elhnho* 
rough C. J. in the cafe of Flower v. Youngs 3 Campb, 240. 
That was an a&ion for goods fold: the Defendant 
pleaded in abatement, that the goods were fold to others 
jointly with the Defendant. It appeared upon the trial 
of the iflue joined on this plea, that the goods were 
ftores furnilhed for the ufe of a (hip, of which the other 
perfons named in the plea were faid to be part owners, 
a.Mcl the Defendant attempted to prove this faft by the 
produClion of the certificate of the fhip’s regiftry; but 
Lord Ellenhorough J. held that it was no proof of 
ownerftiip. 

Mansfield C. J. It will be a great inconvenience to 
difeontinue the pra^ice of receiving thefe documents, and 
Iwifh that by a6l of parliament the regifterwas made prrmel 
facie evidence. But on looking through my notes, it is im- 
poftible to fay that I fee any thing like evidence of owner- 
fhip in the parties. 1 am very forry the objedlion has been 
taken j there was nobody in the court who had any 

reafoik* 
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reafonaMe doubt of thefe perfons being the owners, but 
there can be no doubt but that the reglfter is not legal 
evidence of the ownerihip, and therefore the objection 
mull prevail. 


l8l2i 

PnuE 


V. 

Amdebson 


Heath J. A ihip*s regifter is not a public inftru- 
ment, it is an inilrument of a private nature. 


Chambre J. The a£ts done by Cornfoot are only 
evidence, fo far as aifefts himfelf; and there is no 
circumftancc alFefting the other two *, for Cornfoot'^ 
and giving in the three 'names for a joint bond, is 
not evidence againlt them. There is no evidence of 
pofleiTion in them. 

Gibbs J. No Judge who tried this caufe could fail to 
feel the ftrongeft inclination to prove the Plaintiff’s cafe; 
but the objection has been taken, and mult be decided 
according to law. It has been alked by the counfcl for 
the Defendant, how property in a Ihip is to be proved ? 
How was it proved before this llatute ? By proving 
a^ual poiTedion in the Plaintiff, or in thofe to whom 
the Plaintiff had committed it, or in thofe from whom 
the Plaintiff had derived his title. Any one of thefe 
ways will now fufhee, accompanied by the evidence of 
the regiftry, in order to make the other evidence ad- 
miffible. It was ftrongly urged for the Defendant, that 
becaufe the title cannot be complete without the regifter, 
therefore the regifter lhall be primd. facie evidence of the 
title; that does not at all follow. If the legifluture 
makes an a£l: neceffary to complete a title, it does not 
thereby make that a£l: alone to be proof of the title; if 
fuch were the law, a man might make for himfelf a 
title to any thing in the world. With refpe<fi to the 
diSlum pf Bayley J., I am fatisiled he faid that becaufc 
he would not take on hiipfelf to decide a point which 

had 
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had n'ever been decided, which was not the point raifed 
at priust and which it was not neceiTarjr to decide in 
that cafe. 

Rule abfolute for a nonfuit. 


Nov* at. 


Barrett v . Parry. 


If an arbitrator J/^AUGHAN Serjt. moved to fet afide the award of a 

I^ge SheTimeXr gentleman at the bar, made in purfuance of an order 

making his award of reference at nijl prius, upon two grounds; firft, that 

to any other day, being that the arbitr.itor (hould make his 

the Court will ex- , , - , 1 r xt , , 

pound it to mean award before the loth or November^ or any other day 

to any other days, to which he (hould enlarge it, he had firft enlarged the 

whether and then, after the 10th of and before 

an award upon ^ ' 

the reference of the expiration of the period for which it ftood enlarged, 
f" diredl- jjad enlarged it again, and had not made his award until 
of^A^^ after the day to which the tirpe was firft enlarged : this 
award, without was a pQwer which, like other powers, was to be con¬ 
ning the • and though the terms enabled the arbi- 

that point for un- trator to enlarge to any one day he might think expe- 
certainty; or whe-.jignt, yet it was to one day only; and he having en- 

TOy^o^t be taxed thereby funStis 

by the officer of ojicloi and could not again enlarge to another day. The 
the Court. Court decided, as they had before done in the cafe of 

Payne v. Deacilef ante, i. 509., that this was no excefs 
of the arbitrator’s power. The fccond objeiStion was, 
that the arbitrator had, according to the moft ufual 
pra£tice of the bar, not named in his award any fum to 
be pud for the cofts of the award; although he had 
direfled that the Defendant Ihould, in the firft inftance, 
pay the cofts of the award, and that the Plaintiff fliould 
repay him one moiety thereof. The Defendant alone 
^ took up the award, and paid the arbitrator’s whole fee, 

including the ftamps: the Plaintiff had refufed to repay 

1 him 
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him a moiety thereof. The amount of the arbitration 
fee, which was mentioned in making this motion, did 
not appear to be unreafonable, nor was it now com¬ 
plained of as fuch, and the Plaintiff had been neither 
attached, nor fued for the moiety; but being diflatisfied 
with the award, he now fought to fet it afide altogether, 
as being, in this particular, uncertain ; contending that 
the amount of the cofts of the award could not be ren* 
dered certain, by any fubfequent matter, as the cofts of 
the a£lion could boybecaufe the prothonotary bad no power 
to tax or allow the amount of the cofts of the award. 

The prothonotary, who was prefent, claimed jurif- 
di£tion in fuch a cafe : he faid he had, upon the taxa¬ 
tion of the cofts of the a£ilon, which were governed by 
the event of the award, exprefled an opinion to the 
parties, that where the arbitrator by his award fixed the 
amount of the cofts of the award, he, the prothono¬ 
tary, had no power to alter the fum, but he thought 
that where no fum was fixed, his office enabled him to 
affefs what was reafonable. 

The Court abftained from giving any opinion upon 
this point (/r), but faid it was a very unhandfome applica¬ 
tion. There were obvious motives of delicacy which' 
might reftrain an arbitrator from naming a fum for the 
cofts of the award. If the objection, however, were to 
prevail, it was clear, it could not be neceflary to difturb ’ 
the whole of the award for a miftake in this particular. 
But the Plaintiff, at all events, was not hitherto injured, 
and came quia timebat. If the Defendant fhould com¬ 
mence his a£^ion, or iffue his attachment, to enforce the 
repayment of the moiety qi the cofts of the award, it 
would then be time enough for the Court to difcufs 
whether the a£lion or attachment could be fupported; 
and they 

Refufed the rule, 

(«) But fee Fitzgerald v. Gravest v« 344* 
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Keyser V, Scott. 


If a veAbl is ^HIS was an aflion upon a policy upon the fhip 
tak* n at her_ Jafon^ at and from London to any port or place in 

neither w itiiin tlie the Baltict with liberty to feek and join convoy, carry 

taput portus, nor ghanee fimulated papers, to touch and ftay at all 
within that part of , tr t r % 

a haven wJiere ports or places in the Baltic or elfewhere for orders or 

Ihips unload, the iiiformation, and in cafe the mailer Ihould find it 


underwriter is not 
difeharged by a 
■warrant againft 
capture in the 
Ihip’s port of dellU 
nation.’* 


dangerous to enter any port or place, to return. And 
the Ihip was warranted free from capture in her port of 
deflination. The caufe was tried before Mansfield C. J. 
at Guildhall at the fittings after Hilary term i8i2.> 
when it was proved that the Jafott came to an anchor 
over agvnnft Pillnu^ on the outfidc of the bar, at the 


diftauce of full a German mile further out than any 
place where veflcls ever are known to lighten their 
cargoes in preparation for coming in over the bar. 
While Die was lying there, flic was taken by a boat 
with feme Pomeranian foldiers, coming out of Pillau, 
They took out no part of her cargo at the place 
where flie then lay, but carried her in, until flie was 
within a German mile from the fliore, wl:cre they took 
out the firft part of her cargo : the place where Ihips 
ufually begin to unload is a German mile from the fliore. 
The jury found a verdi£l for the Plaintiff; and Lem Serjt. 
in. the following term obtained a rule njfi to fet afidc the 


verdi£); and enter a nonfuit. 


Shepherd and Vaughan Serjts. who would on this day 
have fliewn c^fe, were flopped by the Court, who 
appealed to Lem and Marjball Serjts. whether admitting 
that which was queflioned, that the veffel had brought 
to in Pillau roads> intending to make Pillau her port of 

deflination. 
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dcfliination, and not merely a port of enquiry, as under 
the terms of thi^ policy ftie had a right to do, it 
was poffible for them to fupport their rule ? They con¬ 
tended that the veflel had arrived at fuch a place that the 
underwjriter was within the protedlion of this warranty; 
for that any place w'here the veflel was intended to ter¬ 
minate her voyage was her port of dedination, and by 
the mader’s calling anchor, and going on diore in an 
open boat, he made an clc£lion for the aflureds, that 
the place where the fiiip anchored fliould be her port of 
dedination. They relied on the ample inlerp’‘ctrition 
W'hich had been put on the words “ port of difeharge” by 
the Court of King^s Bench in the cafes of Jarman v. 
Coapey 13 Enjiy 395., and DalglciJIj v. Broohy i^EnJ}y 303. 
In the harbour of Pillau there was a fliifting bar, fo 
that if a local and a rigid condrudlion were put on 
the word port, the fame moorings would not be within 
the port on one day, which would on another, which 
vrould be inconvenient. 


i8i2. 

Keysbr 


Scott. 


Mansfield C. J. I have no doubt the underwriters 
intended to protect themfclves againd the rilk of that 
lofs which lias occurred, but unfortunately they have 
ufed terms which do not protect them. They have 
unfortunately referred for their definition of the rilk, 
to the place where the capture was to be made, and 
the place where the capture was made, is, according to 
the only witnefs who knew any thing about it, in the 
open fca. If the underwriters will not be more careful 
ho*' they exprefs their meaning, they mud fuffer for it. 
The rule mud.be difeharged. 

Gibbs J. In a cafe tried before me at the fittings 
after tlic lad term, I dlre£led the jury, that if the fhip 
was neither within the port in its ordinary acceptation, 

nor 
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Scott* 


nor in a place where fhips had ever been known to 
unload^ (he could not pollibly come within the warranty; 
and when my Brother Shepherd moved in this term to fet 
kfide the verdi£l found for the PlaintilF, upon the ground 
that my direftion was wrong, the Court refufed the 
rule: how then can this rule prevail ? The cafe of 
Dalgleifu'\, Brooke will not bear out this Defendant. 
Lord Ellenhorough C. J. goes no further than this, he 
fays, << the meaning of the parties was, that the under¬ 
writers Ihould not run tlie rifle of feizure in the 
cledlM place of difeharge, wherever that might be." 
The only witnefs who tpoke of the place where this 
(hip was taken, faid it was on the high feas. 


Rule difeharged. 


Nov, %i. 


Reyner V, Pearson. 


Whether a 
vellel warranted 
free of capture 
in port, be in a 
port or not at the 
time of her cap¬ 
ture, is purely a 
queftion of faA 
for the jur)'. 

Letters written 
to the alTured by 
hil agent or cor- 
refpondent on the 
continent, are not 
admiflibie as evi¬ 
dence agalull him* 


'JpHIS was an a£lion upon a policy of infurance at and 
from Heligoland to any port or ports in the Baltic, 
againll all rifks of whatever defeription, and until the 
goods were fafely warehoufed in the warehoufe of the 
conflgnee, or his agent, including all rifle in crafts to 
and from the (hip, with- liberty to proceed backwards 
and forwards, touch and ftay at all ports and places in 
the Baltic, or elfewhere, for orders, for information, or 
for other purpofes, w'ith liberty to carry and exchange 
iimulated papers and clearances, upon goods by the (hip 
Conjlantia ; with liberty to declare and value there¬ 
after warranted free of feizure and capture in port. 
Upon the trial of this caufe, at the fittings in London, 
after Hilary term iSiz, Mansfield C. J. it ap¬ 

peared that xSas'Corfiantia, having come to an anchor 

about 
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about fix Germattf or 20 Englijb miles^ from the port of 
Swimemundy drove from her mooringSy and brought up 
again on the ift of November at the diftance of a German 
mile and a half| or fix Englijh miles, from Swinnemundy 
with the lofs of a mall and an anchor; no yelTcl lying 
at that fpot had ever been known to unload there, or to 
lighten her cargo there in preparation for coming over 
the bar: lighters were not permitted to come out fo far: 
the captain was on Ihore on the 7 th of Non), and again on 
the j6th; during his ftay, the wind as often fet out to fea, 
as it fet in to the Ihore : the weather was generally tern- 
peftuous from the 7th until tbc i6th, and the (hip was 
not repaired before that day, on which, a pilot boat with 
fome foldiers from Swtfwemund came olT, and captured 
her, and took out about 160 bales of her goods in the place 
where Ihc then lay. There were read at the trial, feveral 
letters, one written by an agent of the PlaintifPs at 
Hamburgh^ and addrefled to the Plaintiff, which Hated, 
that the writer had given dire£lions that the Conjlantia 
fliould try Swinnemund for a market; and another letter, 
written by another ?gent of tlie PiaintilT at Gottenburgh% 
apprizing him thaf the commodore commanding at that 
port, had prohibited the Cotiflantia from going to Swin~ 
nemundy except upon an undertaking that (lie would 
difeharge her cargo at leaft fix miles from the fliore *, 
and a third letter, in which the fame agent, writing 
from Gottenburghf fpoke of the Conjlantia as having been 
taken at Swinnemundt being forced into port by heavy 
gales. Manjitld C. J. thought it might be a matter of 
doubt, fuppofing that the vefTel were really driven by 
want of repairs into the fituatioh in which (he was taken, 
whether that would be a capture in port within the 
warranty, but he dire£led the jury, that if the Ihip was 
waiting on the outfide of the port, very near it, with 
a determination of difeharging her cargo there, that was 

fub- 
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Reynek 

V, 
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ful>n antially a being in port. Tlie jury, however, found a 
verdi(^ for the PJaintifT. 

* Vaughan Serjt. in Eajler term 1812, obtained a rule 
ntfi to fet afidc the verdicl and have a new trial, upon 
the ground that either the velTel was in port, at the 
time of the capture, for if ftie was evahvely out of 
port, it was equivalent to being in port, and as (he 
had undertaken to difeharge her cargo fix miles from 
Swififtemunclf the place w'here (lie undertook to difeharge 
her cargo, was her port of difeharge, and therefore, as 
to her, was a port} or elfe, the captain had *a£led im¬ 
properly and fraudulently in keeping the veflel at that 
anchorage, after he had afeertained, by going afliore on the 
7th, that he could not obtain a market at Swinnemund; 
and this unnecefiary delay was equivalent to a deviation, 
and difeharged the underwriter. 

Shepherd Serjt. in this term (hewed caufe againft the 
rule ; and infifted, that the letters hrul never been read 
as evidence of the fltip's dcllination, or her place of 
capture j he had permitted them to be read alio intuitu^ 
to explain fome circumllaiices about another policy 
that had been cancelled. If read in evidence, they were 
not admifliblc. 

Vaughan and Rough Serjts. endeavoured to fupport 
the rule, upon the grounds whereon it had been ob¬ 
tained : die letters, they fiiid, were admilTible evidence 
as reprefentations made by an agent of the PlaintilFs- 

The Court held that they were not in that or any 
other chara{!ter admKrible, as had been decided in the 
lad term in the cafes of JLanghorn v. Allnut ante^ 
and Rahl v. janfen^ ante^ 565. 

Mansfield C. J. Probably I felt on this trial, as 1 
have on many, that the captain^s Jong delay was not well 

accounted 
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Accounted for. It was the province of the jury to con- 
fider the queftion, whether the Ihip was in port or 
not; the jury to whom it was lefr> have decided it. We 
muft take it, therefore, that they found the veiTe! was 
not in the port of Sviinnemund: and we cannot fay but 
that we think their decifion right: for where is the ihip ? 
five or fix miles from the port of Swinnemund / in a place, 
•where no ihips ever unload, where no lighters would 
come off to help to unload, quite in the open fca. The 
only remaining queftion then is, whether we can fay 
the captain in ftaying here fo long, a£led contrary to his 
duty ; it is faid, he could have failed fooner, becaufe he 
admitted that the wind was fometimes North and fome- 
times South s but on the other hand, he fwore, it always^ 
from the ift to the i6th of November, was tempelluous } 
he had lofl; a mail, and it might not be fafe for him to 
fail at that time without a mail:; either then, he muft 
wait there till he could get one, or till the weather was 
calm enough to permit him to fail without one. The 
length of time did not efcape me, nor, I dare fay, the 
jury; they have found it was not fraud in the captain, 
and we cannot fay the verdid^ was wrong. 

Gibbs J. I am of the fame opinion. There are two 
queftions here; one on the exception: that has been 
decided, over and over again, in feveral cafes here. As 
to the other point, there might be fome ground of fuf- 
picion, but it was a queftion, of all odiers, peculiarly 
fit for the decifion of the jury, and they have decided 
it: and we ought not to difturb their verdid. 

Rule difchaiged. 


Z s 


1812. 

Revnbr 

•V. 
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Nav* »!• 


Hawkins v. WfL80K« 


If bail juftify 
without the ob> 
frrvation of the 
counfel inftruAed 
to oppofe them* 
the Court will not 
require them to 
come up again and 
jultify de novo. 


J/TjiUGHjfN Serjt. moved, on behalf of the 

that the bail in this cafe might, at dw cofts of 
the Plaintiff, come op at the fitting of the Court on the 
following day, to juftify again, and that in the mean 
^ime the juftification Ihould not be drawn op. Therd 
Were five caufes by diiierent Plaintiffs, agaiiift the De> 
fendant, but one of the bail, who, as it was now fug- 
gefted, was infolvent, having omitted to appear when 
called in the three firft caufes, juftified in the other two 
without being obferved by the counfel who was in-* 
ftrufled to oppofe the bail. 

The Court held that they could not do it. The bail 
might not like to come up again, nor could they alk a 
bail whether he had been guilty of perjury on tlie for- , 
To^ day. 

Rule refufed. 


% Kov. 24. 


King v. King. 


The Court will 
compel a Defend¬ 
ant in covenant on 
a deed which he 
holds, to produce 
it to the Plaintiff 
for the purpofes 
of the caufe; 

Itdifllers not 
that the Plaintiff 
fbeks for inipec- 
tion for the pur- 
pofe ofd'fcovcring 
ibme defeA in the 
deed. 


'J'HIS was an aftion of covenant for rent, upon an 
indenture of leafe, whereof only one part had been 
prepared, and it was executed by both parties, and was 
in the cuftody of the Defendant. Onjlow Serjt. h;.d, 
upon the authority of Blahej v. Porter^ ante, i. 386., ob¬ 
tained a role njfi that the Plaintiff might be permitted 
to infpe£l;, and, at his own expence, to take a copy of 
the leafe, for tl^ purpofes of this eaufe. It did not ap¬ 
pear that eithn in this cafe, or that cited, the leafe 
comaiiwd a covenant by the kiTec to produce the leafe. 

^ Chjton 
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Clayton Serjt. now oppofed the rule, upon an affidavit, 
that the PlaintifF had given out that there was fome 
defc£l in the Jeaile, hy means o£ which, if he could 
obtain infpe£);ion, he hoped to fet the leafe afide. The 
Court had never yet compelled a party to produce an 
inftrument upon which his own defo£^ of title might ap¬ 
pear ; at leaft the Plaintiff ought to pay the coils of this 
application. 

Onjlovt fupported hU rule.. 

Mansfield C. J. 1 know not how to refufe the ap¬ 
plication after the cafe of Blakey v. Porter ; but I am not 
forry for any inconvenience that parties fuifer from their 
evading the (lamp duties by paying the expence of one 
fet of ilamps inilead of two. They ought to pay for 
two leafes. It mull be underftood that when one part 
only is executed of a deed, the party who holds it is 
^truilee for the other. But a court of equity, 1 think, 
would not grant infpcdlion without impofing the terms 
of not taking advantage of any forfeiture. 

Gibbs J. If the deed, being executed by both parties^ 
is left in the cuilody of one, under an engagement that 
it ihall be produced for the benefit of both, the circum- 
(lance of what ufe the one wants to make of it, cannot 
vacate that engagement. If fuch infp'edion were not 
granted in other courts, as well as in this, it might de« 
ferve confideration whether the pra^ice of the two 
courts (hould not be made to coincide $ but I find that 
the Court of King’s Bench have granted a rule that the 
Plaintiff may take a copy of a deed in the po^effion of 
the Defendant. 

The Court made the rule abfolute, upo% payment of 
the cods of the copy, but refufed to the Defendant the 
coils of {hewing caufe againil the application, in which 
he ought in the firil biitance to have acquiefeed. 

Zz 2 


l8t2. 

Vi I..,—i.^ 

Kin'o 

• V. 

KikOil 
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Nov* 14. 

The Court ViU 
. not grant a itile to 
quajh an infenfible 
plea. The Plain¬ 
tiff may* at hi* 
own peiil, lign 
judgment. 


Nov. 24* 

It lies on the 
Plaintiff to difco- 
ver whether the 
Defendant be«en> 
titled to the privi¬ 
lege of peerage, 
and although he 
may have often 
waived the privi- 
l(ge» that will net 
make it regidar to 
fue him by com¬ 
mon procefs. 


Thomas v. Smithies. 


J^EST Serjt. moved to quafli a plea in abatement, be- 
caufe it was infenfible, fuggefting, that the Defend¬ 
ant’s intention in pleading it, was to elicit a demurrer, 
tlut he might gain time. 


The Court refufed the application, btfcaufe they would 
not try the goodnefs of a demurrer on motion. It had 
been held that when a plea was quite nonfenfe, the 
Plaintiff might fign judgment, but it was at his own 
peril. * 

Rule refufed. 


Fortnam V* Lord Rokcby. • 

I^HEPHERt) Serjt. had obtained a rule mft for fetting 
afide the proceedings in this cafe, as irregular; the 
Defendant, who was a peer of Ireland^ having been 
ferved with a common capias, 

Marjhall Serjt. {hewed caufe, on an affidavit that the 
Defendant had himfelf fued by the name of Morris 
Robinfm Efq., commonly called Lord Rokebyt and had 
feveral times been arrefled upon a fpecial capias. 

The Court held, that his calling himfelf I.ord Roheby, 
was fuificient notice to the Plaintiff, to examine, before 
he commenced proceedings, whether the Defendant had 
notn right t^pffume that title. 


Rule abfolute. 



IN THE FiFTY-THiaD YeaR 07 GEORGE in. 


1812. 


Lovegrove V, DVRfbND. 


Nov» 9S» 


^HEPHERD Serjt. having obtained a rule niji for 
judgment as in cafe of a nonfuit, objcd^ed, that 
Qnjlow Serjt.) who was for the PlaintiiF) could not be 
heard to (hew caufe^ becaufe tlie Plaintiff had obtained 
an order for changing his attorney, and had not ferved a 
copy thereof upon the Defendant. 

OnJlow^^Tho PlaintidF in perfon is here. 


A party called 
on to Ihew cau&» 
may oppofe the 
rule in perfon, or 
by a ne\r|jttomey, 
without notice to 
the other party 
of the order to 
change hu attor^ 
ney. 


Per Curiam. The Defendant himfelf calls on the 
Plaintiff to come in and (hew caufe; he cannot, there¬ 
fore, obje£f to his appearance in this mode. The rea- 
fon of the general rule is, that there (hall be fome per- 
*fon, whom the adverfe party inay look to; but the 
reafon does not apply here. 

Rule difeharged* 


'Harford and Others v. Harris. 


Nov. aj. 


'^HE Defendant, being arrefted, paid into the hands |f ^ Defendant 
of the (heriff, under the flat. 43 Grn. 3. ^.46. 2. who pays the debt 

the amount of the debt, and 10/. to cover the cofts of 

tne inenii in lieu 

the writ. .By that fediion, «if the Defendant (hall after- of bail, under 

wards duly put in and perfeft bail in fuch a£fcion, 4.* 3* 46., 

according to the courfe and pra£lice of the Court, the who.*beingex^^** 

money depoAted (hall, by order of the Court, upon cepted to, render, 

motion, be repaid to the Defendant. But if the De- 

V' ^ julhfying, the 

Plaimiff ii nor ea*. 

titled to receive out of court, under / a, the money fp depofited. 
Blit the Defendant ibay in fuch cafe receive back his depofit. 

Z z 3 fendant 
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fendant (hall not duly put in and pexfe6l bail in fuch 
a£lion, then the money (hall, by order of the Courts 
Upon like motion, be paid to the Plaintiff.** The De¬ 
fendant put in fpecial bail, who being excepted to, 
without j unifying, furrendered him in their own dif- 
charge; whereupon Vaughan Serjt., pn a former day» 
upon the ground ihat the Defendant had not perfe^^ed 
bail as required by the ftatute, obtained a rule nyi that 
the rooney^ which had been paid over by the iheriff to 
the prothouotary, might be paid out of court to the 
Plaintiff. ' 


Onjlono Serjt upon this day ihewed caul? contend¬ 
ing that the render of the principal was, according to 
the courfe of the cotirt, equivalent to the perfed^ing 


of ball. 


Vaughan, in fupport of his rule, urged that the# 
{latute did not leave to the Defendant who paid money 
to the Iheriff, the alternative of rendering his perfon, 
or perfe£^iiig bail, as in other cafes; but that the 
meaning of the legiflature was, that unlefs the Defend¬ 
ant put in bail who fhould be allowed by the Court as 
capable of paying the condemnation-money, the Plain¬ 
tiff might forthwith obtain the fum which had been 
dcpofited. 

But TJje Court held, that the furrender was equivalent 
to perfeding bail, and was a fubftantial compliance with 
the dire£iions of the ffatute, which was made in eafe 
of Defendants, not for the benefit of Plaintiffs. 

Rule difcharged with colls. 

Onjtow thereupon moved that the money depofited 
might be paid over to the Defendant: the Court granted 

him 
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kirn the rule, ahfolute in the iirft inftance in this cafe, 
the matter having been already fufficaently difcuiled in 
confidering the former rule. 


1013. 

V ■■■ m * wJ 
HAsnaiD 


V. 

Habus. 


Goodtitle, LeiTee of Bremridge, v. Walter. Nw, %s» 

9 


^HE Plaintiff declared in eje£fcment for lands « in the 
parifh of Putwortk and BradwortkyP Upon 
the trial before Chancre J. at the Exeter fummer aflizes 
] 812, thf evidence was, that part of the lands was in 
the parifh of Weji Putworih^ and part of them was in 
the parifh of Bradworthyi but that there was no parifh 
in the county named Putworth and BradwmrthyP 

Pelt Serjt. and Bayly, for the Defendant, objefted that 
the conllru£kion of the declaration was to deferibe all 
the lands as lying in one parifh named Wejl Putwgrib 
and Bradworthy, and that fince it was in proof that there 
was no fuch parifh, there was a fatal variance in the' 
defeription of the premifes. Lens Serjt. and Courtenay^ 
contra^ faid that it was unnccciTary in a declaration of 
ejectment to ftate whether the premifes were in a parifh, 
or not in a parifh, they might be in an extra parochial 
place, or in a vill, or hamlet; and it would fufEce to 
deferibe that place by its name, without deferibing it by the 
name of its civil or ecclefiaftical divifion j in a bnc thefe 


It is not necef* 
fary in ejectment 
to aver the pre¬ 
mifes to be in a 
parifli. 

If they are de- 
feribed as being ia 
the parilh of A* 
and E* the Court 
will conftrue it to 
mean part in the 
parifh of A, and 
part in B.t 6 . be¬ 
ing the name of a 
parifh. 

Although a De¬ 
fendant fucceeded 
upon the ^rft trial 
by a foigery, the 
Court cannot give 
the Plaintiff* fuc- 
ceeding on the 
fecond trial, the 
cofts of both. 


dividons might be omitted, and were rarely in pra£lice 
inferted, but the premifes were alleged to lie in the places 
deferibed by their names only *, and ftill lefs' minutenefs 
was neceifary in an eje£^ment. The true conftrudfioa 
therefore was, to read it as a defeription, of lands ia 
the parifh of Putworih^ and of lands in Brad<worthy, 
Chambre J. was of opinion that under this defeription the 
{’lainlifF might clearly recover the lands jn Put» 

^24 sf/f rZA, 
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1812.. 

Goodt;t14 


V* 

Walteb. 


•mrtkf and he thought he might alfo recover the landa 
in Bradwerthyi and the Plainti£F had a verdict iot tho 
whole prerntfes in the declaration. 

Pell in this term moved, upon the fame objcdion, for 
a rule n^i to fet alide the verdift, and have a new trial. 
He cited the cafe of a variance in the name of a pariih 
between St, Ethelburg^ and St. Ethelburga, Wilfon qui tarn 
V, Gilbert, 2 Bcf. tsf Pull. 281., and the familiar cafe of 
the variance betwen the parifh of Cbelfea and the parifli 
of St. Luke's Chelfea. 


In anfwer to the firll cafe, the Court dbfeivid, that it 
materially didinguilhes the name of the parilh whether 
it were denominated from a male or a female faint, and 
as to the .other, that it had been overruled in the cafe of 
Kiriland v. Pounfitt, ante, I. 576., fo that it was now 
fuflicient to defcribe premifcs as lying in any parifli, by 
the name by which the pariih is ordinarily known: but 
as to the principal cafe, it was as if any one ihould de> 
dare for premifcs in the pariih of Stepney and Wfflimn^ 
fter ; the word pariih was mere furplufage; and they 

Refufed the rule. 


Upon a fubfequent day in this term. Lens obtained 
a rule nift, that the prothonotary might allow to the 
Defendant the coils of the firll trial, upon the ground 
that a leafe alleged to have been made by the leflbr’s 
ancellor, upon the evidence whereof the Defendant 
defeated the heir’s ejc£lment, was a forgery: the new 
trial was obtained upon that ground, and the Defendant 
had not produced this inilrument upon the fecond trial, 
but pretended it was loft. 

Pell on this day ihewed caufe. This application,-if 
fucpefsfvd, would lead to mifehievous confequences: in 
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erety cafe where a Plaintiff fucceeds npbn a fecond 
trial) the evidence given At the firft would again be pre* 
Dented to the Court upon affidavits, for them to conlidcr 
whether there might hot be circumifcances to give the 
Plaintiff the ^ofts of the Dormer trial. 



■D, 

Waltfu. 


Lent endeavoured to fupport his rule. 

The Court faid, that if they could do it in any cafe, 
they would gladly do it in this: but there was no law 
which enabled them to mulA a perfon for his mifcon- 
du£^ by making him pay the colls of a fuit in which he 
had fucceeded; and they 

Difcharged the rule 


Weston and Others v. Barton. 


Nov, Xfm 


was an a£lion on a joint and feveral bondj given 
by Paul CatteraU and Jchn Watfon the younger, as 
principals, and John Watfon the cider and the Defend¬ 
ant, as fureties, to Wm, Wejlon the elder. Sir John Pin~ 
horn, James Newjomef and Wm, Wejlon the younger, 
the Plaintiffs, and Wm. Golding, lince deceafed, in the 
penal fum of 6000/. The condition of the bond, upon 
oyer, appeared to be, that whereas all the obligors had 
applied to the five obligees, and requefted them, in 
their capacity of banlters, from time to time, to accept 
and difcoiint bills of exchange, ■ and promiffory notes, 
and to advance and pay monies, for Catterall zaA. Watfon 
the younger, and for their ufe, and on their account, 
(fuch acceptances and difcounts not exceeding in the 
whole, at any period of time, the fum of 3000/.) which 
the five obligees had confented to do, upon being in¬ 
demnified 


A bond, condi¬ 
tioned to repay to 
five perfons all 
Aims advanced by 
them or any of 
them, in their ca¬ 
pacity of bankers, 
will not extend to 
Aims advanced 
after the deccafe 
of one of the Ave 
by the four fur- 
vivors, the four 
then adUng as 
bankers. 
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demnt6ed againft all Jofs, coiks, chargeSf 4ftina]geS| tod 
expedcesi by reafon thereof $ theveforei if the obligors, 
or any or either of them, fiiouid, at all tiotes tiiereafter, 
upon requeft made, pay to the five obligees, their exe* 
cutors, adminiftrators, or alfigns, all fucb fum and Turns 
of money, as at any time thereafter (hould be paid or 
advanced by the five obligees, or any of them, unto and 
for the ufe, or on the account of Catterali and Watfon 
the younger, pr which (hould or might become due or 
owing unto the five obligees by or from Catttrall and 
Watfon the younger, by reafon of the nonpayment of 
the amount of any bills of exchange, promifibry notes, 
or any other fecurities, which (hould thereafter be paid 
by Catterali and Watfdn the younger into the hands of, 
or be accepted by the five obligees, for or on the ac* 
count of Catterali and Watfon the younger, as their 
bankers, upon difcount, or otherwife, or for intereft, 
commilTion, poftage, notarial, and other charges what- 
foever; and alfo if the obligors, or either of them, 
ihould, at all times thereafter, cfiedlually keep indem¬ 
nified the five obligees, and each of them, their, and 
each of their heirs, &c. againft all lofs, colls, charges, 
damages, and expences whatfoever, which tliey, any, or 
either of them, (hould fufier, fufiain, expend, or be put 
to, for or by reafon of the non-payment pf any fuch 
bills, promifiTory notes, or other fecurities, or for or by 
reafon of any of their dealings or tranfaflions as bankers 
for Catternl! and Watfin the younger, or in any wife 
relating thereto, or otherwife, not exceeding 3000/., and 
cofts, poftage, commiflion, and intereft, then the bond 
(hould be void. The Pefendant pleaded, that after the 
making the bond, on the 23rd day of July 1807, Wm, 
Golding died, and that the obligors did, at all times 
after the making of the bond, upon requeft made, pay 
to the five obligees in the lifetime, and to the Plaintiffs 
fince the death, of W* Goldings all fuch fpqas of money 


as 
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u at any ^me after the mjihing of the bond were 
paid or advanced by the five obligee^* or any of them, 
in (he lifetime of Goldingt unto and for the ufe, and on 
the account of CatUraU and W'atfm the younger, or 
which did become due and owing unto the five obligees, 
by or from CatttraU and Wctfon the younger, by reafon of 
the non-payment of the amount of any bills of exchange, 
promifibry notes, or any other fecurities which were, 
after the making of the bond, paid by Catterall and 
Watfon the younger into the hands of, or accepted by 
the five obligees, for or account of Catterall and Watfon 
the younger, as their bankers, upon difcount or other- 
wife, or for interefi, commilfion, poftage, notarial, and 
other charges, whatfoever; and alfo that the obligors 
did, at all times after the making of the bond, effe£tu- 
ally keep indemnified the five obligees, and each of 
them, and the executors, &c. of Geldings againft all 
lofs, Gofts, charges, damages, and expences whatfoever, 
which the' five obligees, or either of them, tlieir, or 
either of their aifigns, or the executors or adminiftrators 
of Geldingi or any of them, did fulFer, fuilain, expend 
or were put to, for or by reafon of the non* payment of 
any fuch bills, promifibry notes, or other fecurities, or for 
or by reafon of any of their dealings or tranfa£tions as 
bankers for Catterall and Watfon the younger, or in any 
wife relating thereto, or otheiwife, not exceeding 3000/.^ 
and colts, poltage, commiflion, and interefi;, accotding 
to the tenor and efie£t of the condition. The TlaintifiFs 
in their replication alfigned their firft and third breaches 
upon tranfa^tions dated to hajve taken place in the life- 
tin^ of Qoldingf upon both of which the Defendant took 
ifibe: and they afiigned for the fecond breach, that after 
the making of the bond and tlie death of QoldUngt 3000/. 
became due from, and yet was in arrear and unpaid, by 
Catterall and Watfon the younger, to the Plaintifis, for 
and on account of divers fums of money, before that 

timo» 
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timei and after the raalung of the bond, lent and ad¬ 
vanced by the Plaintiffs, after the death of Goldings unto, 
and for the ufe, and on the account of Catterall and 
Witlfin the younger, and alfo by reafon of the non-pay¬ 
ment of tne amount of divers bills of exchange, promif- 
fory notes, and other fecurities, which, after the malcing 
of tlie bond, and death of QoUingy were paid by Cat^ 
terall and Watfon the younger into the hands of, and 
accepted by the Plaintiffs, and alfo for intercA, commif- 
fion, poffage, notarial, and other charges; and they 
aihgned for a further breach of the condition, that after 
the making of the bond, and death of Goldings the Plain¬ 
tiffs were put to great Ioffes, cods, charges, damages, 
and expences, by reafon and on account of the non¬ 
payment of divers fuch bills, promiffory notes, and fecu¬ 
rities as aforefaid, which were refpe£Hvely difcounted, 
accepted, and became due and payable, after the death of 
Goidingf and by reafon or means of their tranfa£lions as 
bankers for CatteraJl and Watfon the younger, and for 
cods, poftage, commiffion, and intereft, lince the death 
of Goldings in the whole amounting to other 3000/., 
which was ftill in arrear. The Defendant demurred 
to thefe breaches, and the Plaintiff joined in demurrer. 


This cafe was argued in the laft term. Lens Serjt. 
in fuppoft of the demurrer, contended, tha^by the tenor 
of this condition, tlte Defendant was liable only upon 
fuch traqfa£lions as had takem place during the life of 
Golding, This was the cafe of a furety, in which the 
ftri£b terms of the contrail were to be adhered to. The 
Court could not enter into inferences, and calculate for the 
obligee that if certain alterations in the terms of the con- 
traff, which appear to be but trifling, had been propofed 
to him before he had executed the bond, he would have 
acceded to them; the obligation he had entered into, 
was not to anfwer for fuch fums as might be advanced 

3 by 
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by a banking houfe in which any of the obligees fhould 
continue partners, but for fums which might be ad¬ 
vanced by any of the members of a banking houfe in 
which the obligor had the advantage of the joint dif- 
cretion of all the five obligees to dire£l and moderate 
their advances; he was not bound to rely on the dif- 
cretion with which the four furvivQVS, when dne of 
them was gone, might authorize advances to the prin¬ 
cipals. The words « or any of them,” muft be confined 
to mean one of them while all continued partners. This 
obligation would have been equally difcharged, whether 
any new partners had been introduced, or whether any 
of the obligees had quitted the houfe. Thefe principles 
were eftabliihed and recognized by the feveral cafes of 
Lord Arlington y. Merrichf 2 Wiliiam/s Sound* 4. Ed. 
411, L, and Horton v. Day, there cited, S. C. Sty. 18. 
All. 10.; Wright v. Rujfell, 3 Wils. 530. S. C. 
2. Bl. Rep. 934*; Barker v. Parker, i T. R. 237.; Myers 
V. Edge, 7 T.R. 254.; Dance Girdler, i New Rep. 34.; 
Strange v. Lee, 3 Eajl, 484.; Wardens of St. Savi-^ 
eur^s V. Bo/lock, 2 New Rep. 175. The only excep¬ 
tion to the otherwife uniform train of authorities, is the 
cafe of Barclay v. Lucas, 1 T. R. 2^1, n., and though 
Buller. J. there dilfented from the do£^rine of this Court 
in Wright v. Rujfell, no other of the Judges queflioned 
it: and the authority of Barclay v* Lucas has been 
much (haken by fubfequent decifions, for though 
Lord EHenborovgh C. J., in Strange v. Lee, endeavoured 
to difiinguifli it, the difference was only in words, as 
Mansfield C. J. obferved in Dance v. Girdler, fo that 

this anomalous cafe mull be confidered as overruled. 

♦ 

Shepherd Serjt. contrh. The Defendant is liable, 
within the true conilruiS^ion of this condition, for all 
money advanced by the banking-houfe of the Plaintiffs, 
whether before or after the death of Golding. The 

preamble 


i 812* 

WntdN 

V. 

Barton. 




CASES' h» SftCtf AElMAS f ERlSr 



l^oniir 


Barton. 


preamble muft be taken in ^id of the condltkyhy it recites 
an application to the obTigees to fupply money *< in 
their capacity of bankers':** the duradon cf thtrt'capacity 
is not limited to the time of the death of dw obligee 
fifll dying: the furvivors ftitt continue the trade, and 
the firft branch of the condition is, to' repay fuch fume 
as ihall be advanced by the obligees or any of them, 
as fuch bankers $** and the fecond branch is, to indemnify 
the obligees againlt all loiles to be fuflaided by them 
or either of them.** And there is nothing to reflraiii 
the generality of thefe wordti to lodes' happening in con* 
fcquence of tranfa£liohs which might take place before 
the death of Golding, The cafes of Lord Arlington v. 
Merrickci aild Day v. Horton^ are not applicable ; for in 
each of them, upon the recital of the condition, it ap* 
peared that the oifices were liniited, that of Jenkin^^ in 
duration, to fix months, and that of the bailiff', in local 
extent, to a certain hundred. In St, Saviours v. Bo^ock, 
though the bond did not recite the duration of the ap* 
pointment wherein the good behaviour of the colleger , 
was warranted, it appeared on the plea, that it was an¬ 
nual : and therefore after the year was expired; thp 
colled.lor, whether re-appointed or not, was not adling 
under his old appointment; as to Dartce v. Girdhr, the 
fdciety was gone before the money was received. In 
Wright V. Rujely it was mainly relied on, that a new 
partner had been taken into the houfe of the obligee, 
a feature which does not exKt in this cafe; and in the 
cafe of Barclay v. Lucas, Lord Man^ld C. J, and 
Willes J. as well as BulUr J. queftioned that decifion; 
in which, however, De Grey C. J. llrongly dwelt on the 
circumftance, not found here, that the taking a new 
partner was the of the obligee, whereas the death of 
Golding is the adl of God. In Myers v. Edge, Ainsnvorib', 
one of the partners, voluntarily quitted the partnerlhip ; 
in Strange v. Lee, one partner died, a fecond, Mac George, 

^ - quitted 
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quitted the partnerfhip, and a ^vsd partner was admitted. 
In confequence of fo many chiuiges fome difTiculties 
n^ghf arife. If the retiring partners^ jiift/wsrth, in the 
lirft of thefe cafes* and Mac George in the latter* had 
formed a new partnerfliip wkh ftrangers* and' feparately, 
embarked in the fame bulinefs with their old firm* it 
might be difficult to fay that the furety fhould be Itablei- 
in the one cafe for goods fumiihed* and> in the other for 
money advanced* by the new firms*.as well as by the old 
firms } but thefe difficulties do not here occur: the de* 
ceafe of one parner only* though it makes an alteration 
ill the perfons who conflitute the firm* .makes no alters 
ation at all in that* which was manifeflly the intention 
of the parties* namely, that the houfe fhould Hill be the 
bankers of CatUrall and Watfon^ and that the bond 
fhould fecure any of the obligees who fhould a£f in that 
capacity. It is not necefTary to contend that if any of 
the Plaintiffs had* in his diftiiuEl: individual capacity, ad¬ 
vanced money, vwhich was not the money of the houfe^ 
this bond would have fecured it: they muft advance it 
as bankers* but for all purpofes of this bond the furvi* 
vors are flill the fame houfe. Although this is the cafe 
of a furety, yet the principal is bound in the fame bond* 
which muft tlierei'ore receive the fame conftru£lion 
in an ad^ion againft the one* as in an action againft 
the other; and it would be a greater hardfhip 
that the lender, fhould fail to recover his debt from 
the principal* than that the furety fhould be holdCli 
liable fOr it. 




BAHTOIt. 


Lens in reply. It is unnecefiary now to enquire whe-' 
ther the bond can receive a different conftru£tion in the 
two cafes. The Court is here to confider the Cafe of the 
furety. Lord Arlington v. Merricke has always been 
efteemed a leading cafe on this fubje£^, for the princi¬ 
ples which it eftablifties* not merely as ruling that a 

guaran^pS 
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guanntee for fix months cannot be msule anfwenble for 
twelve months. In Myeri v. Lord Ktiiym C. J* 
relied as well on the ground that the obligor might have 
placed great confidence in die difcretion of Ainfwortbt 
who had retired from the tradci as alfo on the ground 
that the Court could not make for the parties a difiFer^* 
ent contrail from that which they had themfelves made* 
It is fought to fubiftitute here a very difierent cantn£k, 
namely, that the guaranty ihall laft as long as any one of 
die obligees fiiall continue to zH as banker td^ the prin¬ 
cipals, whether ftrangers are to be joined to him as 
partners or not* And if all but one ihould die, how 
could he thpn make advances, otherwife than in his in¬ 
dividual capacity, for which, it is admitted, the defend¬ 
ant would not be anfwerable, fince the equitable fliare of 
his deceafcd partners would no longer be diftinguifii- 
able from his particular money ? Dance v. Girdler is a 
much llronge^ cafe than this: for there the obligor 
contemplated lus becoming furety to a fociety not then 
incorporated, but intended fo to be; for fo we muft 
infer from the condition for payment to the obligees and 
“ their fucceflbrs.” The words any of them,” mean any 
of the five joint obligees, fo long as the five ihall continue 
to be the hankers of the principals; it is not any of the 
furvivors of them; there is not in the whole condition a 
word that contemplates furvivorfhip. Though it is not 
neceifary that die hands of all iliall concur in advancing 
the money, it is intended that the obligor (hall have the 
benefit of the deliberation and difcretion of all, and that 
when any one ccafes to be partner, this obligation fiiall 
terminate. 

C»r. adv* vult* 


The judgment of the Court was on this day deli¬ 
vered by 


Mansfield 
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Mansfield C. J. The queftion here is, whedier the 
original partnerihip being at an end, in confequence of 
the death of Goldingt the bond is ftill in force as fecu- 
rity to the furviving four; or whether that political 
perfcmage, as it may be called, confifting of five, being 
dead, the bond is not at an end. The cafe has fiood 
over in confequence of doubts which the Court enter¬ 
tained on particular exprellions in the bond. Many 
cafes were cited at the bar; and the refult of them is, 
that generally when a change takes place in the number 
of perfons to whom fuch a bond is given, the bond no 
longer exifts. Thefe decifions certainly fall hard on the 
obligees; for I believe the general underftaAding is, diat 
thefe fecurities are given to the banking houfe, and not to the 
particular individuals who compofe it; and we fliould rea¬ 
dily fo conftrue the bond if the words would permit. The 
words of the condition on which the queftion depends, 
(and which his Lordftiip now read over), again and again 
refer to the obligees* capacity of bankers; they were 
bankers, only as they were partners in their banking 
houfe, as it is called, and this fecurity is conditioned to 
pay any money advanced by them five or any or 
either of them.** Taking thofe laft words by them- 
felves, it might at firft be conceived that if any one of 
the five advanced money, this bond fliould fecure it, but 
the words are afterwards explained, when it is feen that 
the money is to be paid to the five. Now it could 
never be intended that money advanced by one of them 
fingly, fliould be repaid to the five; and this (hews that 
flie words advanced by them or any or either of 
them,** muft be confined in their meaning to money ad¬ 
vanced by any or either of them in their capacity of 
bankers, on behalf of all the five. This, then, being the 
conftruftion of the inftrument, from almoft all the cafes, 
in truth we may fay, from all, (for though there is 
one bdverfe cafe of Barclay v. JLucast the propriety of 

VoL.IV, 3 A that 


18 I 2 . 

Weston 

V. 

BabtoN. 



^82 


CASES IN MICHAELMAS TERM 


18x2. 

WXSTON 

V* 

Baiitqn. 


that decifion has been very much queltioned,) it refults 
that where one of the obligees dies, the fecurity is at 
an end. It is not neceflary now to enter into the reafons 
of thofe decifions, but there may be very good reafons 
for fuch a conftrudlion: it is very probable that fureties 
may be induced to enter into fuch a fecurity, by a con¬ 
fidence which they repofe in the integrity, diligence, 
caution, and accuracy of one or two of the partners. 
In the nature of things there cannot be a partnerfliip 
confiding of feveral perfons, in which there are not fome 
peribns pofiefling thefe qualities in a greater degree than 
the reft; and it may be, that the partner dying, or 
going out, qxay be the very perfon on whom the fure¬ 
ties relied; it would therefore be very unreafonable to 
hold the furety to his contraff, after fuch change. And 
though the fum here is limited, ths^t circumftance does 
not alter the cafe; for although the amount of the in¬ 
demnity is not indefinite, yet 3000/. is adarge fum; and 
even if it were only 1000/., the fame ground in a degree 
holds, for there may be a great deal of difference in the 
meafure of caution or diferetion with which different 
perfons would advance even a thoufand pounds]; fome 
would permit one who was almoft a beggar, to extend 
his credit to that fum; others would exercife a due 
degree of caution for the fafety of the furety: and there¬ 
fore we are of opinion, that as to fuch fums only, which 
were advanced before the deceafe of Goldingy can an 
indemnity be recovered by the Plaintiffs; and as to the 
fums claimed for debts incurred fince his deceafe, the 
judgment muft be for the Defendant. 

Judgment for the Defendant. 
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George v. Stanley. 


Nov, zy. 


^JpHE Defendant, a ftudent at one of the univerlities, 
had fallen into the hands of a perfon, to whom he 
loft 300/. at hazard, and gave him bills for the amount. 
The bills were negotiated, and came into the hands of 
the PlaintifF; when they became due, the Defendant, 
being unable to difcharge them, gave other bills in lieu 
thereof, and upon the laft bills becoming due, he con- 
fefled a judgment, whereon execution being levied, 
Vaughan Serjt. had obtained a rule nifi *to have the 
money reftored, and the judgment and warrant of attorney 
fet afide, and cancelled. 

Lens Serjt. now (hewed caufe. The Plaintiff was 
ignorant that the iirft bills were given for a gaming debt. 
The Court, therefore, will not fet afide this judgment, 
and let in the Defendant to try the merits againft a Bon 4 
fide holder of the bills, unlels on the terms of the De¬ 
fendant’s undertaking not to fet up the ftatute of gaming 
as a defence, except that he can implicate the Plaintiff 
in a privity to the gaming tranfaffcion. 


A young matt 
gave for the 
amount of a gam* 
ing debt; and 
when they were 
due he renewed 
them with the 
then holder, and^ 
for the laft bills, 
when due, he con- 
felled a judgment. 
The Court would 
not fet afide the 
judgment, unlefii 
he could affi^ the 
holder of the bills 
vnth notice, but 
permitted him to 
try that fadt in an 
illue. 


The Court held that the Defendant (hould have availed 
himfelf of this ground of defence, when he was applied 
to for payment of the firft bills; but inftead of then 
objed^ing, ho gave others in lieu, and did not rely on 
the illegality of the original confideration, even when 
payment was alked of the laft bills: but they permitted 
him to try in an iffue, whether the Plaintiff were im¬ 
plicated. 

Rule difeharged. 
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Skaith V. Burridgi. 


One of feveral ^HIS wae an a^lion of trover for a qaantity of fait 
partners in a con- ^ provifions. The caufe was tried at GvUihatt^ at 

J^^tSanot ^ fittings Michaelmas term i8ii, heiott Mafif- 
pledge goods con- field C. J.y when it appeared that Kieran^ Stocky and Co^ 
of DmJaU, in Inhiul, Gneme and Mttalfe; of Loaim, 
for the purpofe of and fome other perfons^ the feveral houfes not being in 
pcrformbg the other refpe^^s partners^ had jointly engaged in a con- 

Theindorfing fiipply* at fpecified times, provifions for the 

of the bill of navy: in what proportions or manner the feveral parties 
lading by fuch agreed between themfelves to furnilh the goods, 

confignee does not was not proved. In the courfe of the performance of 
conllitute a lien in contraft, and after feveral confignments had been 
tofe^WsSlvances delivered to government, Kieran and Co., in May i8io, 
fo the conlignor. ihipped a cargo of pork from Ireland to Portfmouth^ and 
fent to Grceme and Metcalfe a bill of lading, deliverable 
to the order of the (hipper, and indorfed by Kieran in 
blank. There had been other tranfadfions, independent 
of this contradl, between Grceme and Metcalfe^ and 
KXerany Stock, and Co., upon the balance of which ac¬ 
count Kieran, Stock, and Co. ftood indebted to Grceme 
and Metcalfe in more than 3000/.; the latter^ without 
having any property of the former in their hands, were 
under acceptances for them to the amount of more dian 
X 0,000/. Metcalfe, (who, having become bankrupt, and 
obtained his certificate, was examined as a witnefs,) 
ftated thefe acceptances to have been given «in antici¬ 
pation of this and other bills of lading” of the ihip- 
ments which Kieran was to make, and which were to 
be depofited in government ftores: and the witnefs 
* thought that his houfe being fo much in advance for 

Kieran, was juftified in raifing money on that bill of 
lading. The PlaintifiFs were the bankers of Grceme and 

Metcaife^ 
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Metcalfe^ but not of Kieran and Co., and we^ in ad* 
vance to the fonner to the amount of 1800/. and more> 
as a feeurity for which advances^ Greetne and Mttcalfi 
had depofited with them two bills of exchange} and 
having occafion to raife more money for their ge¬ 
neral purpofes, as the witnefs faid» on the 4th 
of June they applied to Watfmt one of the Plain* 
tiffsj for a further advance upon a depofit of this 
bill of lading} which they b^d then received. Wut- 
fon inquired «'what profpeft there was of difpofing 
of the cargo, which was then Hill at fea, when it ar* 
rived}” Metcalfe faid that the cargo was certainly in¬ 
tended by them to be delivered into the government 
ftores, and that a vifiuallhig bill would be got, which 
would reimburfe the Plaintiffs} he alfo told Watfon it 
would be a convenience to them, if the Plaintiffs would 
give up the two bills of exchange, and let the 1800/. 
remain on the fecurity of the bill of lading, which Wat^ 
fon agreed to do, and to make further advances to the 
amount of 4000/.} at the fame time requeiling Metcalfe to 
write a letter, therein Hating that he depoHted the bill 
of lading for that purpofe. In purfuance of this requeff, 
on the 7th of June^ he addreffed to the Plaintiffs a letter, 
dated 4th June 1810, purporting to hand them a bill of 
lading for the provilions therein enumerated, fhipped by 
Kieran^ of Dundalk^ on the Eltnay for Portfmmth^ to be 
delivered there to his majeffy’s ftores} and alfo a policy 
of infurance for 6000/., effefled on the faid provilions, 
both of which documents we hand you as fecurity 
for any advances you may make on our account.” 
(Signed) Graeme and Metcalfe** The Plaintiffs, upon 
receipt of this letter, and the bill of lading indorfed to 
themfelves, gave Graeme and Metcalfe credit for 4000/., 
and delivered up to them the two bills of exchange; on 
the I ith of June Graeme and Metcalfe flopped payment. 
Upon the arrival of the cargo at Pwifmoutbi the captain 

3 A 3 refttfed 
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refufed to deliver the goods to the Plaintiffs, and de-* 
pofited them in a warehoufe of the Defendant's, to be 
delivered only to his own order. MamjUld C. J. 
thought that this tranfa£tion was a pledging of the 
joint property of the partnerlhip, made by one member 
of it, for their own particular account, with the know¬ 
ledge of the pawnee that it was partnerlhip property 
and that die proceeds were not to be applied for the 
purpofes of the partnerl^p; and dire£led a nonfuit, 
which Shepherd Serjt., in the following term, obtained a 
rule nift to fet afide. 

Lens and Beji Serjts. in this term Ihewed caufe. It 
appears upon the very terms of the letter which defines 
the fecurity, that thefe were the goods of a partnerlhip, 
or, which is Hill llrongcr, of Kierany Stocky and Co. 
only, configned to Groeme and Metcalfe, for a fpecific 
purpofe of the partnerlhip, namely, to be delivered into 
the government llores, in performance of the joint con- 
tra£l, and that they have been diverted from that pur¬ 
pofe of the partnerlhip for the benefit of one party to it, 
Groeme and Metcalfe only ; for the “ general purpofes,” 
of which Metcalfe fpoke, and the words our account” 
in the letter, did not mean the general purpofes nor the 
account of the joint contradors, but the general pur¬ 
pofes and the account of Graeme and Metcalfe j and it 
was within the knowledge of the Plaintiffs, to whom 
the letter was addrelTed, that this was fuch a mif- 
application. This is yet more dillinAly Ihewn by the 
circumllance, that the Plaintiffs, upon receiving the bill 
of lading, give up the bills of exchange which they be¬ 
fore held, having held them not for the fecurity of debts 
due from Kieran, Stock, and Co. jointly with the paw- 
nors, but for the debt of the pawnors only. It might have 
altered the cafe, if it had been Ihewn that the credit 
thus obtained had been applied for the benefit of the 
joint contractors; but of that there was no evidence. 

The 
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The Plaintiffs knowing the circumftances of their own 
account with Greeme and Metcalfe, could not, therefore, 
but know, that this was a mifapplication of the partner- 
Ihip property. And the rule of law is now too well 
eitablilhcd to be lhaken, that a perfon cannot entitle him- 
felf to partnerfliip property mifapplied with his privity, 
by fome of the partners, without confent of the others. 
Or it may be taken that each of the parties contributes 
certain articles towards fupplying the contra A with the 
government, and that until tBe goods are delivered into 
the king’s ffores, they remain the feparate chattels of 
the party fupplying them: but in that cafe, although 
Kteran and Co. were indebted to Groeme and Metcalfe, it 
does not therefore follow, that the latter were autho¬ 
rized to repay themfelves that^debt by pledging the 
goods of the former. 


1812. 

Skaith 


V. 

Bumudqe. 


Shepherd and Vaughan Serjts., for the Pluntiffs, con¬ 
tended, firft, that this was no mifapplication of partner- 
Ihip property as between Kieran and Co. and Groeme 
and Metcalfe. Suppofing that thefc goods were part- 
nerlhip property, tlie latter would have h«d a right to 
apply the proceeds thereof in difeharge of the debt due 
to themfelves from the former: they had, therefore, a 
right to accelerate thefe proceeds by transferring the bill 
of lading to the Plaintiffs. They did not thereby divert 
thefe goods from the purpdfes of the contra£f : the fecu- 
rity to the Plaintiffs was conliftent with thofe purpofes ; 
nay, the intereft of the Plaintiffs required that the con¬ 
trail (hould be performed; the government (lores were 
their bed and readied market for the goods; the bill of 
lading, (igned by a joint contrailor, would have been the 
warrant for the goods to be received, and the terms of 
the letter by which the goods were pledged, required that 
the pawnees fhould fo deliver them; and upon their 
being delivered, the government would have given to the 

3 A 4 Plaintiffs 
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Fbintiffs the vidualling bills for the price, which would 
have pafled in their banidng account to the credit of 
Grctmt and Metcalfe, and which, in Greeme and Met^ 
colffz account with Kteratt, would have gone to the 
credit of Kieran, But it has been admitted, and truly, 
that thefe were not, at the time of the pledging, partner- 
fliip goods. Kieran being about to contribute his quota of 
goods to the joint contrail, before he has thrown them 
into the common ftock, applies, as muft be inferred 
from the evidence, to (fraeme and Metcalfe, to make 
advances on the fecurity of his ihipments, and fubje£% to 
their lien for their advances, the goods are to become 
partnerlhip property. But they do not acquire that 
chara£ler till they are lodged in the government (lores. 
That this was the courfe of dealing, was manifeft from 
the circumftance of the bill of lading being indorfed by 
Kieran and fcnt to Graeme and Metcalfe only: that a£k 
mull have had fome motive: one partner would not in- 
dorfe over to another the bill of lading of a cargo, which 
was fent for the general purpofes of the partnerlhip; 
and as no other purpofe appears, it muft be prefumed to 
be done in order to enable the conlignees to raife money 
upon the cargo to cover their acceptances. At aH 
events, Kieran, who'gives to Graeme and Metcalfe this 
oftenfible legal foie title to the goods, cannot be heard 
to difpute a transfer for a valuable confideration, made 
by means of the apparent title which he has himfelf 
fumiihed. There is no evidence that the money raifed 
upon this pledge was not applied to the account of the 
joint contrail. Secondly, it is not to be gathered from 
the evidence, that the Plaintiffs had any knowledge 
that there was any joint contra£l;, or that this was the 
property f that partnerlhip; but they conlidered it as 
the property of Graeme and Metcalfe only. 

adv» vult. 


Mansfield 
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Mansfield C. J. now delivered the opinion of the 
Court. After recapitulating the fa£ts of the cafe, he 
obferved> the Plaintiffs bring this a&ion againit the 
perfons who obtained pofleflion of the pork for the pur- 
pofe of delivering it into the government (lore; and the 
queftion in the caufe, is, whether Gneme and Metcalfe 
could pledge this bill of lading} and if they could not, 
whether the plaintiffs were not in the fame circumftances 
as Graeme and Metcalfem The bill of lading was in the 
common form, to deliver to the order of the Ihipper, on 
payment of freight. A letter from Grume and Metcalfe 
to the Plaintiffs was produced, the tenor of which Ihews, 
that the pork was Ihipped to be delivered into the go¬ 
vernment ftores; from the whole tenor of this letter, it 
follows, that the advances to be made on « our account” 
muff be on the account of Graeme and Metcalfe only, 
not in any refpe^k on the account of Kierant and tl^ 
writers mention this ihipment as made by Kieran of 
Dundalki as Handing by himfelf, and quite independent 
of Graeme and Metcalfe, It was very important that 
this pork fhould be delivered according to its original 
deftination, for if it were not, government would, of 
courfe, have an affion againft the perfons who were to 
deliver it; it was clear, that it was intended by the 
(hipper to be delivered into the government ftores, and 
as he coniigned it to Graeme and Metcalfe on thofe 
terms, it therefore muft be taken to be accepted by 
them for that purpofe; and if fo, it could not be legally 
diverted to any other purpofe. Then what is the fitua- 
tion of the Plaintiffs ? they, knowing by the letter this 
fad, muft ftand in the fame fftuation in which Graeme 
and Metcalfe ftood. Metcalfe fpoke of being greatly in 
advance to Kieran and Co., and he faid that he conff- 
dered that his houfe was entitled to pledge the goods to 
cover thofe advances; now if Graeme and Metcalfe had 
delivered this into the government ftores, they would 

imme- 
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againft a rule in 
the firft inftance* 
the counfd who 
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has a reply in fup- 
port of his rule. 
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immediately have received debentures, and might have 
been entitled to apply them in liquidation of thdfe 
advances; but inftead of doing that, they divert the 
goods to the Plaintiffs j which they were not authorized 
to do. The ffrongeff; cafe that can be put, is the cafe 
of a fa£kor: for he has a general lien, yet he cannot 
pledge his conlignments. Much flrefs was laid for the 
PlaintiflF on the circumftance of the confignment being 
made to Graeme zxA Metcalfe^ and it was argued that it 
therefore was not meant as a confignment to government, 
but the terms of the bill of lading are ** paying freight 
now government would never have ** paid the freight 
Kieran Could therefore never confign dire£tly to them: 
he muft, for the purpofe of. having the freight paid, con¬ 
fign to fome intermediate perfon, who would pay it: 
therefore no inference can be drawn from the bill 
of lading being indorfed to Graeme and Metcalf* Upon 
thefe grounds we are of opinion that the 

Rule muft be difcharged. 


Anonymous. 


^ESTi Serjt. moved, that the prothonotary might re¬ 
view his taxation. 


Vaughan Serjt. (hewed caufe in the firft inftance. 
Beji would have fupported his application. Vaughan 
objected to his being again heard. 


Per Curiam. If caufe is (hewn in the firft inftance, 
the whole of that takes place on one day, which other- 
wife takes place on twp. The one party moves for his 
rule in the ordinary way, the other party is heard to 
anfwer him on a fubfequent day, and the firft is again 

heard 
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heard in fupport of his rule. So is it here, the one 
moves for his rule, the other is heard in anfvver, and 
die iirfl: is to reply upon him. 


1812. 

Anonymous. 


Hesse v. Wood. 

7 N the year 1796, the Defendant then having privilege 
of parliament, was indebted to the Plaintiff in the 
fum of 600L on bond: the Plaintiff at that time affured 
him, he would fue him the moment that privilege 
ceafed. The Defendant (hortly afterwards went abroad, 
and the Plaintiff now fwore he believed that he went 
abroad in order to avoid this a£lion, which was commenced 
by bailable procefs in 1807, and the Plaintiff then pro> 
ceeded to outlawry againft the Defendant. Shepherd Serjt. 
had in this term obtained a rule tiyi that the outlawry 
might be reverfed upon the Defendant’s putting in fpecial 
bail, or appearing in court to furrender his body to the 
cuftody of the Warden of the Fleet; he moved this upon 
an alEdavit of the Defendant, that he was out of the 
realm before the outlawry, that he had been relident at 
Vienna i and that the moment he was firff apprized that 
his perfonal appearance in England was ncceffary to the 
reverfal of the outlawry, he had returned with all the 
expedition which the ilate of the continent would 
permit. 

The Court agreed in this cafe, that where the De¬ 
fendant was not of right entitled to the reverfal of his 
outlawry, the Court would not grant it on motion, 
without engrafting fuch terms as appeared reafonable, 
the payment of the debt and coils; but where the De¬ 
fendant was of right entitled to his reverfal on error 
brought, the Court would relieve on motion, without 

impofing 


Nov» )7tih. 

Error in fa^, 
afligned to reverie 
an outlawry, that 
the Defendant 
was beyond feas, 
is not anfwered 
by (hewing that 
he went beyond 
feas to avoid the 
PlaintifTs procefs 

The Court 
will reverfe an 
outlawry, for a 
cominon law 
error, on motion, 
U])on the fame 
terms to which 
the Defendant 
would have been 
entitled, if he had 
fued out his writ 
of error. 

The bail to be 
put in by the De¬ 
fendant upon re- 
verAng an out¬ 
lawry, are bail in 
the original fuit. 

And their re¬ 
cognizance is in 
the alternative, to 
pay the condem¬ 
nation money, or 
render the De¬ 
fendant. 
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impofing anjr other tekms, than, (if the pcocefs in the 
adiion \rere bailable,) the Defendant’s putting in bail, or 
rendering himfelf in the difcharge. 

Vaughan Scrjt. Ihewed caufe agunft the reverfal upon 
motion in this cafe, upon the ground that the Defendant 
had gone abroad purpofely to avoid this a£kion, and that 
although in the ordinary cafe, it was matter of .error in 
fa£t, fufficient to reverfe an outlawry, that the De¬ 
fendant was beyond feas pending that proceeding, yet 
that caufe of reverfal was fulBciently anfwered by 
(hewing that the Defendant had purpofely abfented 
himfelf from the realm. If the Defendant were put 
to his writ of error, the Plaintiff would have an oppor¬ 
tunity to introduce this matter on the pleadings, and he 
had witnefles who could prove it, the Court would not 
therefore deprive him of this advantage, even if the matter 
of law were queftionable; but he contended that this 
conclufion refulted from the authorities. Co. Lift, 259. h, 
« Albeit imprifonment be a good caufe to reverfe an 
outlawry, yet it mud be by procefs of law in invitum^ 
and not by confent or covin, for fuch imprifonment (hall 
not avoid the outlawry, becaufe, upon the matter, it is 
his own a£l.” And the reafon holds equally with re¬ 
gard to going beyond fea. Matthews v. Erbo^ i Lord 
Ray» 349. The Court refufed to reverfe on motion an 
outlawry againft an alien merchant living beyond fea, 
becaufe by this means any perfon might contraffc debts, 
and then go beyond fea, and fo he would be out of the 
reach of the law; but the Defendant might bring, 
error, ^dey v. Stockwelli Barnes^ 324., there the only 
difficulty which the Court felt in the cafe of a De¬ 
fendant who had gone abroad for lawful purpofes, but 
had (laid abroad to avoid a£lions, was, to determine 
from what moment his (laying abroad to defeat juftice 
(hould be taken to commence. In the cafe of Beau^ 

J2 champ 
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ihamp v. Tomlins (5* amther^ ante^ 3. 141., there was 
laches iii the Plaintiff, aiid no contumacy in *the De¬ 
fendant. Havelock v. Geddesi 12 Eajl^ 622., the-Court 
put the Defendant to his writ of error; and the condu£l 
of the Defendant has in this cafe been fo vexatious, that 
he is entitled to ho favor: the Court ought therefore 
not to grant the rule, unlefs upon the terms that the 
bail to be put in, (hall enter into a recognizance, not in 
the alternative form, to pay the debt or render the prin¬ 
cipal, as in the laft cited cafe, but abfolute, for pay- 
hient of the condemnation money. 




18x2. 

IlasBB 


V. 

Wood. 
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Shepherd and Onjlow Serjts. in fupport of the rule. 
This outlawry is fought to be reverfed for an error at 
common law, not under the ftatute of 4 ^ 5 ^ 

c, 1 8.yi 3. or that of 31 Eliz* r. 3. It appears by the judg- 
snmt of Denifin J. in the cafe of Serocold v. Hampfey^ 
12 Eaji^ 62 ( 5 . /!., that it has always been the practice of 
this Court before the ftatute of William 3., that on re- 
verfal of the outlawry, and before the fuperfedeas^ fpecial 
bail in the ordinary way are required, to anfwer the 
condemnation money, or render the body. Beauchamp 
V. Tomkins was a cafe of bailable procefs, yet the De¬ 
fendant jivas relieved upon entering a common appear¬ 
ance, becaufe, after he had gone through the form of 
putting in his bail, they would have been entitled to 
relief on the fame terms. The Court will in this cafe, 
as well as in that, grant the fanie thing at once on 
motion, which can be obtained through the circuity of a 
writ of error. 


The Court faid that they had never heard that either 
the going abroad, or the ftaying abroad, with a view to 
avoid procefs, was a reafon why the Defendant Ihould 
not reverfe an outlawry when he returned. No cafe 
had been cited in fupport of that propofition, which 


came 
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came up to it; and the outlawry muft therefore be 
reverfed pn payment of cofts: what the colls werey the 
prothonotary would decide. 

Rule abfolute. 

On this day the bail for the Defendant came to 
juilify; when Vaughan faid there was a dilHculty in 
knowing to what procefs they became bail. No new 
original had been fued out lince the reverfal of the out¬ 
lawry, and the old a£lion, he conceived, was at an end. 
The ufual courfe in the like cafes had been, for the 
Defendant, upon reverfal, to undertake to appear to 
a new original, in a new fuit, for this he cited Sercole v. 
Han/on, I JViU. 3* 

Gibbs J. In fome cafes where bail had not been re¬ 
quired upon the original procefs, but the debt has been 
afterwards fworn to exceed 10/., the Court have not 
reverfed the outlawry on motion, unlefs on the terms 
of the Defendant putting in fpecial bail; but in the 
cafe cited the bail are put in, not to a new original, but 
in the old a£lion. The procefs of outlawry s now ufed 
as a proceeding in the fuit to bring in the party: 
. the reverfing it is merely the reverfal of an interlocutory 
judgment. 

The bail then entered into the ufual recognizance in 
the action. 


1812. 



Wood. 
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A VESSEL upon which an infurance had been eiFe£ted, A plaintiff who 

ran into Cuba in ftrefs of weather, where the captain 

fold her as incapable of repair, and difcharged the crew, hither, in order to 

They and the captain all remained abroad. A total hU tef- 

a * tiinony wnctucr 

lofs being claimed from the Defendants, and difputed, ^here is ground 

the Plaintiffs Cent a perfon to Cuba, to induce the captain to bring an adtion, 

of the veflel, who was refident there, to come over to J"? 

' ^ ’ lues and exanunes 

England, in order to give teffimony upon the trial of the foreigner at 
this caufe; and paid him a fum of money, and his ex- *io**^*t^^^ 
pences of the paffage hither, of his fubfiftence during ^ detaining him 
his ft ay here, and of his return. As foon as he arrived here from the timo 
in England, which was in EqflerXstm i8i2, thePlaintiflF 
commenced the prefent adlion, and it was profecuted and a reafonable 
with diligence, and tried at the fittings after Trinity term fuf- 

1812. Upon the taxation of cofts, the prothonotary, ing the fame time, 
finding that this witnefs was in England at the com- hut not the cofts 
mencement of the adlion, thought himfelf bound to ^thw^^oFhis 
confider him in the ufual cafe of any other witnefs refi- return, 
dent in England, and refufed to allow the cofts of the 
captain’s paffage from Cuba, his fubfiftence here, his 
paffage back, or the compenfation made'for his lofs 
of time. 


Shtpherd Serjt. in this term moved that the prothono¬ 
tary might review his taxation, upon the ground that 
under thefe circumftances the Plaintiff^ was entitled to 
have allowed him in his cofts a reafonable fum for 
bringing over the captain of the veffTel, keeping him here, 
and carrying him back, and a compenfation to him for 
lus lofs of time: if this were not to be the practice, is 
would be impoifible for merchants in cafe of foreign 
Ioffes upon policies of infurance, to recover from the 

infurers, 
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inforen, becaufe the expence of bringing a witnefs 
from abroad would frequently be greater than the fub- 
fcription of any one fingle Defendant on the policy. 
He fuggefted that in feme late cafes in the Court of 
King’s Bench> fimilar allowances had been made. 

The Court, after dired^ing an enquiry to be made by 
the officer into the pradiice of the Court of King’s 
Bencbf 


Mahsfield C. J. faid. It may be proper for the 
prothonotary to’ review his taxation, but we do not find 
that it is in the practice of the Court of King’s Bench to 
make any allowance of expences incurred by a witnefs 
before the commencement of the a£^ion. We are there¬ 
fore of opinion that nothing ought to be allowed in the 
prefent cafe for the fubfiftence or paifage hither of the 
witnefs, incurred before the commencement of the 
action; but it may b’e reafonablo for the Court to allow 
fomething for the expence of his fubfiftence here pending 
the adbion. It feems rcafonablc that the witnefs being 
here before the expence of an aflion was incurred, and 
brought hither probably for the purpofe of judging whe- 
dier it would be advifable to bring the aflion, we (hould 
allow him thus much, but inafmuch as we do not allow 
any thing for his coming here, neither ought we to allow 
for his return. * 


T,ens Seijt. was inftrufled to fhew caufe againft this 
application in the firft inftance ; but as the Court had 
ca^refled their opinion, he declined to argue the point, (a) 

Rule abfolutek 


(«) See the next csle« 
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Sturdy v. Andrews. 

^''HIS was an action upon a policy of infuranco. The 
Plaintiff being under the necellity of procuring fome 
witnefles who could fpeak to the circumftances of the 
voyage, and having on the 28th of OBober 1811 
found in London Cbriflian VoltOi John Volta^ and another 
foreign featnan, who had navigated the veffel during the 
adventure infured, and were then about 10 depart to 
their own country, inafmuch as no others of the crew 
were then in England^ he detained here thefe men at 
his expence, from that time until the 23d of the month 
of Decembir following, when they were examined upon 
the trial of the caufe at the fittings after Michaelmas 
term, and upon their teftimony the Plaintiff obtained a 
vcrdidt. The Plaintiff fued out his writ on the 29th of 
OBober: he had not af^plied to the Defendant for his 
confent that thele witnefies might be examined on inter¬ 
rogatories and fuffered to depart. Upon the taxation of 
the coils for the Plaintiff, the prothonotary thought he 
was not warranted to allow the cofts of detaining thefe 
perfons. 



The court will 
allow the coils of 
detaining a fb* 
rrigner here to 
give evidence 
upon a triali com* 
puted from the 
day of the writ 
fu^ out to the 
day of trial. 

The pradlice of 
die Court of King’s 
Bench is the lame. 


Shepherd Serjt. on a former day in this term obtained 
a rule niji that the prothonotary might review his taxa- 
ation and allow the cofts of the detention of thefe wit- 
neffes from the 30th of OBober to the 23d of December* 
He moved this upon an affidavit of the Plaintiff, 
that the perfons were neceffarily detained from the 28th 
»of OBober to the 23d of Dtcember for the purpofe of 
giving evidence in this caufe, and on no other account 
whatever^ and that if they had not been fo detained, it 
would have been neceffary to find and bring over hither 
from the continent the captain, of fome other perfon 
VoL. IV. 3 B belong- 
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x8i2* 

SruHOfr 


V. 

Amure^. 


belonging to the (hip, in order to prove the fafiis; that 
it would have been very difficult to find fuch perfon, 
and would have been attended with fttll greater diffi¬ 
culty^ and much more expcnce to have induced him to 
come over hither for the purpofes of this caufe; and. 
that the expences of bringing him over, maintaining 
him here, and fending him back, would have been much 
greater than the whole damages to be recovered in the 
caufe, the Defendant being the only underwriter on the 
policy who (lill continued folvent. He faid he was in 
pofieffion of feveral inftances in the Court of King’s 
Bench where the matter had allowed the expence of 
detaining witnettes in this country from the day of the 
writ iiTued to the day of trial. In one cafe, fo large a 
fum as 700/. had been allowed for the cotts of bringing 
one witnefs from abroad, and it was conducive to the 
(aving of expence to Defendants to allow the cotts of 
detaining a witnefs vjhen he was in this country, that 
the charge of bringing him over again m^ht not be 

incurred. 

# 

Btfi Serjt. on this day (hewed caufe, on the ground 
that the PlalntiiF fought to burthen the Defendant with 
an expence that might have been avoided j for that, pro¬ 
bably, if the FlaintiiF had propofed it, the Defendant 
would have confented that thefe witnefles (hould have 
been examined on interrogatories, and have proceeded 
on their homeward voyage. It would alfo lead to 
frauds upon fuitors if this head of cotts was to be 
udmitted. 


Shephtrdt in fupport of this rule. It might often he 
eery difadvantageous to the cafe pf a Plaintiff, to alk 
the Defendant’s confent to an examinatkm upon interro¬ 
gatories t and the Defendant docs not now fwear,| that 
if it had been alked he would have confented* The 

protho- 
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prothonotary will in each cafe examine wheth^ the de¬ 
tention has been neceifary for giving evidence in the caufe^ 
or is made for vexatious or fraudulent purpofes. 

Mansfield C. J. In this cafe there is no fuggeftion 
of any management on the part of the Plaintiff, and it 
is not fworn that the Defendant, if applied to for his 
coijfent to an examination upon interrogatories, would 
have confented. The prothonotary did extremely right 
in not allowing thefC colts in the firft inftance, becaufe 
they are not within the ordinary rule of coils; bu^ 
under the circumftances, it is highly reafonable that 
the coils of detaining thefe witnefles here Ihould be 
allowed. 

Giebs J. If the Flsuntiff had waited till after the 
a^ion had been commenced, and had then brought 
over the captain, he would, according to the principle 
eilablilhed in the cafe of Schimmel v. Loufada, (a) have 
been entitled to the expences of bringing him oypr, fup- 
poiting him here, and of his return. For there &e 
cafe was, that the witnefs had been brought oyer before 
the a£lion commenced, and detained here during the 
aflion i and the Court held, that as he was brought 
over before the aflion commenced, they could not allow 
the coils of his coming over, nor, for the fame reafon, 
the coils of his return, but they allowed the cods of 
detaining him pending the a^ion, until the trial. In 
this cafe the Plaintiff avoids incurring the coils of the 
witnefles’s coming over hither, and of his return, by re¬ 
taining the witnefles here. In fafl, therefore, this is in 
favour of the Defendant; for if, inilead of detaining 
them here, he had l6t them go, the Defendant would 
have beeen fubjefl to the expences of bringing them 


69^ 

18x2. 

STuainr 

V. 

Anihixws. 


(a) See the prece<Ung csiik 
3 B 2 


over, 
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STUnDT 


Anxffitvrs. 


.oftT, maintaining them here, and of their returD* 
Tlterefore the cofts of detaining them here ought to 
be allowed^ 

Rule abfolute. 


^fbv* a8* 

The Defend¬ 
ant’s tenancy of 
land in F. at a 
certain rent was 
alleged as the con- 
0 derauon for his 
promife to manage 
it in a hulbandlike 
manner. The 
^ land for which the 
rent was referved 
was in F and C. 
This was held 
to be a fatal va¬ 
riance in Hating 
the confideration 
of the promife. 


Pool v. Court. 

^SSUMPSJT» The Plaintiff declared that the De¬ 
fendant had become tenant to him of divers, to wits 
•I 6 acres of land lituate in the pariih of Fiddington^ 
in the county of Somer/etf at a certain rent therefore 
payable, and that in confideration of the premifes, the 
Defendant undertook to manage the land in an huf- 
bandlike manner; and the Plaintiff alleged a breach by 
improperly cutting the hedges. Upon the trial of the 
caufe, at the Taunton Spring Affizes, 1812, before 
Graham B. it was proved that the Defendant was tenant 
to the Plaintiff qf the 16 acres, at a certain yearly rent, 
and that the breach was committed upon land in the 
pariih of Fiddington: it appeared, however, that one clofe 
t)f the land demifed was not in the pariih of Fiddington, 
but in the adjoining pariili of Chaddington ; and it was 
obje£led for the Defendant that therefore the coniidera- 
tion of the contract was improperly ftated on the de¬ 
claration. Graham B. overruled the obje£lion, and 
the jury found a verdi^ for the Plaintiff with 40L 
damages. 


Shepherd and Peli Setjts. had in the laft Eafler term 
obtained a rule nifi to fet aiide the verdi£l, and enter 
a nonfuit, upon the fame obje£lion; againft which rule 


Lens Seij^t* in Trinity term, ihewed caufe. The land 
to which the injury was proved to be dote was in the 
5 .. pariih 
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parifli of Fiddhgtony and all the allegations refpefling 
the land in Fiddington are true. Enough is j>TOved to 
introduce the general obligation upon the tenant to 
manage land in an hulbandlike manner. Clarke v. 
Grayy 6 Eajly 564. it was held unnecefTary to ftate 
the fpecial exception in a contrail where it did not 
aifedi the cafe. 

Sbepherdy cbntrh. The lands which the Defendant 
held at a certain rent were lands in the parishes of 
Fiddington and Chiddington, AH the rent referved did 
not iflue our of lands in the parifli of Fiddington. The 
Plaintiff could not have avowed in replevin on a demife 
of land in that parifli. The allegation of the parifh 
in which the land is, cannot be reje£ied as furplufage. 
The conflderation for the promife declared on is the 
contrad, which muft therefore be alleged fuch as it 
exifts; but there wa& no contra^ for the demife of land 
in' Fiddington at a certain rent. 

Cur. adv. vidt. 

' Mansfield C. J. now delivered the opinion of the 
court. Since the declaration Hates that all the land lay 
in the parifli of Fiddingtony and that the land lying in 
the parifli of Fiddington was let at a certain rent, the 
declaration is not good, for the land in the parifh of 
Fiddington was not let at the certain rent therein 
mentioned, therefore the objeAion muft prevail. 

Rule abfolute. 


3® 3 
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^2 


i8js. 


Jiov* 28* 


CoPLBT V. Day. 


If the Pkuntiff 'THIS vas an adion of covenant for not performing 
?**^* 5 r repairs. Upon the trial at the Terl Spring affixes 

and the Defendant caufe was referred to a gentleAian of the bar» 

does not enter up who was to dire£l for whom the verdi£ 3 : (hould be, and 


judgment within 
two terms after 
the verdidt, the 
Court have no 
authority to per¬ 
mit it to be en¬ 
tered up after¬ 
wards, nunc pro 
tmc* 


the coils were to abide the event of the award. On the 
x8th of Apnl 1810 the arbitrator awarded that nothing 
was due from the Defendant to the Plaintiff, and that 
the former was entitled to the verdidl. On the 6th of 
May 1810 the Plaintiff died, having previoufly by his 
will appointed executors, who took out probate. On 
the 3d of November 1810 the Plaintiff’s attorney died, 
and the Defendant had taken no ftep fince the award 


made. 


Shepherd Serjt. on the firft day of this term obtained a 
rule mji that the Defendant might now be at liberty to 
fign final judgment againft the deceafed Plaintiff, as of 
Eaper term 1810, and that the cods might be taxed for 
the Defendant, he docketing the judgment of the prefent 
term, that it might not djfturb any other judgments 
which fince his verdid might have been obtained againft 
the executors or the deceafed: he faid he added this 
reftri£lion, becaufe it was laid down in TMs PraSice, 
2 Ed. 854., who citea a cafe of Baker Baker^ Exeetttrhcf 

r. 35 G, 3., that where the* court gives leave to 
enter up judgment as of a preceding term, they will add 
this reftrlAion. 

Vaughan Seijt. on a fubfequent day (hewed caufe. 
The JiaU 17. Car. 2. e. 8./ i. does not enable the De¬ 
fendant to enter up this judgment \ for that ftatute only 
enadls that in all ad^ions, the death of either party be¬ 
tween 
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tween verdi£): and judgment, ihall not thereafter be 
alleged for error, fo as fuch judgment be entered 
within two terms after fuch verdi^, Hely v. Bakery 
Siderf, 385., it was held, indeed, that figning judgment 
within two terms was entering a ju<lgmcnt for the pur- 
pofes of .that aA; but no conftrudion will extend to 
this indulgence. It was refufed in the cafe of Flower v. 
Lord BoUngbrohCf i Sir, 639. \_iieath J. The reafoii 
why the Court would not grant it in that cafe feems 
to have been that the Plaintiff wanted to get a pre¬ 
ference over other creditors, but the Defendant here 
does not feek to have^that preference.] Fowler ”^, 
WhadcocL Barnes, 262. the like application was dirmiCed. 



COPXIF 


Day* 


t 


Shepherd contrh* 

The Court obferved that this was clearly not a 
cafe within the- ftatute, but was an application to be 
permitted at common law to enter the judgment as 
of the term in which the award was made. If it' 
(hould be once put on the record, againft which there 
could be no averment, although it were adually in 
time much pofterior, it would refer to the pth of May 
1810, the firil day in hanl^ of that Ea/ier term j and if 
it could be done, they were well difpofed to grant the 
application, the Defendant undertaking not to difturb 
any judgments that had been entered up in the mean 
time againft the executors, or payments that had been 
made by them. But they doubted, inafmuch as by the 
common law the death of either party between verdi£k 
and judgment was matter of error, and as by the ftatute 
it only ceafed to be error in the fpecial cafe of judgment 
being entered up within two terms after the verdiO, 
whether the court had any power to grant an indulgence 
which neither'the common law nor the ftatute had 
given, and they defired She^»mrd% if he could find any 

3 B 4 pre- 
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1811. 

CdPUBT 


*». ' 
Day. 


precedenti to mention it‘sit ifuturedayy vho on tliis day 
faid he had found none) and that upon looking into the 
cafeS) he believed the thing could not be done; where, 
fore the Court 

Difcharged the Rule virith Cofks. 


28. 


Routledge V. Thornton. 


The appoint¬ 
ment of an um¬ 
pire made in writ* 
ing by two arbi¬ 
trators requires 
noflamp. 


ONE amongft other obje£iionS) upon which Vaughan 
Serjt. had obtained a rule nyi to fet aifide the award 
of an umpire) VaS) that the arbitrators) in exercifing 
the power given them to appoint an umpire, had made 
their appointment in writing upon paper not ftamped. 
Onjlovi Serjt. (hewed for caufe, that no ftatute required 
a ftamp for the appointment of an umpire. 


The Court being of that opinion, the 

Rule was difcharged; 


aS. Horke, fuing by the Name of Hall, v. Carr; 


It is not fuffi- 
cient for bail to 
fwear they are 
worth a certain 
fum exclufive of 
their debts. 


bail in this caufe, juftifying by affidavit, fwore, 
that ** they were worth 30/. exclufive of all their 
debts Clayton Seijt. obje^ed, that thefe words did 
not fufficiendy denote that they were worth 30/. after 
payment of all their juft debts. The more obvious 
meaning of the words was^ij^hat, laying all their debts 
put of the queftion, they were worth 30(1 


Seijt. contended that the praflice of the. Court 
did not require that the bail fliould fwear in any part|* 
*. * cular 
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cular form of words to denote the fufficiency of Ids 
property, and that the meaning of this exprefllon waa 
fufficiently clear, to enable the Plaintiff to fupport an 
indi£iment for perjury, if the bail was not worth 30/. 
after payment of all his debts. 

• 

But Thf Court held, that the more obvious meaning 
of the words was that which' Clayton afligned to them, 
and rejeded the bail. 


7^ 


1812. 


Horns 

V. 

Carr. 


Fry and Another v . Malcojlm. 

^H£ Plaintiff in this cafe, after having had the cofts 
of a former a£kion taxed for him, under a fule of 
this court, had commenced an adiion upon the allow¬ 
ance, and holden the Defendant to bail for the amount 
of 15/. 1/. 4</.: Bejl Serjt. had in the laft term obtained 
a rule nifiy that the bail-bond might be delivered up to be 
cancelled, upon the defendant’s entering a common ap¬ 
pearance, contending that no fuch aftion would lie. 

• 

Shepherd Serjt. in this term ihewed caufe. Thefe 
cofts were fo much a civil debt, that a man can be m> 
otherwife treated in arrefting him upon an attachment 
for them, than in an arrefting him for any other debt. 
This debt might be recovered under a commiflion of 
bankruptcy. If two perfons fubmit to an award, and agree 
it (hall be made a rule of Court, an adtion, as well as an 
attachment, will lie on the award. When the Court 
makes an order which is wttiin their jurifdidiion, for 
payment of money from A. to thereupon arifes a 
legal and moral obligation upon the party to pay. - Upon 
that obligation therefore an adtion will lie. All goes to 
(hew that this is nomore thaq a civil deb^ and if it be a civil 

debt. 


Nonjt Zj. 

The Court wilt 
not permit a De¬ 
fendant to he 
holden to bail in 
an addon founded 
on the prothono- 
tary’s allocatur 
for cofts. 

And femblct that 
no addon will lie 
for cofts. 
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V* 

MaIiOOUC* 


debty the PJaintiffhasa right to all the remedies which 
are given Ibr a civil debt. I'he only reported cafe o£ an 
a£^ion upon an order of a courts is that of Ran» r. 
Green, Coup, 474*> wluch was brought cn an order made 
under an aA of parliament by the Lord Chancellor and 
two Chief JafticeSj and the Court there hdd that the 
a^on well lay. 


Serjt., in fupport of his ru 1 e» faid the cafe ci 
Rann v. Green was utterly unlike this. Lord Mamfald 
there exprefsly fays, the ftatute is the only ground of 
aAion.« It is like the cafe of a judgment: the three are 
as much made judges by that ftatute as the Court are 
judges here. * But, as Eyre C. J. fays, Emerfon v. Lajhley, 
Z 2^1,, the obligation in this cafe arifes out of 

the power of the Court. There were awards before the 
ftat. of William, upon which a£fion8 could be brought, 
hut that ftatute does not, although it gives a new remedy, 
take away the common law remedy. This prcfent cafe 
ftands upon this fimple principle: here is a duty founded 
6n the pra£lice of the Court, and the only mode of reco* 
Very is given by the fame pra^ice, viz. by attachment. 
The poigit was not even difputabic •, and where it was clear 
that the a£^ion would not lie, the Court would not per¬ 
mit the Defendant to be holden to bail. 


Mansfield C. J. The queftlon on this rule is not 
clearly and Gmply that which has been argued, whether 
an a^ion can be maintained on an order for payment of 
cofts, but the queftion is, whether the Defendant {ball 
be holden to bail on fuch an order. That pofition we 
may grant, without deci^pfg the others to the intent 
that if the party be not fatisGed with the opinion of this 
Court, that the a£Iion will not lie, he may take the 
opinion of another Court in error. I never heard of 
Coch an aflion, and the temptation to it arifes every days 

and 
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and according to the cafe cited, of Emerfon v. hajbleyt it 
is not actionable % and it would be of mifchievous efieCt 
if it were; for there would be too many fuch aC^ions. 
The PlaintilF may proceed with his aC^ion, if he thinks 
it worth while. 



V. 

Maioqui; 


Heath J. Such an attempt deferves no favour. 


Chambrb J. It is a moft mifchievous proceeding. 


Gibbs J. It is clear the Court will not difcufs, 
in a motion to fet alide a bail>bond, the queiUon whe» 
ther the a£tion will lie ; but if there be a rule of Court 
that for any particular caufe of a£lion thbre Iball be no 
arrell, the Court will, neverthelefs, difcharge the De¬ 
fendant. If the Defendant thinks no a£tion can be 
maintained, let him demur to the declaration. The 
cafe of ^nuth v. Whallej^ 2 Bof. ^5* PulL 484., has an 
alpeCf that way, where the Court fay, that the general 
rule is clear, that the mere order of another Court is 
not a good ground of adion. I think it clear the aCtion 
•will not lie. But at alf events the Plaintiff* ought not 
to have arrefted the Defendant: there are lyany cafes 
in whkh the Courts have not permitted an arreft, although 
there may have been a debt above xo/., as where the ori¬ 
ginal demand was below 10/., but fwelled up to it by 
cofts. 

Rule abfolute with Cofts, the Defendant 
undertaking not to bring any ACUon for 
falfe Imprifcmment. 
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JV«v. a8. Gill, Plaintiff; Yeates and Wife and Others, 
•' Deforciants. 


leaSig*^*uf^f Jhiiehaelmas term, 6 Gto* 3. a double fine, i, e, with 
a fine, no other- federal writs of covenant in the two feveral* coun- 


a fine, no other- ieveral writs ot covenant m the two leveral coun- 

^^of ties, but with one iicentia coneordandif one concord, 

oLtted cyrograph, (which is good, 2 Selim Pr. 

inthe fine than 479. 2 We^,' Symb, Fine, 8. 10. h, Dy, 2‘i‘J, pi, 44.) 

by referring to a levied between the above parties of the “ two-and- 

devife, which re-,.., - .. r.. 

ferred to a deed of thirtieth part or lhare of the navigation of the nver 

partnerfliip, which ^vonf from the city of Bath to Hanham's hiills or weir, 

contained a cove- exceeding the faid Hanhamls mills or weir, one 
nant to purenafe ° 

land«, which co- hundred and fifty yards, together with all tolls, rates, 

venant had been ajjj duties for the carriage of paflengers and goods 

ISS^ha^bMn wpon the fame, and of three acres of land with the ap- 

purchafed, the fine purtenances in the parifiies of Weflon^ Keljlen, Keynsham^ 

was permitted to 3^^ Bonham*3 in the county of Somerfet, and of the two- 
be amended by « r . • • i* • 

theinfertion of the and-thirticih part or lhare of the navigation of the river 

lands fo purchafed AvaUf from the city of Bath to Hankamls mills or weir, 

thereunder. exceeding the faid Hanham*^ mill or weir one hun- 

by infertion of dred and fifty yards, together with all tolls, rates, and 

newly-erected duties, for the carriage of palTengers and goods upon 
works and build- , _ , r , r , j • 1 . 

-the fame, and of three acres of land with the appur- 

Fine amended tenances in the parifhes of Bitten and Salfmrd in the 

^om^l^ch county of Glocejler** In the deed to lead the ufes of 

made it infenfible. this fine, ift November I'^6^^ T, Teates and wife and 

A writ of CO- 4,tijer8, deferibed to be the devifees under the will of 

b^^Msfenred John Stagg, conveyed to Gifl an undivided two-and- 

from one county thirtieth part or (hare of and in the river Avon^ from the 

to another, nor down into within the mill-pool or 

piifed in wrong weir-pool below Hanham s mill and weir, not exceeding 

^ counties be tranf- hundred and fifty yards* made navigable, ufeful, and 
poled to the right 
counties. 

But additional parilhes in ihe fame county may be inferted, where, it is feenby a 
clear rdadou, that l* nd in thole parilhes was intended to pafs. 

paflable 


newly-erected 
works and build- 
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paflkble> for boats* lighters* and other veflels* in purfu- 
ance of the a£fc (jo Ann r. 8. therein named); and of 
and in all lands* tenements, and hereditaments* pur- 
chafed by* and conveyed to the ufe of the copartners and 
undertakers* mentioned in a certain indenture of the i ith 
March 1794* (of whom John Stagg was one,) their heirs 
and ailigns* and of and in all dividends, profits, privi¬ 
leges* and advantages to the faid undivided thirty-fecond 
part* belonging^'br appertaining* and all the cftate* &c. 
of the conufors of imd in the premifes by virtue of the 
faid ad* indenture of copartnerfiiip* and will of John 
^nigg*.or otherwife. The ad 10 Ann. r.S. (local and 
perfonal*) entitled an ad for making the river Avon^ in 
the counties of Somerfet and Gloctfier^ navigable* from the 
city of Bath to or near Hanham*s mills* reciting that the 
clearing a pafiage for boats upon the river Avon from 
Bathf in the county of Somerfet ^ to Brtftoly in the counties 
of Somerfet and Gloceftert would be beneficial to trade* 
empowered the mayor* aldermen* and common council 
of the city of Batht their fuccefibrs and afligns* and fuch 
perfons as they ihould nominate and appoint* their 
deputies* &c.* at their proper cods to make the river 
Avon from the city of Bathf down into and within the 
mill-pool or weir-pool below Hanham*& mills and weir* 
not exceeding 150 yards* navigable* &c.* and to ufe fuch 
navigation by and Uirough fuch pafiages and watercourfes 
into the faid river as they ihould think fit* and to fet out 
and appoint towing-paths for men for haling of boats, 
8cc. making fatisfadion as therein mentioned* and upon 
payment* to remove* dig* and uie fo much of the land, 
^nd ered works for the efieding and maintaining the 
navigation as they ihould requifite. In the profe- 
cution of the purpofes oi^ne ad* feveral parcels of 
land had been* before paffing this fine* or the devife by 
John ^tagg after mentioned* purchafed by the proprietors 
of the navigation for making locks* cuts* and wharfs, 

and 



V. 

Ybaxba 
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i8ta. 


QnA 


YtAXtt 


snd they had paid a fatisfa^ion to certain land owner! 
for the damage done to the land in faking and efta« 
blUhing thereon public towing-paths in certain of the 
pariihes through which the river pafled, among which 
were the pariihes of St. James, in the city of Bath, and 
Saijwrdf in the county of Somerfet: fome additional builds 
ings and wqrks, not mentioned in the fine^ bad alfo been 
crewed and made fince the purchafes, but before the 
fine. It had been now obje^ed to the title by a pur» 
chafer^ that the defcription of the navigation in the fine 
was not agreeable to the defcription in the a£l» and was 
in part infenfible^ that the purchafed lands in the 
pariih of St. Janus, Bath, (which was not mentioned 
at all>) and in that of Salford, in the county of Somerfet, 
(which was falfely deferibed as in Gleceferfiire,) did 
not pafs by the fine; that the lands in Hatmam did not 
pafs> becaufe there was no fuch pariih as Hanham's in 
the county of Somerfet, Hannam being in the county 
of Ghcefter, and being a hamlet within the pariih of 
Bitions that the new ereflions, buildings purefaafedt 
and towing-paths^ ought to have been fpecified in the 
' fine, and that the number of acres of land in Somerfet 
comprifed in the fine was lefs than the whole that had 
been purchafed before the fine, which, therefore, was in- 
fulHcient to comprehend it. Pell Serjt in Eafer term 
i8i2, moved to amend the fine, x. by making fuch in- 
fertions and omiflions of words as were necelTary to 
render the infenfible defcription of the navigation cor<- 
xe£l, and conformable to the defcription in the deed) 
2. by inferting the pariih of St. James in the city 
of Bath i 3. by tranfpofing the pariih of Hanham*s from 
the county of Somerfet to ri|^ounty of Gloefieri 4. by 
tranfpofing the pariih o^mlford from the county pf 
Glocejler to the county of Somerfet i 5. by inferring the 
purchafed and new]y-cre£led buildings ^ 6. by f|ibftU 
tuting fix acres of land for three; and, 7. by adding 
common of pafturei (which had been antiently appurte^ 
3 aant 
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nant to the land purdiafedi before it was converted to 
locksy wharfsy ax^ watercourfes). He conceived this 
amendment was warranted hj the above ftatement of 
the deed to lead the ufes, and by an affidavit, which 
ftated that the navigation in queftion had been made 
under the recited aA; that in fines levied of other 
(hares in the fame property the premifes were defcrlbed 
in terms fimilar to thofe now fought to be obtained; that 
the lands omitted had formerly been purchafed and paid 
for by the proprietors; that the local fituation of the 
feveral premifes was fuch as above mentioned} that the 
proprietors of the tolls were entitled to the premifes 
fought to be inferted, and in poiTefilon of them fo far 
as their public nature permitted them to be the fubjefls 
of pofleffion; that the prefent vendor believed all the 
premifes had been intended to pafs by the fine, and he 
had been in pofTelfion 20 years and upwards. Pell 
urged that the Court would have no difficulty in tranf- 
pofihg the parilkes to their proper counties. The deed 
to lead the ufes, he obferved, mentioned neither county 
nor parifh for any parts of the premifes, but this was 
a double fine levied In both counties. The length of 
time which the vendor had already pofiefTed the pro¬ 
perty was a bar to a formedon or ejedbment, and the 
amendment was only aftced ex majori cmeteld. 


I014. 


OlLtr 


V. 

YiAidsk 


Heatn h 'With refpe£l to tranfpofing, the parifhes 
from one county to another, I never remember an 
amendment of this fort. A writ of covenant is a real 
Kftion, knd is local. If a ^erfbn brings a real a6lion 
in one county^ how can the Court amend it by making 
it to be an adlion in anotl^pK^ounty {a). With refpe£^ 
to the amendments prayed, we camot lielp fuch extreme 
negligence as this $ we may’help lefTer matters: if par¬ 
ties will employ an ignorant man to do their bufinefs, it 
cannot be helped* 

(a) And fee <Mej ili> 4^8. aee, 

Tbe 
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The Ciurt jejetfled the application. 

The reporter feeing upon examination of the title^ 
that-the Imd in Hanham in Glecefierjbire well pafled as 
comprized in the parifh of Bitton in that county. Stork v. 
BoXf Cre,Jac, 120. Waldron v. Mt^carit* I Vent, 170. and 
that the enumeration of the parifhes of Saiford in Ghcef^ 
terjbiret and of Hanhan^s in Semerfttjbire^ neither of winch 
had exiffence, was mere furplufage, which did not vi» 
tiate, and that the common of paflure was* obfolete and 
immaterial; and the purchalers confenting to t^e their 
cliance, upon the conftru^tion of the infenfible de-< 
fcription of the river in Gloeefierjbirei diref^d a frefh ap- 
plication to be made, reilri^fing it to fuch amendments. 
as appeared to be warranted by the muniments ftated 
|3^1ow. Accordingly in this term. Lens Serjt. moved to 
ampnd that branch of the fine only which related to the 
^premifes in the county of Somerfet, 1. by making the 
•defeription of the navigation in that county fenfible, in 
conformity to the deed of ufe|, and on the ai-thority of 
Cooke -Plaintiff, MiUes Deforciant, ante, iv. <$44.; 2. by 
inferting the parilhes of St, JameSf Bath, and Sa^rd^ in 
the county of Somerfet, and, 3. the purchafed and late 
jsreffed buildings and works under the defeription (ff five 
meffuage^ five mills, five warehoufes, five ftables, five 
.<]uays, five wharfs, five tofts, five gardens, and five ways, 
{of which laft, a fine lies, 2 Ed, ‘^>fo, 19. cit. W^, Synth, 
EineSif. 26s* acc. de pajfapoy ibid,) and, 4. by fubftituting 
« fix” for «three” acres of land upon the principles fre¬ 
quently admitted by the Court, as inftanced in the cafes #f 
— , Vemandantf Shawy Tenant, Hawkins, Vouchee, ante, 

iii* 74. Heme,Demandant; Tenant; Roffiter, Vouchee'; 

022/^, iv. 366. Strong, Demandant; Still, Tenant; Dhttea. 
Voucheeante, iv. 155* Rolfe, Demandant; Lacotti Ted' 
fiant; ^nguj/b, Vouchee; pojl, y, 2, and Latnhe', Ftmn^fr 
Keajlm,^ Drfvtciant; poji, v. 207. The fafts wluch 

^ were 
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were relied on to warrsmt the amendment were as fol¬ 
lows : the deed to lead the ufes did not in the parcels 
enumerate any county or pariflies, nor any quantity of land, 
but it purported to pafs all the premifes that were de- 
vifed by the will of Jo^n S/agg, and all the lands pur- 
chafed fof the ufe of the undertaking, and all the rights 
given by the of Parliament. The will of Join 
Stagg did not fpecify the quantity of land, or the 
parilhes; but he devifed to the Deforceants, and die 
heirs of certain of them, « all his ihare and intereft 
in the copartnerlhip or undertaking, for making the river 
Avon navigable from Hanham mills to the city of BaAtP 
What that fiiare was, appeared by an indenture of 32 
parts of the iith day of March 1724, by which, after 
reciting that the a£l of 10 Ann, c, 8. empowered the 
mayor and corporation of Bath^ their nominees, and 
ailigns, to make the river navigable, and^reciting that by 
indenture of the loth of March 1724, the mayor and 
corporation had afligned that power to 32 perfons, of 
whom John Stagg was one, the laid John Stagg and the 
other 31 perfons mutually covenanted to become co¬ 
partners in the making of the river navigable, and alfo 
in the purchaling fuch traAs of land adjoining to the 
river, as were needful to be cut into watercourfes and 
locks, for haling paths, and other neceiTary ways* An 
affidavit now produced Hated conveyances made to the 
undertakers in 1725, of certain pieces of meadow 
land in Salford Common Mead, in the parilb of Sat* 
ford, in the county of Somerfet, and certain land taken 
oat of a meadow called the Amery, lying next to the 
river Avon, in the city of Bath, See, ; and aaodier 
indenture of i8th Decembcgg^i^j^o, between the fame 
parties as the laft-mentioned deed, after a recital where¬ 
of, and that a wharf and warehoufe had then been 
built on the premifes, the conveying parties covenanted 
with the purchafers to levy a fine of the fiune premifes 
VoL. IV. 3 C by 
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CASES IN MICHAELMAS TERM, &c. 

by the fame defcriptioii^ and to the ufcsy of the foregoing 
deed i and in Michaelmas term 4 G. 2. a fine was in 
purfuance thereof levied of the fame pi^emifes by the 
defcription of one warehoufe and one wharf, with the 
appurtenances, within the parifii of St, James^ in the city 
of Bath, The vendor’s alfidavif^ ftated the contents of 
thefe fcveral documents, and that the omitted fands were 
in the refpe6tive counties and in the refpeffive pariihes 
fought to be inferted; that tlie additional buildings had 
been erc^ed before the date of the fine and of the will 
of John Stagg, according to his information and belief, 
and were then in the occupation of the proprietors of the 
32 (hares in the tolls and undertaking, and that payment 
had been anciently made by the undertakers, as was 
witnefied by certain deeds poll, of fums in compenfation 
for the injury which the owners of certain lands in fome 
of the pariihes, wherein they did not purchafe any efiate, 
permanently fiifiained by the public eafement and tow> 
ing-paths thereon, fet out and made by the undertakers 
under the powers of the a£l, for the fubjefts navigating 
the river; that the vendor had been 20 years in enjoy¬ 
ment of his (hare, and that he believed all the premifes 
were intended to pafs, but had been omitted through 
neglect, and that all the conufors were dead, fo that no 
new fine could be levied. Lens compared this to the 
cafe of fines of (hares in the New River Company, 
wherein omiillons of very numerous pariihes had often 
been amended. * 


The Courti upon thefe affidavits, ahd infpeflion of the 
deed to lead the ufes, and aI^ office copy of the devife by 
John Staggt without difficulty permitted the amendment. 


END OF MICHAELMiiS TERM. 



CASES 

ARGUED AMD DETERMINED 1813. 


Courts of COMMON-PLEAS, 


AND 

E XC HE QUE R-C HAMBE R, 

IN 

Hilary Term, 

In the Fifty-third Year of the Reign of Geo&ge tU» 


Collett v. Bland, Wilson^ and Fisher* 


San* %i* 


^J’HE PlalntifF fued out a capias againft Wil/on return¬ 
able on the elToin day of Trinity term, loth June 
^1811. The Defendants WiJfony Bland, and Pijber, en¬ 
tered into a bail-bond. The Plaintiff never declared, nor 
obtained any rule for time to declare in the original ac¬ 
tion, but took an aflignment of -the bail-bond, and fued 
out a writ thereon againll: the bail and principal, tefted 
the iit)i of May in Eajier term i8i2) and returnable 
on the morrow of the Holy. Trinity, which was ferved on 
the 23 d of May* 


The Plaintiff 
may proceed 
againft the bail 
although the ori¬ 
ginal adtion is out 
of court, it not 
appearing when 
the bul-bond was 
alligned. 


Lens Serjt. had obtained a rule nifi to fet afidethe 
proceedings in this aAioOa upon the ground that the 

3 C 2 original 
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V. 

Wilson. 


original aflion being out of court for want of a declara- 
tion, the Plaintiff could not afterwards proceed on the 
bail-bond, for which he cited Pi gg Btt v. 3 Bof, 

Pull. 221. and Sparrow'v, Neyler, 2 Bl. 876. 


Onflow Serjt. now (hewed caufe againft the rule. If 
the Plaintiff were to proceed in the original adlion after 
taking an afilgnment of the bail-bond, he would thereby 
wave the affignment. 


Lensy in fupport of his rule, obferved, that it did not 
appear in this cafe w'hether the original action was out of 
court before the plaintiff took the alignment of the 
bail-bond, or not: if it was then out of court, all the 
fubfequent proceedings would have been irregular, ac¬ 
cording to Sparrow V. Neyler, if it was not, ftill the 
Plaintiff’s laches was, according to Piggott v. Trujloy a 

good ground for an application to the equitable jurifdic- 

« 

tionof the court for relief, and as the Plaintiff in whofe 
knowledge the fzQ: lay, had not (hewn by his affidavit 
that die aflignmcnt was taken before the original af^ion 
was out of Court;, it muff be prefumed mod flrongly 
againd him. 


Tl?e Court held that the circumftance, that the original 
a£^ion was out of court, would not aid the Defendants.' 
The counfel for the Defendants did not explain how it 
was either ufual or prudent to proceed in the original 
adlion after proceeding againft the bail. It did not 
appear to the court how any thing that took place in the 
original caufe after the a^ion againft the bail was com¬ 
menced could be material thereto, and they 

Difcharged the rule^. 


The officets agreed it never was ufual in fuch cafe to 
proceed in the original a^on. 
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SiPFKiN V, Glover. 


1813. 


Jan» %3, 


was an aflion upon a policy at and from London 
to Archangel^ and back again to London* The veflel 
failed under a licence from the king in council, to trade 
in grain, and certain other fpecihed articles, which was 
to continue in force till the 29th of September 1810: an 
order in council extended the time of all licences which 
were to expire on that day, to the ifl: of January i8ii» 
The Ihip proceeded on her voyage, and arrived at Arch- 
angel on the 26th of Augujl 1810, and her cargo was 
confifeated by the Rujftan government, that occafioned 
delay: on the 18th of September 1810, the captain re¬ 
ceived permiffion to fhip a cargo for a neutral port \ (he 
could not however complete her loading till the i6th of 
ORober: that cargo was pitch, tar, atld mats. The (hip 
failed on her homeward voyage, but was obliged to put 
back and winter, being impeded by floating ice,*and having 
been ftranded, (he was obliged to unload for the purpofe of 
repairs, and the mats, which were not taken on boatd. 
for dunnage, but conftituted a confiderable part of her 
cargo, were deftroyed by fire: the (hip was reloaded with 
Ibrheat, having lain in that place long enough to corr^e- 
fpond with England^ and receive dircdlioiis fo to do, and 
to proceed to Leith for orders. The owners in England 


A licence to 
trade, v'hich is 
to expire on a , 
certain day, will 
protcdl the adven¬ 
ture beyond that 
day, if it be pro¬ 
tracted by events 
which the licenfed 
party cannot con¬ 
trol- 

And where a 
homeward cargo, 
ihipped without 
laches after the . 
licence expired, 
was, through 
perils of the fea, 
neceflarily un¬ 
laden in the coorle 
of the voyage, and 
deilroyed by fire 
on Ihore, held that 
the licence pro- 
te<£led a cargo of 
the fpecified 
goods, fubfiituted 
for the cargo, 
burnt. 


obtained another licence for the Anna Maria to return 

/ 

from Archangel to Leith with a cargo of grain, &c., which 
licence not being with the (hip, her clearance with the 
cargo of wheat could not be indorfed on it at the time of 
her obtaining it. Shepherd Serjt., for tlie Defendants, con¬ 
tended the adventure was not fufliciently prote£Ied by 
the firft licence, becaufe it required the clearance to 
be indorfed; and the clearance of the fubfiituted cargo 
was not indorfed; fecondly, becaufe that licence was 

3 C 3 dire 61 :ed 
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dire^ied and had been applied to a difleFent homeward car- 
go, and alfo becaufe it had expired before (hipping this 
cargo} nor by the fecond licence, becaufe the (hip’s clear¬ 
ance with the fecond .cargo was not indorfed thereon, and 
alfo, becaufe if the (hip failed for London, the fccond 
licence legalized a different voyage from that on which 
(he failed; and that if (he failed for Leith, the Plaintiff 
could not recover, becaufe that was a deviation from the 
voyage infured. Gibhs},, before whom the caufe was 
tried at the London fittings after Michaelmas term 1812, 
was of opinion that the original licence fufliciently pro<- 
'te£ted the cargo, but referred the obje£lions, fubje£t to. 
which the jury found a verdict for the Plaintiff. 


Shepherd Serjt. now moved to fet afide the verdi^ 
and have a new trial, upon the fame obje£lions. It had 
been ruled that this cargo of wheat was not prote£led 
by the firft licence, in a caufe pf Slffkin v. Allntstt[a) on 
this fam^ policy, tried before liOrd Ellenborough C. J., 
(which cafe was alfo cited at the trial.) He alfo urged 
that the owners, by obtaining a new licence, had (hewn 
that they ele£tcd to abandon the former licence, eycn if 
it would have otherwife ferved them. 

M4NSFIELD C. J. The Plaintiff had a licence which| 
was fufiicient: he thought he had not one, and he ob¬ 
tained another, which did not ferye him : but how did 
that control the effe^ of the efficient licence, which he 
l^fore had • There is nothing in the objedion. 


Gibbs J. Lord Ellenborough himfelf h;^ fince told 
me that the cafe cited went off on the ground that the 
delay which arofe before (hipping the hrft homeward 
cargo, was not fufficiently accounted for. The cafe then' 

(«) See Siftin v. Allnuft, i Mauk & Selmyn, 39. 

(lands 
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ftands thus. The (hip fails with a licence, which is to 
expire on a certain clay. A delay had arifiSn, which 
was mod fatisfaflorily accounted for, add the caufe of it 
is not removed until after it had become phyfically im- 
pollible that (he (hould get her cargo before the day 
firft fpecified. On the 16th of OMer (he does get hejr 
cargo, and as (he,is coming home, a great part of her 
cargo is burut; and the owners finding that it was more 
expeditious to bring home a cargo of wheat than to ob¬ 
tain pitch and tar, and to make up the deficiency of the 
mats that were burnt, for the fake of expedition, they fo 
load the (hip, and (he brings home the wheat *, thereby 
better anfwering the purpofe of the perfons who granted 
the licence, and of thofe who obtained it. The owners 
procured a new licence, for a voyage from Archangel 
dire£fc to Leith, and the Defendant contended that this 
was a deviation, but the captain fwore it was only his 
intent to touch at Leith for his inftruflions, and proceed 
to London ; the captain did not even know that there 
exifted a new licence: the parties applied for the 
new licence ex majori cauteld, but they were under a 
miftake in thinking the old licence would not prote£l; 
them. 

The reft of the Court concurred in 
i refufing the rule. 
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1813. 


Jdtt, 


Burne «. Richardson. 


A tTOor, 1H10 rpHE of had demifed ftaUs in CcwM 

tenant) cannot* Garden market to HugheSi and Hughes had under* 

after his term ex« let to the Plaintiff as tenant from week to week. 

Hughes'^ term being expired, the Duke of Bedford had 
the underotenancy circulated a printed notice among all the under-tenants, 
unc^^toi^f ftating that Hughes's term was expired, and that they 

fiifes to acknow- P ^7 ^ After the expiration of 

ledge him as land- the term/fiirg/&e/ continued to claim the rent of the Plaintiff 

I^er feveral times under a proteft 

that Hughes had no right to it, in order to avoid a dif* 

und^raut M **^®^®* length he refufed to pay the rent any longer, 

letuns the pof- whereupon the Defendant, as the bailiff of Hughes^ 

feffion, diftrained, and the Plaintiff brought trefpafs, and at 

MtSdlefex fittings sdttt Michaelmas term 1812, be- 

der-tenant letaina fore Mansfield C. J., recovered a verdi£l; for 3/. 18/., 

the pofleffion after ^l^ich 
die tenOf is not 

liable for mefne ^ ^ 

profits. Per Blojfet Serjt., for Vaughan Serjt., now moved to set 

Jtteaufield C J. afide, contending that inafmuch as the ground-landlord 

was entitled to recover this fum from Hughes^ under the 

title of mefne profits, it would be no hardfliip on the 

Plaintiff that the diltrefs Ihould be held good, becaufe 

the Duke was entitled to confider Hughes as holding 

over through the medium of the Plaintiff, and therefore 

might maintain an action againft him for mefne profits. 

The Plaintiff, knowing that Hughe/s term had expired, 

had neverthelefs paid him rent fubfequently accrued, 

and had thereby recognized him as his own landlord, and 

was now eftopped from contefting his title. 


MiNSFiELD C. J. The Duke may recover againft the 
Plaintiff for mefne profits the fame fum which Hughes 

14 now 
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now contends the Plaintiff is bound to pay for rent to 
himfelf, but muft not the Defendant in an a6bion for 
mefne profits be the perfon in adlual poffeffion and 
trefpaffing ? 


1813. 

Burns 

V, 

Richarbson. 


Gibbs J. The Plaintiff was weekly tenant under 
Hughes, as Hughes was under the duke; both their terms 
expire} and bo^ have notice of the determination thereof* 
The Plaintiff fays, your term is up, I will pay you no more 
rent, but I pay the money to prevent a diftrefs: and it 
is faid this is to enable Hughes to diftrain, when the 
Plaii^tiff, at laft, declines paying any longer. If ihis 
was rent due, was it due by privity of contra£k, or prU 
vity of eftate ? I conceive by neither. There is no pre¬ 
tence for the motion. 

Rule refufed. 


Rule of Practice. 


Jan, S7. 


Court on this diy again promulgated their rule 
that no motion for a new trial would be entertained 
unlefs two days previous notice Ihould be given of the mo¬ 
tion to the Judge who had tried the caufe, that he might 
be enabled to bring down his notes of the evidence, and 
have them ready in court at the time when the motion 
ihould be made. 


Two days* lid* 
tice to be 
mbtion for new 
trial. 
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Feb* u 


Anonymous. 


No intcrel^ on Q.A8ELEE moved for intereft on the afHrmance in 
a'jSgmenT^^a ®*Yot of a judgment obtained on a recognizance of 
bad recognizance i** the Court of King's Bench. The Court refufed 

in the King’s it on account of the difference between the' form of the 

Bench. recognizance in the Court of King's Benchy and that in 

the Common Pleasy being in the Kin^s Bench confined to 
the amount of the debt. 


Jatu aS. 


Levin v. Newnham. 


Aether the ^HIS was an a£lion upon a policy effeffed upon the 

Harmony t on a voyage to the Baltic, with liberty 
within her port*of to wait off any port for informa^on, and the other ex- 
di(chaige» isafaA tenfive powers given at this time to the affured in fimilar 

qwffion o7law^** policies, and the (hip was warranted free from capture in 
her port of difeharge. The caufe was tried before Gibbs 
at the fittings after Michaelmas Xxsm, 1812, when it was 
proved by the mate of the veffel, that the veffel arrived 
off Pillaut deeply laden, and call anchor in PillaU’-roads, 
two German (or dght Engli/h) miles from the (hore, in 
; ten fathoms water, in order to enable the fupercargo 

to get information from the land. It did not appear 
that the mafter had received any previous intelligence 
of danger at Pillau. The veffel was there captured. 
She could have come in nearer to the Ihore, if the mafter 
had fo chofen, without unloading. There was a con» 
fiderable ftruggle upon the point whether (he had drop* 
ped anchor there, merely for the purpbfe of' the fuper* 

cargo’s 
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going on ihore to obtain information to enable 
him to fele£): his port of difcharge> or whether (he caft 
anchor becaufe (he had already chofcn Pillau as her port 
of difcharge. The charter party defcribed Pillau as 
her deftined port, with liberty to call at Carljham for 
information! The invoice and bill of lading fpoke of 
Pillau as the port of difcharge. The Defendant afluming 
that fuch was the cafe, infifted that the underwriter was 
protefted by the warranty. Gihhs J. told the jury that 
this was primd facie evidence of an intent to go to 
Pillau as the market, but he dire£led them, that the 
owner might alter that intent, and might either fufpend 
it, and wait for information whether it were fafe 
to go into Pillau or not, or that he might wholly 
alter it; and if he had fufpended his intention, then, 
until he had made up his mind, Pillau was not his 
port of difcharge; and the learned judge left it to 
the jury, whether, upon the whole, they thought 
he had made it bis port of difcharge or not, but re- 
ferved liberty to the Plaintiff to move for a new trial, 
fubje^ whereto, the jury found a vcrdi< 5 i for the 
Plaintiff. 


7 *^ 

xSi?« 

» * 

Levik 

v. 

Newkham* 


Pell Serjt, now moved to fet afide the vcrdifl, and 
have a new trial in this and two other caufes. He faid 
he meant to make two great ^uellions: (irff, that the 
evidence had e(tabli(hed the fa^, that the affureds had 
made Pillau their port of difcharge; fecondly, ihat the 
veffel, when captured, was within the port. The doubt 
was, whether it were not a mixed queftion cf law and 
fa£t, whether the (hip at the time of the capture, were 
ip port or not; though there was circumilances in 
DalgUyb V, Brqohi 15 jE'^,303., which did not exiff 
here: he intimated that the learned judge had referved 
the point, in confequence of a difference in opinion 
between this Court and the Court of King's Benchy ns 

that 
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V* 

Newshau. 


that Court had expreifed their fentiments in the cafe of 
Dalglei/h v. Brwke, \The Court denied that there 
was any diiTeience between the judgment of the two 
courts, as the opinion of this Court was expre/Ted in 
Ke^er v. Scotty anicy 660. The fa£is in DalgUyh v. 
Brooke did not fupport the doclrine there laid' down j but 
this Court adhered to the do£trine, not relied oa 
faSs of that cafe.] * 


Mansfield C. J. In this cafe, I have no doubt, that 
Pillgu was intended to be the fhif/s port of difcbarge, 
if it were fafe: the charter party is made on the • 
4th of September: but at a fubfequent time, the loth 
of September, the time of making the policy, the aflurance 
is declared to be to any port or ports of difcharge in the 
Baltic. It would indeed be utter madnefs in the prefent 
political llate of Europe, for an owner abfolutely and 
irrevocably to fix in this country ,a (hip’s port of dif> 
charge; and 1 cannot think that either the owner or the 
mailer of a velTel vi'^ould do it* Extraordinary powers 
are now given to touch and (lay at any port or ports for 
information. According to all evidence, as well as I 
recolle£l, there is no indance of a (hip beginning to 
lighten fo far as eight miles from the (hore: they cad 
anchor at that didance for information only^ 

The Court refufed the rule. 


. ^ Pensok, Executrix, v, Johnson. 

An attorney’s b 1 & ^HIS was an zStion brought to recover the amount 
may be ^epred ' . due to the tedator for bufinefs done by him as an 

So^itisliisex- ^‘ttomey; and the Defendant had before appearance 
ectt^ who fuel c4}tained a rule nifi that the bill might be r^erred to 
^ ^ the prothonotary for taxation,- and that the proceedings 
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might be ftayed upon payment of what ihould be found 
due/ and the coils. 

Shepherd Serjt. now oppofed this rule upon two 
grounds^ firil that the Defendant could not be heard 
before appearance; fecondly, that according to the 
authorities of Lee Executor v. Knightt Barnes, 119.; 
and Chappie and another executors of Gough v. Chapman, 
Barnes, i22.> after the attorney’s death the bill was no 
longer'a fubjed: of taxation. 


181J. 

PsNsotr' 


V. 

JOHNSC67. 


The Court held, as to the iirlt point, that it was the 
daily practice to grant Defendants before appearance a 
fummons for payment of debt and colls ; and as to the 
fecond point, that the practice was otherwife in the 
Court of King’s Bench, and in conformity thereto, they 
made the rule to refer the bill for taxation, 

Abfolute. 


Reyner v. Hall. 


Feb. 3. 


was an a£lion upon the fame policy on which A ihip was ia- 

tlie Plaintiff recovered againft Pearfon, ante, p. 662. 

Upon the receipt of the letters mentioned in that cafe, port. A letter 

ilatins that the Conjlantia had been taken at Swinnemund, announcing her 

being forced into port by heavy gales, the parties fup- „ be in port, oa 

poling that the capture was of the nature deflgnated by which the under- 

the warranty againft feizure and capture in port, and 

that therefore the rilk had never attached, adjufted op former returned, 

the back of the policy a return of the premium) to whicli, *“<1 

^ ^ ceived back, die 

premium. It after*' 

wards appeared the capture was not in port. Held that the allured was not preluded 
by the adjiiftmeat and repayment from recovering on the policy, 

IVhether die uoderwriter’e name had bera Brack «ff the adjufinent only, 

Or 9ff the policy alfo. 


as 




i5i3* 

RsnoR 


v» 

Haix. 


'CAStS IN "HILARY tERM 

as is ufual) the Defendant figned the initial letters of hit 
name, and afterwards a^Iually paid the money; wherd* 
upon tile Plaintiff’s broker ftruck out the Defendant's 
initials with a pen, but accidentally omitted to ftrike out 
his name from the fubfcription ou the face of the policy. 
In the'cafe of another policy upon the fame rifle, the De<» 
fendant’s fubfcription on the face of the policy, as well 
as his initials fet againff the acljuflmcnt on the back, 
were flruck out after re-payment of the premium to the 
afliired. But when the Plaintiff became mote fully ac*> 
quainted with the circumffances, he infiKled that the lofs 
had been occafioned by a riik, againft which he was'pro- 
tefted by the infurance, and he brought this ailion. 
Upon the trial of the caufe at the flttiiigs after Hilary 
term iSia^ the jury found a verdift for the Plaintiff, and 
Vaughan Serjt. had in Bajler term 1812 obtained a rule 
nifi to fet it aflde, againff which 


Shepherd and Serjts. now (hewed caufe. ITiey 
admitted that while both parties were ignorant of the 
iz€ty they might, if they had pleafed, have entered into 
an agreement upon that ground, to refeind their con¬ 
trail j but that was not this cafe. Here the parties fet¬ 
tled the account upon a belief that they knew the fa£i, 
but they were mi (taken; and as they had proceeded to 
make an adjuffment under that miffakc of the fail, when 
the fail was cleared up they were reffored to their ori¬ 
ginal (ituation. They admitted that where both parties, 
knowing the fail, come to a fetdement on a miftake of 
the law, they are bound tliercby {a). Da Cofla v. Friths 
Burr. 1966. would doubtlefs be cited, but It was not ap¬ 
plicable. Park on Inf. 6ih ed. val. i. p. I <>7. The Court 
in commenting on that cafe, take the diffinilion, that 
there the lofs was total at the time of the adjuffment 
and payment, and therefore, although fubfequent circum* ' 


(a) Sec Br\Jbane v. BaereSfpeft v. X43* ^ 

8 fiances 
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{{aiices changed it to a partial lofs^ the fettlement Ihould 
not be refcinded ; otherwife, if it had become a partial 
lofs before the adjuftment. But here was nd change 
in the circumllances of the veiTel. The capture was 
always a lofs prote£bed by the policy, although the 
parties did not know whether th^ fpot where the lofs 
happened within or without the port. The Plain¬ 
tiff had received a part when he was entitled to the 
whole, which was no accord and fatisfaiSlion. And he 
was not bound by the miffake. 
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V. 

Haix. 


Vaughan and Rough Serjts. contth. In Reyntr v* 
Pearfon^ there was no adjuftment. The Plaintiff reco¬ 
vered on the merits. Here the Plaintiff was concluded 
by tlie fettlement. Bilbie v. Lumlcy, 2 Eaji. 469. Where 
a party pays nioney, having either the ki^owledge, or the 
means of knowledge of the true ftate of the fa£ts, he 
cannot recover it back. There the underwriter who 
paid had omitted to read a letter which was put into 
his hands. Mo new izCXs had been difeovered in the 
prefent cafe fince the adjuftment: the parties, when iftcy 
made it, con ft rued the fa£ts ftated as amounting to an 
arrival. Under the circumftances, the fpot where Ihe 
was taken muft be confidered as the (hip’s port St dif- 
charge, becaufe (he had felefted it for fuch. Dalgleijh v. 
Brooke 15 Eajl* 295. The parties fo conHdered it, and 
if they were miftaken, it was a miftake in point of law', 
which would not enable the Plaintiff to alter the prefent 
ftate of things. Da Cojia v. Frith was ftrongly in favor 
of tire Defendant. There was a marked diftin£lion be- 
tween mere adjuftment and actual payment. Herbert v. 
Champion, i Campb. 1 34. Shepherd v. Chenuter, I Campb, 
274., note of the reporter, which, as is obferved in 1 Park 
on Inf, 6th ed. 167., is very fenfible and learned, 

Mansfield C. J. The Ihip was loft. The defence made 
to this aftion was in fome reipefts (imilar to that made 

ia 






Hall. 


CAlaa IM HILART TERM 

* 

in mftnj af the PUlau cafes, that the (hip was captured in 
port, ihe was warranted by die afiured to be fiee 

of capturt. Upon that queftion, howerer, the Plaintiff 
was clearly entitled to recdver. But in anfwer it Is 
urgedf that the Plaintiff having received a letum of the 
premium, which could only be due on the event of tint 
fliip*s having arrived, the Plaintiff could not recover for 
a Iqi^. In Pearf9n*s cafe, the only witnefs examined 
flated, that the return of premium was accepted on die 
fuppofition that the ihip was a^ually at Snuinnemund 
when (he was taken. Is not this then the cafe of money 
paid under a miftake of faA ? 1 think it is, and that 
this tranfa£Iion does not defeat the Plaintiff’s right to 
recover. 


Gibbs J. I am of the fame opinion. The Defendant 
(ays, (ingenioufly,) that it was a miftake of the law, and 
that it was agreed that the place where the (hip was 
taken (hould be confidered as being at all events the 
port. But this is not a corredi; reprefentation of the cafe, 
it was confidered that the (hip was in point of faQ 
a^Iually at the port of Swinnemund. 

Tif Court held that there was no diftin£Uon in favor 
of the Defendant upon the policy which had been ac« 
tually cancelled. It was only the cafe of an inftr-ument 
deftroyed by miftake. 

Rule difeharged* 
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Williams v. Land. 


A3.4- 


TENS Seijt. had obtained a rule nyi for changing the In c&fe, the . 
venue from Devon to Cornwall, The ai^ion was 
cafe for overturning the Plaintiff in a ftage coach in a entirely as to re- 
journey from Exeter to Falmouth y at the" Corni/h end of venue, in 

the bridge erected acrofs the Tamar y which divides the ^ 
two counties. tamed. 


Befl Serjt. oppofed the rule, firft, upon the ground 
that the contrail for conveying the Plaintiff was made 
in Exeter t but the Court held, that though’that cifcum- 
ftance would have been an anfwcr to the application if 
the a£fion had been ajfum^ty yet that in tort it was 
immaterial to the caufe of action. then urged, 

that the negligent driving muff have begun in the 
' county of Devon^ before the coach had croffed the 
'Jilum aqua. 


PertCuriam. The negligence would have been no 
caufe of a£^ion, if the injury had not be<^ fuf- 
t^ed. 


Lens made his rule 


Abfolute. 
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Raoobtt V. Axmore. 


Tbeaccq>tor 
ofabiUlor^e 
accominoilation of 
the drawer is not 
hy 

timeipven to 
Ae drawer. 


'Jj^IS was an af^ion upon a bill of exchange, brought 
againft the acceptor. It was tried before Monoid 
C. J. at the fittings after the laft Michaelmas term, when 
the defence attempted to be eftablifhed, was, that the 
acceptor had accepted the bill for the accommodation of 
the drawer, without confideration; and that the holder 
had fince given time to the drawer, which, according to 
the doctrine laid down in Laxton v. Peate, 2 Camph, 
185, in the cafe of an accommodation acceptance, dif- 
charges the acceptor. The jury found a verdi£^ for 
the Plaintiff, and Vaughan Serjt. relying on the fame 
authority, now fought to fet it afide and have a new 
trial. 


Mansvield C. J. It is probable that the bill was 
accepted without confideration, but there was no fuf- 
ficient evidence of that {z€t, and therefore the point 
relied on, does not arife. Neverthelefs, except in the 
cafe cited from Campbellt it never was known that any 
thing pafiing between other parties could difcharge.an 
acceptor, but in the prefent cafe it is unneceffary to 
decide that queftion. {a) 


(a) See Fentum v. Poceeh, pojt^ v. X9s. 



in THfi Pinr-THisQ Yeab of GEORGE in. 


tSij. 


Leach v, Hewitt. 

^JpHIS was an action upon a bill of exchange putport* 
ing to be dated from the Northampton Bank, 22 Sept. 
1811) and to be drawn by W. Crooke, as agent for Rogers, 
Crooke, and Company, upon, and purporting to be accepted 
by Rogers and Co. 83. Lombard Street, in favor of the 
Defendant or order. Upon the trial of the caufe at the 
London fittings after Hilary term 1812, before Man^ld 
C. J., it appeared that the bill had been indorfed by 
Hewitt, at the requeft of a perfon named Cattle, who 
had pafied it to Rohfon, who had palled it to Percy, 
who transferred it to the Plaintiff for a valuable con- 
fideration; viz. in payment for fome wine. When the 
bill was due, Dawfon and Co. the bankers of the Plain¬ 
tiff attempted to prefent it for,payment according to the 
diredfion, but found no fuch houfe as Rogers and Co. in 
Lombard Street, nor, upon enquiry, was there any fuch 
houfe as Rogers, Crooke, and Co., conftituting the North- 
ampton bank, and the bill was a mere fabrication of Cat- 
tle*s, who aflumed the ftyle of Rogers, Cro^e, and Co. 
for the purpofe of fraud. After four days the holder 
found the Defendant, who lived in Clerienwell, and at 
firft denied his fignature, but afterwards confeffed it. 
The officer had no difficulty in finding him to arreft. 
The defence was, that he had not had due notice of 
the difhonour of the bill. On the other hand it was 
urged, that the Defendant had taken the bill without 
confideration, and therefore was not entitled to notice, 
inafmuch as the drawer, who was a fi£litious perfon, 
clearly had no value in the acceptor’s hands, who was 
alfo a fiAitions perfon. There was no evidence that 
the Defendant was party to the fraud. Mans^eld C. J. 

5 D 2 direffed 


Feb. 4 . 

One who with* 
out confideration, 
but without fiau^ 
indorfes a bill in 
which both the 
holder and ac¬ 
ceptor are 8^* 
tiouB perlbna, 
is entitled to , 
notice of die dU> 
honour of the 
biU. 
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direfled the jury^ that if the Defendant were a party 
to the fradd, he was not entitled to notice, but that if 
his condu£^ was not fraudulent, but he took the bill 
innocently,, he was entitled to notice ; whereupon 
the jury found that the Defendant was not privy 
to the fraud. The Plaintiff was nonfuited for want 
of notice. 

Vaughan in Eajier term 1812, obtained a rule 
ni/i to fet afide the nonfuit, and have a new trial, upon 
the authority of De Berdt v. Atkinfon, 2 H, BL 336. 
where BuUerh lays it down, that the rule requiring 
notice is only applicable to the cafe of fair tranfaflions, 
where the bill or note has been given for value, in 
the ordinary courfe of trade. It was faid that the in> 
* folvency of the drawer did not take away the neceffity 
of notice: that was true where value had been given, 
but no further. In that cafe it was plain that the 
Defendant had lent his name, merely to give credit to 
the note, and was not an indorfer in the common courfe 
of bufinefs. 

Befi S&tjt, now (hewed caufe againft this rule. The 
bill was a fraudulent tranfa£lion, but ^e Defendant was 
no party to the fraud. The officer found him without 
difficulty. The Plaintiff knew lus abode four days aftca 
the bill became due; and with diligence applied at an 
earlier period, the Plaintiff might have found him in 
time to give him due notice of the dilhonour of the 
bill. The indorfer was entitled to notice, unlefs he had 
been implicated in the fraud, which the jury had ex- 
prefsly difaffirmed. 

Vaughan, in fupport of his rule, contended, firft, that, 
the evidence (hewed that the Defendant was implicated 
in the fraud, (ince he had been prevailed on, as he 
himfelf decbied, by Cwhi» to put name on die b 91 . 

Secondly* 
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Secondly, even if he were not, the drawer and acceptor 
being non-entities, he was not injured by ^e want of 
notice, and therefore was not entitled to infift upon it 
as a defence. But further, if he was entitled to notice, 
he had difpenfed with it by not having a known re- 
lldence. ^ In the cafe of Bateman v. Jofephy 12 Eajt, 433., 
it was determined, that if the holder cannot And the 
indorfer*s place of refidence, he needs not to give him 
notice. 



Lbach 


V. 

Hkwut. 


Mansfield C. J. It is the Defendant’s own fault 
if he has indorfed a bill of perfons who cannot anfwer 
over to him, and he muft be the fuiFerer thereby, but 
he has only placed hinifelf In the common fituation of an 
indorfer. It appears that the Plaintiff knew where to 
find him after the fourth day. 

Chambre J. Mr. Barnes, the lesHned. editor of my 
brother Bayley*s work on bills of exchange, has fub* 
joined in p. 136. a very fenflble note upon the cafe of 
De Berdt v. Atkinfon. He fays, The G>urt appear 
to have proceeded on a mifapplication of the rule 
which obtains as to accommodation acceptances; in 
thofe cafes, the drawer, being himfelf the real , debtor, 
acquires no right of a^ion againft the acceptor, by pay¬ 
ing the bill, and fuffers no injury from want of notice 
of non-payment by the acceptor. But in this cafe the 
maker was the real debtor, and the payee a mere furety, 
having a clear right of a£fion againft the maker upon 
paying the note; and therefore entitled to notice, to 
enable him to exert that right.” 

Gibbs J. The indorfer undertakes to pay, if thofe 
who ought to pay do not. Therefore he is entitled to 
notice, that he may have his remedy againfl; them*. 

Rule difeharged. 

3D 3 



734 


CASES IN HILARY TERM 



9th^ 8 » 


Alexander, Demandant ; Bleasdale, Tenant) 
Hanford and Wife, Vouchees. 


Recoveiy 
amended by ib- 
creafing the quab* 
cities of fpec^c 
clofeSf delcribed 
in the deed as 
being of finaller 
^an the trae 
quantities* 


*^HIS recovery had been fuffered of the manor of 
Ham Place with the appurtenances, 4 mefluages, 
12 gardens, 100 acres of land, 50 acres of meadow, 50 
acres of pafture, 60 acres of wood and underwood, and 
common of pafture for all cattle in Red Marley^ and Da* 
bitotf in the County of Wercejier, and of all and all man¬ 
ner of tythes arifing, &c. within the aforefaid premifes. 
The feveral clofes were fpecified in the deed to make a 
tenant to the precipe by name and computed meafure of 
each; the whole of the land therefore had pafted to the 
tenant to the precipe; the aggregate quantities there 
ftated did not exceed the number of acres ftated in the 


recovery; but upon a recent fale and adlual admeafure- 
ment, the parcels had been found to contain as follows: 


A. R. p. 

Houfe, &c. - - - ? 3 8 

Three cottages and gardens i 2 28 

Arable and roads - -156 o 15 

Meadow - - - 20 3 25 

Wood - - - - 35 * 3 ** 


271 3 25 , being 12 acres 

more than were mentioned in the recovery. And it was 
objedfed on behalf of a purchafer that the eftate tail was 
not well barred as to the whole. It was fworn by the te¬ 
nant in tail that he had intended to pafs, and had given 
inftru^ions for a recovery to pals the whole. It did no^ 
appear that there were any general words to aid the 
amendment. 


Sellon Serjt. had on a former day moved to increafe 
fhe niimber of acres in the recovery, upon payment of 

the 
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the king’s filver for the additional acres, by adding iz 
, acres of land, upon which occafion the CouA hefitated, 
and defired the cafe might be again fpoken to: he now 
moved it again and cited Powell v. Peach, i Bl, 1 202. 



Alexambbi, 

Demandantp 


The Court permitted the amendment. 


Boe, on the Demife of Boscawen and Tower, 

V, Bliss. 

J^EST Scrjt. had obtained, in Michaelmas t&ntk 1812, 
a rule nifi to fet afide the Terdi£^ found for the 
Plaintiff in this ejectment, and have a new trial, under 
the circumftances, that this was an aAion brought by a 
landlord againft his tenant, on a forfeiture incurred under 
a covenant contained in his leafe, that he ihould not fell, 
affign, make over, underlet or incumber that indenture 
of leafe, or the premifes thereby demifed. The evidence 
was that a houfe on the farm had been underlet year 
after year by the tenant, with the knowledge of the land¬ 
lord, who neverthelcfs received the rent after k, and 
urged, that after the condition broken by the firft under¬ 
letting and the forfeiture once waved, the condition was 
gone for ever, and he cited Dumpm^i cafe, 4 Co. Pep. x 19. 
\MansjUld C. J. and Heath J. agreed, that no doubt that 
cafe was the law, but enquired whether there were 
any licence here ? and whether it was contended that the 
landlord having never before exercifed his right to turn 
out the leffee, that indulgence was equivalent to an ac¬ 
tual licence ?3 Bejl admitted he carried his argument to 
that extent. 

"Pbt Court granted a rule niji, 

3 D 4 On 


Feb* 9 * 


A lellbr whe 
has a right of 
re-entry referved 
on breach of a 
covenant not to 
underlet, does not 
by waving hia 
re-entry on one 
underletting, lole 
his right to re¬ 
enter on a fubfe- 
quent under¬ 
letting. 

Nor by waving 
his right to re¬ 
enter on a breach 
of covenant to 
repair, does he 
wave his re-entry 
on a ibbiequent 
want of repairs. 
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Z>OB» 

Ex dem. 
Boscawen' 


V. 

Buss. 


CASES IN HILARY TERM 

On this day3 Shepherd Serjt. would have (Rewn caufe 
againft the rule, but was flopped by the Court. 

Mansfield. C. J. Certainly the profelGon have al¬ 
ways wondered at Dumpor^s cafe, but it has been law fo 
many centuries, that we cannot now reverfe it. It does 
not however embrace the prefent cafe. 


Gibbs J. This is a queflion whether the landlord by 
overlooking a former underletting, has waved the right 
of re-entry for a fubfequent underletting. That is too 
ilrong a propofition, I think, to be made much of. 
For on that principle, if a landlord once knew that his 
premifes were out of repair, and did not fue inflantly, 
he could never after re-enter for a breach of covenant 
committed by their not being repaired. I fuppofe the 
Defendant rdies on Dumpof*% cafe, and infers that this 
tolerance is tantamount to a licence, but this is too (Irong 
a propofition: we may therefore difpofe of this cafe^ 
without further argument. 

Rule difeharged. 


F«^.zo. Lee, Demandant; Rashleigh, Tenant ; Rash- 

EEiGH, Vouchee. 


If an efiate, 
of which a reco¬ 
very is fufiixed, 
lies in two 
counties, there 
muft be a fepa- 
late affidavit of 
the caption in 
.each county. 


^WO recoveries were fufiered of lands in Kent and 
EJfex. There was only one affidavit ftating the 
caption in both counties. Heywood Seijt. prayed that 
the recoveries might pafs upon the produdlion of another 
affidavit Hating the caption in one of the counties, and 
applying the exifling affidavit to the other, fo that there 
might be a feparate affidavit of the caption in each. 

13 FiaU 
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Bleasdale, Demandant ; Alexander, Tenant; 
Eyres and others, Vouchees. 

J'ENS SCTjt. moved, that this recovery might pafs. 

The obje£tion raifed to it was that the affidavit of 
the taking of the acknowledgment by a married woman 
in Irelatidi Hated only that flie knew the intent thereof 
was ** to pafs her eftate or eftates,” not faying ihe knew 
it was ** for fufTering a common recovery to pafs her 
eftate or eftates.** 

Heath J. The Court never permits a departure 
from the ufual form. Thofe words are infufficient. 

Court refufed the application. 


Tenant ; Duke of 


Jacob, Demandant j ■■■ 

Devonshire, Vouchee. 

J'ENS Serjt. moved to amend a recovery which had 
been fuftered in 1732 accompanying a conveyance 
of the antient monaftery of Glqflonbury of the fame date, 
by infecting the parifties of St, John the Baptifi and St, 
BenediB in Glajlon otherwife Glajimhury, The deferip- 
tion was general in the deeds, ftating the lands to be 
iituate in the parilh of Glajlon otherwife GliJIonbury: 
it was fwom there was no fuch parilh as Glafion or 
Glejlottburyt but that there were the two parifties of 
St. John the Baptifi and St. BenediB, and that they were 
both in Gltjlon otherwife Ghjionburyf and (hat the lands 
deferibed extended into both parifties. 


' 737 
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Feb. 10. 


The affidaidt 
of the taking the 
acknowledgment 
for a recovery 
mull Hate that 
the party knew 
it was for 
the purpofe of 
fulTering a 
r^overy. 


Feb . 10. 


Where lands 
in two parilhes 
were conveyed as 
lying in the 
parilh of G.t 
which was the 
true name of 
neither of Ihem, 
nor of any 
parilh, but was 
an additiem 
equally applicable 
to both, ibe 
Court permitted 
both parilhes to 
be added to an 
old recovery. 


The Court permitted the amendment. 
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ra* xo. Dos, on Demife of Clarke, v. Roe. 


In a country 
ejectment the 
notice to^the 
tenant in pollef- 
fion may be to 
appear in the 
next ifTuable term, 
and judgment 
againft the 
cadual ejedtor 
may be moved 
for in that term. 


J^ELLON Serjt. moved for Judgment againft the 
cafual ejedor. The venue was Buffdk^ The de¬ 
claration of Trinity term laft : the notice was to appear 
in the next Hilary term inftead of Michaelmas in thp 
ufual way, a term being thus omitted, and in which term 
the general practice is to move for judgment, but Mellon 
contended that fince in a country caufe the Defendant 
had in faA till the next ifluable term to appear in, 
which in this cafe was the prefent Hilary term men¬ 
tioned in the notice, it was no injury to the Defendant 
to lhape the notice accordingly, and that it was fufiicient 
for the leftbr^of the Plaintiff to move for judgment in 
the courfe of fuch iffuable term, wherein the Defendant 
was to appear. 


The Court granted him the rule for judgment. 


Teb, 10. Kindbrley, Demandant; Domville, Tenant; 

Sir C. W. Bamftldi, and George W. Bam- 
EYLDE, Efq. Vouchees. 


The Court will ^HEPHERD Serjt. moved to amend a recovery, by 
not amend a infcrtine the pariihes of Pilton and Heanion Pun- 

fertingmore chardin^ under the following circumftance?. The tenant 
parShes, unldi it ^ail had conveyed to truftees in truft to fell, all that 
meffuage or tenement called Eafi Beer Farm, and cer- 

land in thofe 

pariihes pallM by the deed. 

Although the intention to pafi them be fwora to, and the conlbn Aion of the deed at 
the worft is only doubtful. 

8ut where the deed clearly pafles them, omitted parilhea may be adde A 

I tain 
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KlNDXRLXr* 

Deounduit. 


Kame of ibt 
Mate, 

. 

Name of the I 
Tenant, ' 

Names of the j 
feveral Clofes in | 
the Eftate. 

Quantity of each 
Clofe, 

EaJI Bier Farm, 
ill the Parifti of 
AJbfarJ. 

y» SmM> 

Hlaeiacrt. I 

1 

▲. R. P. 

421. 


It appeared that feveral of the clofes enumerated in 
the third column oppofite to the title in the firft column^ 
Eajl Beer farm,” as being comprehended therein, 
were not in the parifli of Afiford^ in which the reft of 
Beer farm was (ituate; but in the adjoining pa- 
riflies of Piltm and Heanton Punchardin, And it had 
been objected to the title, that as to thofe clofes 
the entail was not well barred, the recovery not pur¬ 
porting to be fuffered of any lands in thefe parilhes. 
It was fworn that thofe lands were intended to pafs. 
Shepherd argued that this amendment might be made by 
the deed to lead the ufes, for that although ^he deed 
inentioned only particular pariflies, yet this was not the 
ordinary cafe, where the defeription of the eftate was 
circumferibed by the reftridlive addition of the parifh \ 
if the grantor had entirely conveyed all his Eaji Beer 
farin in Aftfordt that might have been confined to fo 
mpeh of the Et^ Beer farm as lay in Afliford^ and 
would not pafs the refidue •, but here he had referred to 
the fchedule, which mull therefore be taken as if it had 
been incorporated in the body of the deed; and then, 
as he conveys thefe clofes, parcels of E^ Beer farm, 

by 


tain odier farms and hereditaments therein named, iii the 
parilhes of AJhfordi PifweUf Tede^ and certaiif other 
parilhes therein mentioned, but not including Heanton 
PunchardWi or Pilton, all which were known by the 
names, and were let to the feveral perfons, more par¬ 
ticularly enumerated in a fchedule thereunder written. 
The fchedule was arranged in columns, in the following 
form: 
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1813. by names and quantities, all thofe parts of the defcrip- 
‘ " tion being corre£l;, though he incorre£ily annexes Ae 

T Vpan,^aii». additional defcription of Et^ Been farm as entirely 
lying in AJbJord pariA, whereas thefe parts of it are in 
Piltofti and Heanton Punchardin, the erroneous part of 
the defcription mUft be reje£^ed, but the grant is good: 
the relelTee could clearly recover them in ejectment. 


Per Curiam, The cafe fimply put is Ais. It is a 
conve3rance of an eftate called Ec^ Beer farm, lying 
in the parifli of AJbford^ which is particularized in the 
fchedule : therein are enumerated the fields, but certain 
of them lie in other pariihes. It is argued that this 
defcription fuffices to pafs the whole eftate ; but unlefs 
the Court could fee it irrefiftibly, there is nothing to 
amend by: it is not enough that it is doubtful whether 
it would pafs by the deed or not. 


Hie Court reje^Ied the application. 

The reporter having examined the deed for general 
words, and found therein diat Ae parties conveyed all 
the lands of which the vouchee was feifed in the parilhea 
enumerated, « or elfewhere in the county of Devon^' 
(within which all the premifes were fituated) dire^ed 
a further application to the court; and Shepherd accord¬ 
ingly ag^n moved upon that ftatement, when the Court 
immediately granted the amendment. 

Fiat, 



IN THE Fifty-third Year of GEORGE III. 


741 


1813. 


I—i 


Doe, on Demife of Mawson, v. Liston. 

'’J’HIS ejedment was tried before Wwtd B. at the ^Tork 
fummer aflizes x8i2* The FlaindS were well 
entitled under a writ of ele^ which they had fued out 
upon a judgment in debt obtained againft Aydon and 
Ehoetti to recover the premifes which had been fet 
out to them by metes and bounds, againft the defendants, 
who were the tertenants to whom the land had been 
demifed by Aydon and Elnuell^ unlcfs the eftate had be¬ 
fore the elept vefted in the aflignees of Aydon and Elfuell, 
who had become bankrupts. The Plaintiffs contended, 
that in order to prove the title of the aflignees, it was 
neceffary to prove the bankruptcy of Aydon and Eliuelh 
and that to prove that, it was neceffary to prove the pe¬ 
titioning creditors* debt. The petition was proved to 
be preferred by the aflignees of Swaino and Co., and the 
Plaintiffs then ' infifted" that in order to prove that the 
debt was due to them, it was neceffary to prove the 
bankruptcy of Swaine and Co., and the title of their af- 
fignees, for that until it was fhewn that the commHlion 
agsunft Snvaine had well iffued, although it was proved 
^at Aydon And EItveil were well indebted to Stuaine, it 
was not (hewn that they were indebted to Swainds 
aflignees. To this it was anfwered that the Plaintiffs 
had given no notice of their intention to difpute the 
validity of the proceedings in bankruptcy, as was re¬ 
quired by the ftatute 49 G. 3. r. I2x.yii<^ and that 
they were therefore precluded from contefting them. 
But Wood B. held, that as the title of the aflignees 

affignee, by all the like proof by which the title of the aflignee 
proved. 

only 


Foi, li. 


If the title of 
affignees of a 
bankrupt’s eftate, 
firangers to the 
record, comes in 
qoeftion inciden¬ 
tally, it muft be 
proved in the 
lame mode as 
before the ftatute 
49 G, 3. e.iaz-, 
although no no¬ 
tice of contelflng 
die bankruptcy 
has been pven 
by the oppofite 
party. 

Whether a 
deed of compo- 
iition entered 
into for the 
exprefs purpofe 
of committing 
an aA of bank¬ 
ruptcy, will have 
that cfteA be¬ 
tween parties to 
that adl. Qu^re* 

In proving die 
title of aflignees 
of a bankrupt, 
if the petitioning 
creditor was the 
aflignee of 
another bank¬ 
rupt, it is ne- 
ceflary to prove 
the tide of the 
petitioning credi¬ 
tor to be fuch 
in qfut&ou is to be 
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only incidentally came in queftion in the courfe of the 
defence, and it was not neceflarily contemplated by the 
Plaintilfs that they muft impugn the aifignees’ title, this 
was not a cafe to which that provifion of the ftatute 
was applicable. The defendant therefore in order to 
anfwerthe obje£tion by the fa6;s, attempted to (hew that 
Stuain/i commiffion was well founded, and to prove 
that the debt was due to the petitioning creditor from 
Aydon and EUuelly the Defendant called as a witnefs 
the folicitor under the commaihon againft Svjaine^ who 
after that commilhon had ilTued, went to Aydon and 
Elwell to demand payment of this debt. He could 
not however fwear as to the words in which the de¬ 
mand was made, whether he had demanded it on be¬ 
half of the aifignees, or had only demanded the debt 
generally on behalf of Svfaine* The Plaintiff therefore 
urged that this, although it was a good admiflion by 
Aydon and Elovell that they owed the debt to the bank- 
Tupt, was no evidence that they owed it to the aifignees. % 
Weed B. however, thought that this was evidence ijuf- 
ficient of the title of thofe aifignees, and fo dire^ed the 
jury. Another point arofe in the caufe. In carder to 
impeach'the commiifion againft Ayden and ElmtUt it was 
objedled that the a£t of bankruptcy of Ayden and EleviU 
was an a£t concerted between the petitioning creditors, 
the aifignees of Swaintf and the aifignees of Ayden and 
Eliuelli it was an aflignment by deed executed by 
Ayden and Elwellt and by a perfon named Ran^den, as 
attorney for the aifignees of Swaine and Company, and 
by Swaim himfelf; and it was proved that juft before 
the exeration a converfation todc place between diemi 
wherein it was agreed that it was better for Ayden and 
Elveell to become bankrupts 3 and that deed was pre¬ 
pared- and executed for that exprefs purpofe, but the 
ailifimees of Swaint and Co. were not parties thereto. 

Wood 
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Wood B. referved this point alfo* and the jury found 
a yerdiA for the Defendan't, with liberty by confent fo^ 
the Plaintiff to move to enter a verdid; for the Plaintiff, 
if the Court fhould be of opinion that the Plaintiff was 
entitled to recover. 

Accordingly Shepherd Serjt. m Michaelmas term i8i2> 
moved for a rule nyi: he obferved that no cafe had 
hitherto been actually decided on the laft point. In the 
ordinary cafe where a debtor is denied to his creditor 

it cannot occur; no creditor calls on his debtor for the 

■ 

purpofe of being denied, but if he (hould call with that 
intent, the creditor concurring in the a£t, would be 
neither defeated nor delayed thereby: therefore it would 
be no aA of bankruptcy. This was the cafe of a deed, 
but it was queftionable whether the effedk of this alfo 
were not in like manner done away. 

.iHte Court granted a rule n^. 
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V 

LnxoK. 




Lens Seijt. in this term ihewed caufe againll this rule 
for entering a verdiA for the Plaintiffs; admitting that 
it might be the intention of Aydon and Elwell to com¬ 
mit an a£l of bankruptcy, no privity to that intention 
was brought home to the petitioning creditors, and 
therefore, he contended, the concert did not, as to them, 
vitiate the commiflion. He alfo admitted both on the 
words and the principle of the ftatute 49 G. 3. r. lai. 
that as the affignees were no parties to the record, and 
tills was a cafe between third perfons, wherein the 
validity of a commiflion of bankruptcy comes into dif- 
cuflion only incidentally, as a matter of defence, it 
mull be proved as heretofore notwithftandin|^ thiS' fta- 
tttte. But he faid it was in evidence that Snvaine and 
Co. who had been bankers in London, had been under 
great advances to Aydon and Elwell by accepting bills, 
which their affignees paid after the bankruptcy of 

Swaine 
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l)ox 


V* 

Lisioir. 


Swine and Company. It was not incumbent on them 
therefore to fliew that they were legally the alfignees 
of Swaine and Company, it was fnlficient if they were per- 
fons who on behalf of that eitate had paid a fum of 
money, and thereby had become creditors upon the bills. 
There was enough evidence of this money being due, 
for when Aydon and were applied to by thefe 

perfons as aflignees for the debt, they treat with them 
in that charaAer. 


Shepherd in fupport of his rule was ftopped by 

The Court. The objeftion founded on the ftatute of 
49 G. 3. that there was no notice of contefting the 
bankruptcy, has no foundation, becaufe the alfignees 
are not parties to this record, and the ftatute can only 
apply to perfons who might have knowledge that the 
bankruptcy might be fet up, and therefore could give 
notice of their defign to conteft it, which is not the cafe 
here. The alfignees of Swaine muft previoully conned 
diemfelves with the bills, in order to Ihew that they 
had a right to pay the bills, and they could not conned 
themfelves with the bills without proving themfelves to 
be alfignees, which they could not do but through* the 
medium inlifted on. It is impolfible to fay, upon this 
eiddence, that the right of the affignees of Swaine and 
Co. was made out, and therefore the rule muft be 
made 


Abfolute. 



IK TRC Fifty-thi^d Y&ae OF GEORGE in. 


745 


1813. 


Bttrn V. Miller. 

PlaintifF in his firfl: count declared upon a 
written agreement between the Defendant himfelf, 
and Sayers who was his fecurity, whereby, after reciting 
that the Defendant being in pofleffion of an inn called 
the Trafalgar Hotely had agreed to let it, from the ad of 
April 1810 to the ad of April 18ii, to the Plaintiff, at 
a certain rent, upon condition that the Plaintiff, the 
leffee, fhould within two months from that date, build 
a tap room, (which was then floor-high, and the door 
way whereof was •ere(^ed) according to a plan to be 
agreed upon between the parties, the Defendant agreed 
that he would at the end of the year take and pay for 
the fame at a valuation to be made thereof, except of 
the part then floor-high, and the door frame; the Plain¬ 
tiff then averred that he completed the tap-room within 
two months, and that after the end of the year, he ap¬ 
pointed a perfon to make a valuation, which was made, 
and that the Defendant re-entered, but refufeff to pay for 
it: another count Hated that the tap-room was to be 
built, omitting that it was to be according to a plan 
agreed on, and averred a refufal by the Defendant to 
make a valuation, and a third count Hated that it was to 
be built in the manner moH convenient to the workmen i 
but in all the fpecial counts it was averred that the agree¬ 
ment was, to build the tap-room within the two months, 
and that it was built within that time, and upon the trial 
of the caufe at the Chelmsford summer aflizes i8x2, before 
Macdonald C. B. the agreement was proved as firH aver¬ 
red, and it was further proved that no fpecific plan for 
the tap-room was ever drawn out or agreed on, that the 
tap-room was not completed until four months after the 
date of the contra^ } that the Pbuntiff had conHru£fced 
VoL. IV. 3 E e cham- 


Feb, XX. 

A leflbr con¬ 
tracted to pay kis 
tenant at a valua¬ 
tion for certain 
erections purluant 
to a plan to be 
agreed on, pro¬ 
vided they were 
completed in two 
months: no plan 
was agreed on, 
and after the 
condition broken, 
the lellbr en¬ 
couraged the 
lellt^ to proceed 
with the work. 
Sad held that 
the leflee might 
recover as for 
work and la- 
boiu* on an im¬ 
plied promif^ 
ariling out of ib 
many of the faCts 
as were apph'ca- 
ble to the new 
agreement. 
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Burn 


V* 

Miller. 


a chamber over the tap-room, that in tlie mrogrefs of the 
work, and after the two months had elapfed, the De¬ 
fendant had been heard to fay that the chamber above 
the tap-room would be an ufeful room, and to aflc when 
would the Plaintiff finilh it ? if he did not finifli it foon, 
he the Defendant would finilh it himfelf, the expence 
would be nothing to the Plaintiff, it would all fall upon 
him the Defendant; but when it was nearly complctedy 
the Defendant faid that he ihould not finilh it. At the 
expiration of the term, the Defendant re-entered on the 
premifes. Macdonald C. B. thought, that as no fpecific 
plan of a tap-room had evei^becn drawn out, it was for 
the jury to confider whether the room over the tap-room 
had not been carried up with the approbation of the 
Defendant, and if the jury thought it was, and that it 
had been finilhed within the two months, the Plaintiff' 
was entitled to recover on the fpecial counts; but if it 
was not finiflied within the two months, then the Plain¬ 
tiff was entitled to recover upon his counts for work, 
labour, and materials, and money paid; for he conli- 
dered that the limitation of two months was inferted 
with reference to the plan intended to be provided, 
and as no plan was provided, he thought the condition 
as to the two months was not to attach. The jury, 
under this 'dire£lion, found a verdidt for the Plaintiff 
on the general counts. 

Serjt., in Michaelmas term 1812, moved for a 
rule nyi to fet afide this verdidt, and have a new trial, 
contending that the allegation of completion within two 
months, having been made, was material to be proved ; 
and that not having been done, the fpecial agreement 
was wholly out of the queftion,' the condition of com¬ 
pleting the building within the time fpccified not having 
been performed j and as the Defendant was in his cha¬ 
ndler of landlord entitled, at the expiration of the term, 

7 to 
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to whatfoevel ere£lions had been attached to his free¬ 
hold, during the term, unlefs Tome fpecial agreement to 
the contrary had been carried into effed, the Plaintiff 
could not be entitled to recover on the common counts. 
The Court granted a rule n\ft. 



Burn 


V, 

Miller. 


Shepherd Serjt. on this day (hewed caufe againft the 
rule. He contended that tlie finilhing the room within 
the tvt^o months was not a condition precedent, and 
though the agreement was not under fcal, yet the cafe 
was firailar to that of charter parties, upon which it 
often happened that though from particular circum- 
llances no action upon the covenant could be fupported, 
an implied ajfumpftt for freight arofe. He cited Ritchie 
V. Atkinfon lo Eafi^ 295. The Defendant, by again 
taking poffefllon of the premifes, furniflied evidence of 
a contradt to pay for them ; that was neccffarily an 
adoption of all the Plaintiff’s a£ts. 

The Court interpofing, called on Rejl to fupport this 
rule. 

He contended that if the tap-room were not finiihed 
in two months, which was clearly a condition precedent, 
the Plaintiff was not entitled to recover any thing. This 
cafe was very diffinguilhable from Ritchie v. Atkinfon. 
It had been thrown out, that another agreement arofe 
out of the fa£ls, but the Plaintiff had declared on the 
original, not on the fubllituted agreement, therefore he 
could not recover on his fpecial contrad;. The Plaintiff 
could not recover on the general counts, becjiufe the 
work, labour, and materials, were ufed about a houfc in 
the occupation of the Plaintiff himfelf. If a tenant 
from year to year lays out money in adding er,e£tions to 
a houfe which he inhabits, he cannot, at the end of his 
tenn, recover from his landlord the mohey he has fo 
expended. Neither, if a. man contrafls to ere 61 a buHd- 

3 E 2 ing 
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xng according to a fpecific model, and ered^s a building, 
varying frohi the plan, can he thereupon recover for 
work, labour, and materials. Ellis v. Hamlen, ante, iii. 
52* is not diftinguilhable from the prefent cafe. The 
Defendant did not acquiefce in the deviations from the 
contrad^; if he Hood by and faw the work proceeding, it 
was with a full intention that the IciTee fliould bear the 
expence of it for the Defendant's benefit. 

Per Curiam, It is a fettled rule even in the cafe of 
deeds, that if there be a condition precedent in a deed, 
and it is not performed, and the parties proceed with 
the performance of other parts of the contradil, although 
the deed cannot take effed^, the law will raife^ an implied 
ajfumpjit. Upon this ground it is that freight is daily 
recovered in ad^ions of ajfumpfit on implied promifes, 
fubftituted for the charter parties by deed. And here, 
though the Plaintiff cannot put his cafe upon the written 
agreement, he may go upon the agreement raifed upon 
fo many of the fa£ls of the cafe as are applicable. If 
by an agreement between the landlord and tenant, the 
tenant is to do certain works on the demifed premifes 
which the landlord is to pay for, and the tenant is to 
render them up at the end of the year, if the tenant does 
the work and labour, and after the end of the year the 
landlord re-enters, the Plaintiff may fupport an af^ion 
for his work and labour. We do not put it on the De¬ 
fendant's re-entry, as an adoption of the tenant's work, 
but there are many contradls made with relation to time, 
upon which, although the works are not finifhed when 
the time is expired, the work and labour or other benefi¬ 
cial matter may neverthelefs be recovered for. In Ellis 
V. Hamlenf there was no acquiescence by the Defend¬ 
ant: here is an acquiefcence; for, firft, die Defend¬ 
ant ufes all this building ^ adly, he fees it go on, and 
never objef^; 3tdly, he fees a delay, and fays, why 

10 does 
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does not the PlaintiflF go on, the expence is nothing to 
him, the expence will be mine ? and he fays refpeAing 
•the room above, that it will be very convenient. 

Rule difcharged. 


1813. 
Bttrn 

V. 

Miller. 


ColVile, Demandant; Denison, Tenant; 
Acton, Vouchee* 

the marriage fettlement of John A^on^ and Eli- 
zaheth Lambcy made in 1680, John Lambe con¬ 
veyed to the ufes of the marriage {inter olid) the ma¬ 
nors of Illarfs and Bpencet^s^ in the feveral parilhes 
of Eajl Bergholtj Branthanif Stratford^ Great Wen- 
banti Little Wenbantj Capel^ Holton^ Tattingstone, and 
Bentley f in tlie county of Suffolk, The vouchee, who 
was the great grandfon of John and Elizabeth AQon, 
but whofe title did not appear, had agreed in 1796 to 
fell the whole of thefe two manors with their appur¬ 
tenances to J, Reade, and conveyed them by leafe and 
releafe, of 4 and 5 July^ 1796 ; but they were defcribed 
in a recovery fuffered of Michaelmas term 1796, for 
the purpofe of effectuating that fale, as the manors of 
JJlarfs and Spencer's in the parifh of Ea/i Bergbolt* 
The devifee of J, Reader having devifed the manors in 
truft to fell, and that P. Godfrey Ihould have the pre^ 
emption at a price therein named, which he had accepted; 
an objection was now raifed to the title of fuch parts of 
the manors as lay in the feveral parilhes other than Eaft 
Bergholti that thofe parts had not paifed by the recovery 
of i79<^f aind that an entail was, as to them, (till fub- 
lifting* Sellon Serjt. now moved to amend the recovery, 
by inferting the feveral parilhes of Brantham^ Stratford^ 

3 £ 3 


Feb, ts. 


Conveyance to 
make a tenant td 
the precipe of the 
vouchee’s manor 
of J. in the parifii 
of B.f and of all 
his manors and 
lands in JB., or in 
any town or towns 
next or near 
adjoining thereto. 
Recovery of the 
manor of X, in 
the parilh of JB., 
amended by in¬ 
serting fix other 
pariflies) upon 
affidavit that the 
manor of J, ex¬ 
tended into thofe 
fix parilhes, that 
they were aborn¬ 
ing to B.i and 
that the vouchee 
had exerciied 
ownerfliip over 
thofe ports before 
the fale and not 
fince, and that 
they were in¬ 
tended to pafs. 
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COLVItE, 

DenuxKlant* 


Great Wenhattiy Liitky Wenhamy CapelyHoliotty Tattingstorte^ 
and Bentley, upon an alHdavit of the fteward of the 
vouchee^ detailing the fa^ls above Hated, and the 
further fa£Is that each of the manors of lllar^s and 
Spencer^s was partly in Eafl BerghoU, but that each 
of them alfo extended into fevcral of the * parilhes 
above named, which were adjoining thereto, and that 
the vouchee, and his father for fixteen years before him, 
had exercifed afts of ownerfliip over fuch parts'of the 
manors as lay in thofe par'ifhes, by granting copyhold 
eilates in each of the parilhes as parcels of thofe manors, 
continually up to the time of the fale, and that the vouchee 
had not exercifed any afl of owner-lhip over thofe parts 
lince; but conlidered them as fold, and that they were 
intended to pafs, and that there were no other manors 
of the fame names in the county. 


The Court held, that it was impoflible for them to ex« 
tend the recovery further than the deed to lead tlie ufes 
would warrant, and that deed was not Ihewn to pafs any 
thing more than fuch parts of the manors as v'ere in 
Eajl Bergholu If the deed of 1796, had referred to all 
the eilates comprized in the deed of 1680, then the 
Court might have made the recovery refer to, and be 
co-extei)live with the fame ellate, butotherwife not; here 
no connexion whatever was (hewn between the deed of 
1680, and that of 1796; and they refufed the applies- 
. tion. 


The reporter having infpe£Ied the deed of 1795, di- 
re£lcd the motion to be renewed with an additional 
ilatement of a part thereof, whereby the vouchee con¬ 
veyed « all other his manors, advowfons, lands, bere¬ 
ft ditaments, and appurtenances whatever, lituate in the 
<< faid parifli of EaJl Bergholt, in the county of Suffolk 
« or in any other town or towns next or near thereunto 

^ «adjoin- 
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adjoining j” ^nd upon ths reading of this part of the 
deed, coupled with the affidavit above Haled, of the 
vouchee’s former poflfeffion of l^nd in thofe' pariffies, and 
intention to pafs the whole, The Court 

permitted the Amendment. 


Ingle v. Trotter. 

Plaintiff had ferved the Defendant with a fum- 
mons, atid he had filled up the blank left in the 
form of the Englijb notice prcfcribed by the ftatute 
51 G.3. c, 124./. 2., which is left for the day of the 
month and year, after the words ** at the return hereof, 
« being,” with the words from Eajier-day in one 
« month.” The Defendant in perfon had obtained a 
rule nijiy to fet afide the dijiruigas which had fubfequently 
iffued, for this irregularity; again ft which 

Xm/Serjt. now attempted to fhew caufe. 

The Defendant fupported his rule. 

Per Curiam. The aft is imperative, that the month 
and day of the month (hall be inferted. 

Rule abfolute. 


1613. 

CoLVlt,]^ 

Demandant* 


Teh la. 

Summons and 
Englj/h notice to 
appear at the 
return of the 
writ, ** being from 
Eqfler-daj in ono 
monthi” ia bad. 
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Feh. X*. Robert Brown v. W. Brown, and Jubb. 


Id in aAion 
upon a joint con* 
trad): againft two» 
one u'ho has fuf« 
fered judgment 
by default is not 
adnullible as a 
witnefs againlt 
the other to prove 
that he joined in 
the contraA* 
Becaufe if the 
Plaintiff fucceeded 
in the aAion* the 
witnefs would ob- 
tain) by means of 
his own tefiimony) 
contribution 


'J'HIS was an aftion of affum^tfox money paid. Upon 
the trial of the caufe at the Torh fummer affizes, 
1812) before BayleyJ.t the cafe was, that the Defen¬ 
dants had been partners in trade, and in the courfe of 
their dealings had iflued bills, which came into the hands 
of Pearfottt and which, when due, were not honoured. 
Pearfon agreed to give the Defendants time for payment, 
upon their finding a fecurity. The Plaintiff accordingly 
entered into a bond j a counterbond from W. Brown 
and Jubb to the Plaintiff was prepared, but the Defen¬ 
dants after many excufes refufed to execute it. The Plai^-^ 
tiff having been obliged to pay the money, now fued the 
principals to recover it over. The Defendant William 


againft the other, ^ronvn fuffered judgment by default: the Defendant Jubb 
defended himfelf upon the ground that he had never af- 
fented to the giving of the bond; and Pearfon^ being called 
as a witnefs, faid, that he believed the Defendant Jubb had 
never been confulted on the point. To prove the affent 
of JiM to the tranfa£kion, the Plrinbff propofed to call 
the Defendant William Brown; whereupon it was ob- 
je£ked, that he was not admiilible. The Plaintiff in 
behalf of his admilfibility cited Doe on Demife of I^arrop 
V. Greettf 4 Efpin, 198. Bayley J. held thaf the witnefs 
was inadmiffible, and a verdi^ paffed for the Defendant, 
with leave to move to enter a verdi£l for the Plaintiff, 
for 513/., if the Court (hoiild think the evidence was 
admiffible. 

XcArSeijt. in Michaelmas term 1812, moved accord¬ 
ingly to enter a verdift for the Plaintiff, or to have a new 
t^. He contended that the witnefs was admiffible, 
becaufe he was called to fpeak agrinft lus own intereft, 

for 
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for a judgment againft one of two on a joint contraf^, 
he faid, could not be fupported, judgment muft'be ob¬ 
tained againft both. 

The Court granted a rule ni/i^ 


1813. 

Brown 

V. 

Brown 
and Another. 


Caufe wa*8 afterwards (hewn by Beft ferjt.; Lens in 
fupport of the rule. 


Mansfield C. J. now delivered the opinion of the 
Court. The queftion here was on the admillibillty of 
William Brown, whom Bayley J. did not receive as a 
witnefs ; and we are of opinion that he was right in the 
rejedlion. It appears this witnefs was interlfted in the 
event of the fuit, and interefted certainly in refpe£t of 
that very evidence which he was called to give, becaufe 
he came to prove that the other Defendant was equally 
liable with himfelf, which would give him a right of 
contribution from Jubb, if the Plmntiff fucceeded ; but 
if the a&ion failed againft Jubb, then the confequence 
^xrould be, that William Brown alone would be refpon- 
fible to the Plaintiff for the whole of his demand* CHere 
his lordlhip read the cafe of Chapman v. Graves and two 
others, 2 Camp* N, P. Cos, 333^».] 


Rule difcharged. 
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If the aflignees 
of a bankrupt 
manufatflurer em¬ 
ploy him in carry¬ 
ing on the ma¬ 
nufacture for the 
benefit of the 
efiate) and pay 
him money from 
time to time} this 
is evidence of 
fuch a contract 
between him and 
his aflignees as 
will enable him 
to recover from 
them a reafonable 
compenfation for 
his work and 
labour* 


Coles v. Barrow and Another, Aflignees of 

Coles. 

was an a£lion brought to recover a compen¬ 
fation for the Plaintiff’s work and labour. Upon 
the trial of the caufe before Graham B. at the Dorch^er 
fummer aflizcs 1811, it appeared that the Plaintiff had 
been the owner of a cloth manufa£lory} he had fince 
become a bankrupt, and had not yet obtained his certi¬ 
ficate; after his bankruptcy the alTignees deemed it 
beAeficial to the bankrupt’s eftate, to continue the work, 
and they not only wrought up the old materials which 
had been purchafed before the bankruptcy, but alfo 
purchafed new ones^ and wrought them. They em¬ 
ployed the bankrupt in fuperintending the work and 
alfo in working at the looms and other manual opera¬ 
tions. The Plaintiff proved no contract for any fpe- 
cific falary, but one of the Defendants had paid him 
money from ti'me to time, to the amount of 7/. per 
week, and had been heard to fay that he ought to have 
much more; fome witneffes eftimated the value of his 
labour at 14/. per week. The PlaintiflF had delivered 
a demand to the amount of 14/. and the Defendants 
had paid him money fince that demand had been de¬ 
livered. On the, occafion of fbme difpute which arofe 
between the Plaintiff and the Defendants, the latter 
refufed to pay him any thing more, whereupon he 
brought this a£lion. For the Defendants it was con¬ 
tended that this a£lion could not be fupported, and 
Graham B. held, and reported, that he conceived no 
fuch contra£k could be formed in law between a bank¬ 
rupt and his aflignees, and accordingly nonfuited the 
Plaintiff'. 


Fell 
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Pell Serjt., in Michaelmas term iSil» minred for a 
rule n^i to fet afide the nonfuit, and have a new trial. 
He urged that none of the decided cafes went fo far 
as to hold* that an uncertificated bankrupt could not 
maintain fuch an action againft his aflignees, and the 
reafon of the law favored the adlion, for it liad in many 
cafes been held that the alGgnees could not let out the 
bankrupt’s labour for the profit of the eftate; the law 
took from*him all the property he had at the time of 
the bankruptcy, and if he might not work for himfelf, 
and receive the produce of his labour, he mull llarve. 
It had happened that all the cafes hitherto decided had 
occurred between the bankrupt and a flranger, not be¬ 
tween himfcif and his aflignees, but the principle was 
the fame in the one cafe as in the other. Chippindale 
V. Thomlinfon^ , Cmke. Bankrupt Baw, 3 rd. 518. Silh 
v. OJborne^ i Efp, JV. P. 140. Wehh v. 7 T.R, 
391. Webb \,Wardy *j T. R»2^6. In none of thefe 
cafes do the Courts go the length of faying that the 
aflignees are entitled to the fruits of the bankrupt’s 
perfonal labour. In Ex parte Proudfooty i Atk, 253. 
Lord Hardu'iche, indeed, fays, *< the bankrupt is incapable 
of carrying on any trade, and all his future perfonal 
eftate is alTciSted by the affignment, and every new ac- 
quifition will veft in the aflignees; but as to future 
real eftates there mull be a new bargain and fale.” 
This however does not diflin£lly extend to the fruits 
of the bankrupt's perfonal labour. 

Mansfield C. J. obferved, that the work done by 
a bankrupt for the benefit of his eflate, was in a degree 
for his own perfonal advantage, inafmuch as, if the 
dividends were increafed in a certain ratio, his allow¬ 
ance was increafed, and if there was any furplus, it 
was entirely his own. 

LauOrence J, obferved, that it had been determined 
that an uncertifleated bankrupt might recover for the 

value 


1813. 


Coles 


V. 

Barrow* 
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1813. 

COLVS 


V. 

Babbow. 


value of kis labour^ if his aifignees did not interfere 
to prevent him $ but in this cafe the Defendants, who 
were to be*confidered in two chara£fcers, did fo‘inter¬ 
fere. 

Thi Court vnxh fome difficulty granted a rule njfi. 


J^^Serjt., in Eafler term 1812, (hewed caufe againft 
this rule. .It was, he faid, a clear principle of law, 
that when a man is a bankrupt he is completely divelled 
of all that he had at the time of his bankruptcy, and 
by numerous cafes it had been decided that no pro¬ 
perty could be acquired by him before he had obtained 
his certificate, but that all belonged to his affignees: 
and therefore to what purpofe ffiould his affignees pay 
to him with one hand, that which they were entitled 
to receive back with the other ? Though the cafe of 
Chippendale v. Thomlinfon decided that a bankrupt might 
fue for the proceeds of his perfonal labour, yet it did 
not decide that the affignees might not take from him 
the fruit of his judgment when recovered. Numerous 
fubfequent cafes have decided that he may fue for the 
benefit of his affignees. The judgment of Lord Mam-^ 
field in Chippendale v. Thomlinfon is the ftrongeft autho¬ 
rity that can be cited in favor of the Plaintiff: but this 
cafe is materially qualified by Bullet I,^ who explains 
the cafe ex parte Proudfoot only to mean that the bank¬ 
rupt may recover if his claim is not interrupted by the 
affignees. In. Webb v. Ward and Webb v. Fox, the Court 
held that an uncertificated bankrupt may fue in trover 
for his own property, if his affignees interfere not. 
Peake N.P.^Ca/eSt 140. Fa Roche Bart. v. Waieman, 
In numerous cafes where an uncertificated bankrupt 
has fued, the Courts have ftaid proceedings till the 
affignees have given fecurity for the cofts. In Silk v. 
Ofiom^ Lord Kenyon C. J. held, that where work and 
labour was mixed with the bankrupt’s materials, he 

may 
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may ''maintain an a£iion for both, however the cafe 
miglit be, if the aflignees interpofed their claim, j Eaji^ 
p. 53. Kitchen V. Bartfch, There the queftion was, 
whether, it appearing on the pleadings that the aflignees 
required payment of a note given to the uncertificated 
bankrupt fince his bankruptcy and aflignment, and not 
included in any fubfequent aflignment, the bankrupt 
could recover on it \ and the Court held that he could 
not, and Lanvrence J. cited Bullet*t judgment in Chip^ 
pendale v. Thomlinfon from his own MS. Unlefs a dif- 
tin£iion can be made between that perfonal property 
which is the profit of labotr, and other forts of perfonal 
property, the Plaintiff cannot recover. It is unneceflfary 
to argue here that a bankrupt may not make a fpecial 
contract with the aflignees, for that is not the prefent 
cafe. . 



Coles 


•o. 

Barrow. 


\ 


Pell, contrh. The propofition contended for by the De¬ 
fendant amounts to this, that all the bankrupt's property 
vefts in the aflignees, both what he has at the time of 
his bankruptcy, and whatfoever he may gain after the 
commiflion and before certificate. So that if a bank¬ 
rupt has worked with the utmofl: diligence for the 
fupport of himfelf and family, his aflignees may inter¬ 
vene, and claim the wages to be paid to themfelves, 
not to the bankrupt. But that is not fo, the produce 
.of a bankrupt’s perfonal labbur, whether paid to hin^ 
through the intervention of a fuit at law, or without 
fuit, to the extent of his reafonable neceffary fubfift- 
ence, is not his aflignees’ property, but his own. It 
might be different if he amafled a great fum of moneys 
and laid it out in the purchafe of real eftates. He 
did not impugn any of the cafes cited, but they did 
not touch the prefent queftion. There aiuft be a 
new bargain and fale after the bankruptcy. \Mans^ 
field C. J. The (ccond aflignment of land acquired^ 

fnppofet 
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Barrow. 
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fuppofes the commiflioners to have a right; otherwife 
the afli^nment would be wafte paper.] In the cafe cited 
from Eajiy which was an a£);ion by the bankrupt on ‘ 
a promiiTory note, it does not appear,what was the 
confidcration for which the note was giv^n, and unlefs 
it were acquired by the produce of the perfonal labour 
of the bankrupt, it docs not touch this quedion. In 
Webh V. Wardf Lord Kenyon C. J. fairly contemplates 
that the produce of the bankrupt’s perfonal labour does 
not form part of the efFe£l:s to be didributed under 
the commillion. He fays at the end, this is not an 
a£lion for the fruits of his perfonal labour Cnee his 
bankruptcy, but for goods which^ if they belong to 
him at all, mud by law be veded in his ailignees. 
No authority is to be found which at all proves that 
in the cafe of a bankrupt’s perfcdial labour, the' af- 
fignees are entitled to it. Lord Alvanley C. J. in Hejfe 
V. Stevenfon, 3 Brf, 55 * PuU. 578. fays, « they cannot in¬ 
deed take the profits of his daily labour. He mud 
live.” This is an exprefs authority. But here the 
ailignees themfelves, if they had fuch a right, have 
waved it, by employing the Plaintiff, and contraAing 
with him; the contrading by a lord with his villain 
was a manumiifion. The fame broad ground of policy 
and humanity ought to prevail here, the very circum* 
dance of contrafling with him ought to operate to 
enable the bankrupt to make. fuch contrafl for his own 
benefit. No man will venture to work when he is 
not fure of his pay. The Plaintiff is alfo entitled to 
recover upon another ground, viz. that if this defence 
is of any avail, the Defendants ought to^ave pleaded 
fpecially, that the Plaintiff was a bankrupt, and t^at 
they were his affgnees, and that he therefore cannot 
maintain this aflion againd them. 




» 



m 


IN THE FiFnrrTHXitfl of GEORGE lit. 


replied on the diciutn of Lord Alvanley^ that it ' 
was ftrongly in favour of the Defendants: he only 
fayS| that tlii bankrupt is entitled to the prohts* of his 
daily labour ; perhaps the alQgnees cannot take his daily 
meal out of his hand ; but it is for the Court to fay, 
whether if h/ were to recover a conGderable accumul- 
ation^ like this fuen, he might not be fummoned before 
the commiflTioners, and obliged to refund it. 

Mansfield C. J. It is very common for the aflignees, 
how wifely, may fometimes be doubted, but in fome cafes 
ufefully, to employ the bankrupt in the management of 
their affairs, and it is ufual to make the bankrupt an 
allowance at tlie end. And if the aflignees had made an 
sixprefs contra£t, it might be very hard to fay that they 
had not given up 'their right, and that they were not 
bound to pay, but th!^ is not that cafe, here is no evi¬ 
dence of any contrail:. In many of the cafes cited the 
whole queftion has been whether the Court ffiould inter¬ 
fere to require fecurity for the coils. No doubt, in fuch 
an a£lion where the bankrupt is permitted to fue for his 
own benelit, the Court will not interpofe to compel that 
fecurity from a bankrupt, if the aflignjees do not claim 
the property. Where the bankrupt fues for their be¬ 
nefit, there the Court will compel fecurity from him, but 
that docs not ellablifli the propolition contended for. 



Coles 


V. 

BARnow. 


Heath J. Here is a payment in part, and it may be 
quellioned whether that is not evidence of fuch a pofitive 
contradl. If there were not an implied contradl, how 
could the aflignees jullify to the creditors giving the 
bankrupt any thing ? - 


Chambre j. This cafe is infinitely ftronger in favor 
of the bankrupt than w'as the cafe of Chippendale v. 
Themlinfon, There it was held the bankrupt might re¬ 
cover. 



I 
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Coles 


Barbow. 


coTcr, if the affignees did not interfere^ and if there were 
an hnplied aflent i and here is, not merelv an implied, 
but an express aflent; where the affignees employ the 
bankrupt, and have held all the benefit his labour, 
and make him 9 payment in part, I thinktit would be a 
monftrous thing if this aftion were not ma^tainable. 

Cur. adv. vult. 


Mansfield C. J. in this term delivered t}ie opinion 
of the Court, Heath J. being abfent. 

This was aft adion brought by the pluntifF, who was 
a cloth-drefler, and had become a bankrupt, againft his 
affignees. The evidence difaffirmed any exprefs agreement 
having been made by the Defendants to pay wages to the 
Plaintifl^, and the claim of the Plaintiff was upon a com# 
mon quantum meruit for work and labour. My two bro¬ 
thers (a) are of opinion, that the dbnfuit was wrong, and 
that the rule muft be abfolute. I was of another opinion, 
as thinking that all rights, and all goods due to the bank¬ 
rupt, are vefted in the affignees. I have never been able 
to change my opinion $ but I now entertain a confidera- 
ble degree of doubt, on account of the opinion of my 
learned brothers, the prefent rule therefore muft be ab¬ 
folute, and the nonfuit muft be fet afide. 

Rule abfolute. 

(a) tawreneej. hadnfigned snd GibbeJ* was not on the 
before this judgment was pren, bench when it was signed. 


END OF HILARY TERM. 
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Courts of COMMON-PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

AND OTHER COURTS, 

IK 

Eafter Term, 

In the fifty-third Tear of the Reign of George III. 


Wallis v. Lade, (a) 

memorial of an annuity noticed a bond to the 
Plaintiff in 6 ool, for fecuring the annuity, and alfo 
a warrant of attorney, « and which faid bond and war¬ 
rant of attorney were refpeftively executed by the De¬ 
fendant in the prefence of Thomas Chapman^ clerk to 
Charles Harman^ of Wine^effice Courts London* Beji 
Serjt. had in the laft term obtained a rule n\Ji to fet 
afide this warrant of attorney, upon the ground tlut the 
memorial did not* as required by flat. 17G.3. r.ad. 

1., contain die name of the witnefs.** 

(n) Monoid C. J. was prerented by indi^fition frnn attendiqj 
in court until the of May, 

VoL. IV. 3 'F Vaughan 


iMbf.6. 

It is' fufficient 
in the memorial 
of an annuity to 
fiate that the le- 
curities were exe-' 
cuted ** in the pre- 
fence of T, C. ofp 
Ac.** without ex¬ 
prefling that he 
fubicribed his 
nabae as an' 
atteflin^; witnsft. 
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WAixn 

V* 


Vwghan Serjt* (hewed cauie. It contains the name 
of Chapman^ who was in fa£fc the only attefting witnefs, 
and that is all which the a& requires. ^ 

. in fupport of the rule. The m^orial con¬ 
tains the name of Chapman^ but it does no^ ftate that 
Chapman aftofted. The warrant of attorney might havq 
been executed in the prefence of an hundred perfonst 
of whom one only may have atteiled, and this ipemorial 
does not guide the Defendant to find that one. Chap* 
man might, confiftently with what appears here, have 
been accidentally in the room, not attending to what 
was palling. 


Heath J. We think it fufficiently certain in this 
cafe to a common intent. The perfons in whofe pre¬ 
fence it was done muft be prefumed to be the witnefles: 
if they are not, the defendant will have the advantage 
of it when the annuity is to be enforced. 


ChambrbJ. The requires nothing more than 
the name, and it is given. If Chapman was not a fub- 
fcribing witnefs to the bond, the Defendant may, if 
fued thereon, refill payment, upon the ground that the 
fubicribing witnefs whofe name (hall appear on the bond 
when produced, is not mentioned in the meoiOnal. 

OiBBS J. There can be no danger of tiiat winch the 
Defendant apprehends. Hie Plaintiff cannot ufe his 
warrant of attorney without filing it j he cannot file it 
without giving thereby to the Defendant an opportunity 
of feeing it and feeing who are the witnefles} and if it 
then appeiffs that they ire not all named in the memo¬ 
rial, the annuity is void* 


Rule difchaiged. 
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• Wa*^on V. Main WARING and Others. 

"J'HIS wrf an adion brought by die executors of Dr. 

WatfJk^ deceafed, againft the Squitablf Infurance 
OJpce^ to recover a fum which had been infured on his 
life. Upon the trial of the caufe at the fittings after 
Hilary term 1813a before Gihhs J., the office refilled the 
demand on the ground that when the policy was efiedled 
the deceafed had, (in breach of his declaration to the 
contrary,) a diforder tending to ihorten life, and that the 
policy was therefore void. For the PlaintilF it was 
proved by an eminent phyfician of Bath^ to whom Dr. 
Watfon had applied for advice, that his diforder was an 
afledion of the bowels; that this difeafe may proceed 
from either of two caufes, the one a defe<^ of fome of 
the internal organs, the other a mere dyfpe^fia : diat the 
firfl: would tend to Ihorten life; that the fecond, though 
it renders the patient uncomfortable, does not generally, 
unlcfs it increafes to an excelfive degree, tend to ihorten 
life, and that the complaint with which Dr. Watfon was 
afflt£led was not the organic dyfpe^a. Several other 
medical men dated that they had attended Dr. Watfon 
fince the policy had been elFedled, and that he was then 
quite free from the diforder. O9 the other hand, feve- 
ral medical perfons dated, as witnefies for the Defend¬ 
ants, that they had feen him at the time of his vifiting 
Bath previottily to effe&ing the infurance, and that they 
then confidered hitp as a falling man. Ic was left to the 
jury whether the patient’s complaint was the organic 
dy/^Pfiat and if it was not, whether the dyfptpfia under 
which he laboured was at the time of elfe£ling the policy 
of fuch a degree, that by its excefs it tended to ihorten 
li^t. The jury found that it wag neither organic nor 
exceffive, and gave a verdi^ for the PlaintiiF. 

3 F 2 




1813. 


May 6. 

It is not to be 
conclAed that a 
dilbrder v^th 
which a peiibn 
i* afflicted before 
he efleAs an infur<* 
ance on his life, 
is a ** diibrder 
tending to Ihorten 
life” witliin the 
meaning of the 
declaration re¬ 
quired by the 
Eqmtable Infur^ 
ance Office9 fiom 
the mere circump 
fiance that he 
afterwards^ dies of 
it, if it be not a 
dilbrder which 
generally has that 
tendency. 


Shepherd 



7^4 


CA&ES IN EASTER TERM 


j 8 i 3 - 
< 1 , — ^ 1 ^ 

Wat«ov 

•t«. 

MAtl.’n.-UlJVG. 


6 * 

Cafe far per- 
miflive wafie does 
not lie againft a 
tenant by leafe» 
vbo hu not cove* 
aantedtd repair* 


^Shepherd Serjt. on this day moved to fet afide tTie ver- 

dift and*have a new trial, contendin|r th.itr fir.es the 

alTured afterwards ^ied of the fame diforJer which he 

• • 

h.3d befoTP cfTefting’ tbs p''^hey, that circu^jQ^Ce waji 
coneJuf vs proof i}.at hs was then affli^ed v^ith a difor*. 
dcr tending ic fliorteii life. *L 

CnaxBRE J. All difordera have more or lefa a 
tirnrhoicy to (horten life, even the m'oft trifling; as for 
inilance, corns may end in a mortification; that is not 
the meaning of the claufe: if dyfpepfta were a dif- 
order that tended to fhorten life within this exception, 
the lives of half the members of the profeflion of the law 
would be uninfurablc, 

Gibbs I.According to the rule contended for, the 
aiTured, to be infurable, muft have no difeafe at all. 
It cannot be (aid that this was not a cafe, if ever there 
was one, fit to be left to a jury ; and though the office ‘ 
had very good grounds to try the caufe, fince it has been 
fairly fubmitted to a jury, there is as little ground for the 
Court to interfere, as in any cafe that ever was tried. 

Rule refufed. 


H£RN£ BaMBOW. 

Plaintiff declared in cafe in the nature of wt£te, 
and alleged certain buildings in Defendant’s ocr 
cupation to be ruinons, proilrate, and in decay for want, 
of needful .and necefiaiy reparations. There was alio a' 
count for obil;ru£fing a way. The Defendant fnifered 
judgment by default. The premifes were demifed by 
tlM Plaintiff to the Defendant by leafe, which contained 
no coYcnaitt to re^ar. Upon the execution of a writ of 

I- si^uirjr. 
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inquiry, tl^e under-lherifF dxrefted the jury to inquire 
what fum ^ would take to put the premifes in^o tenant- 
able r(»air.y The jury however reje£Ied thSit rule, and 
gave vwyTlrall damages. 

Shepherd now moved to fct addc the inquifition, 
and that the cafe might be fubmitted to another jury, 
contending that the damages ought to,have been the 
fum fufficient to enable the Defendant to keep up the pre- 
mi fcs in as good repair as they were in when the De¬ 
fendant took them. 
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. •». 

Bimbow. 
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Per Curiam, Whatever duties the law calls on the 
tenant, the law will raife an ajfumpjit,ixom him to per¬ 
form, (if there be no covenant in his leafe for the per¬ 
formance,) but that is a very different cafe from a de¬ 
claration framed in tort like this. If this action could 
be maintained, a leffor might declare in cafe for not Oc¬ 
cupying in an hulbandlike manner, which cannot be.. 
The fafls alleged are permillive walle : an a^ion on the 
cafe does not lie againll a tenant for permidlve tvalle. 
Cuutittfs of Shrewjbury*s cafe^ 50*9.13. If therefore we 
Were to grant this motion, the Defendant would meet 
the Plaintiff* in a manner he would not like. 

Rule Vefufed. 


Davies v, Lockett, 


May 


•J^HE Plaintiff was a minor, and fued by his prochein jf » guardian » 
amy. About a fortnight before the trial of this chang^ pending 

caufe at the Hereford fpring affizes 1813, before Gra- “ght ^befete? 
ham B., Davies the guardian was removed by an order by an entry on '.be 
of the High Court of Chancery, and Lane was fubfti- f«cord. 
tuted for him. 'fhe record went down with the name 

3 F 3 •f 
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of Z»am m guardian in the prim records a^ Dawn 

in the othlr proceedings* i 

After yerdi£t for the Plaintiff, Serjt. ^jnS^Tnoved 
for a rule njlf to arreft the judgment on account of ihis 
appaxent inconfiftency. But 


Tbe Court clear, that if the Plaintiff were to make 
an entry on the record noticing the change of the guar* 
dians, all would be well. It would not be proper to 
change the names throughout, for that would falfify the 
fact s and they 

Refufed the Rule. 


May 8 . 


Orbtton v» Digoles* 


Atrufiee, to 
whom two leales 
were alligned in 
tnift for lecurii^ 
an annuity, having 
liud to theoccu- 
juer of one of the 
demiled houfes, 
You muftpay 
she rent to me. I 
am become land¬ 
lord for my client, 
who has the an¬ 
nuity, and you 
snnft pay the 
grodiidyents for 
me:** £teld that 
tbetmfteewas 
liable in cerenaiit 
to the lcilbr,as 
affignee of both 
leafes, for non^ 
payment of rent 
andnotirpairmg. 


was an a6^ion of covenant for non-payment 
of rent, and not keeping buildings in repair, 
brought againft the Defendant, as allignee of two leafes 
granted by the Plaintiff, the one to Headon^ the other 
to Macdonald, The Defendant had pleaded, Srft, 
Non funt faBa; a* and 3. that Headon*s and Matf” 
dwudd^s eilates refpe£lively, did not veil: by affign* 
men^ in the Defendant; 4. that the Defendant did not 
become podefied of the pr^ifes in manner and form. 
Upon the trial of the caufe at the fittings after Hilary 
term 1813^ before Gihbs'i,^ the evidence was, that the 
leafes were afligned to the Defendant as truftee for 
Fidellf to wboin an annuity had been granted by Htadon^ 
inth the uTual powers of entry and diftrefs, in tnift to 
permit Htadon the grantor to take the rents untU defoslt 
m payment, and thereafter to rsufe and pay the annuity 
faFuielit and as to the fu^lus of the rents, which m^ht 
lepiain after diibhar^ing the annuity, in truft for 

don% 
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don, A tenant who occupied one of the houfes proecd 
that Headon having become a bankrupt the vitnefs ap>« 
plied to th^ Defendant to inquire to whom he, the wit- 
nefs, ^g^nAhenceforward to pay hn rent* The Defend¬ 
ant faid, You muft pay the rent to me $ 1 am become 
landlord tot my client who' has the annuity, and you 
mud pay the ground-rents for me. The jury upon this 
evidence found a verdidl for the Plaintiff. 

Shepherd Serjt. now moved for a rule ni/i to fet aiide 
the verdi<d, and have a new trial. He urged that the 
Defendant having no beneficial intereft, nor having had 
any actual poffeifion of the premifes, which were in the 
occupation of the tenants of Hendon and Macdonald^ he 
was not liable for ground-rents and reprirs. The De¬ 
fendant dai^s in the condition of a mortgagee out of 
poffeilion, who, according to the cafe oi Eaton v. Jacques^ 
Doug, 455*, is not liable in covenant as an aflignee. If 
the mortgagee of a le. fehold requires and receives the 
rents from the occupier, not as from his own tenant, but 
demanding them as tlie agent of the mortgagor, he 
might, according to the doflrine now contended for, 
(ub^eft himfclf to all the leilee*s covenants in the leafe; 
it is therefore neceffary to adhere to the known line, 
that unlefs the mortgagee has recovered the afbual pof- 
feffion he cannot be charged. The Defendant could not 
have recovered the actual poffefiion, becaufe the premifes 
were demifed to other occupiers} he could only obtain 
the rents. At all events the evidence applied only to 
Headon't houfe, and did not affe£t the Defendant with 
the pofleifion of Macdenald*s. 

Heath J. The evidence (hews an aflent of rive 
Defendant to the whole conveyance. 

Chasibes J. The Defendant affumes the right con* 

veyed to him in the deed. 

g F 4 Gibbs 
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1813, Gibbs h There is evidence of anadmiffion bj the Do- 
fendant he was affignee. The Defendant ^does that 
^ which approaches as nearly to an entry on the lan^ affign^d 

as was polfible under the circumftances. Hsycoiild not 
take the adual poiTeffion of die land, becaufe it was let, 
but he tells the tenant that he is the landlord, ^his ad- 
million muft be conne£ied with the aliignment and grant 
to the Defendant, and then he ftan 48 as landlord of both 
houfes. There was no didin£lion made at the tKal be¬ 
tween the rafes of the one houfe and of the other: the 
only queftion made, was, whether the fpecies of poiTef- 
iion was fufiicient to charge the Defendant. The De¬ 
fendant is entitled to the receipt of the rents }'»thi8 i^ the 
legal, operation of the deed: all the refidue is the cir- 
cumftance of his trull. The converfation which pafled 
between the occupier and the Defendant ai^ounted, on 
the one (ide,, to an agreement to pay rent, and on the 
Other to a claim of title. 

Rule refufed. 


May 8 . 


Ritchie v* St. Barbs. 


It feeins that an 
averment that 
is the foie owner ^ 
ot a Ihip to a 
ccrtai. day, is not 
dHprovedbyc\t- 
deuce that he exe¬ 
cuted a tulPof lale 
of a part) before 
that day» and that 
on that day the re- 
quifites of the re- 
gifter a^ were 
ceniplM with.' 


’^HIS was an a£lion upon a policy of aflurance made OH 
the I ith of December 1810, at and from Plymouth to 
Savannah and Amelia JJland^ upon the iltip Little Sally, 
The PlaintilF averred, that he was at the time of efie£ling 
^le infurance, and from thence until the 19th day of 
December iSio, interelled in the faid ihip to the amount 
of all the money infured thereon $ and that he tfie Plain¬ 
tiff, together with one Edmund Maude^ were then and 
thmre, to wit, on the day lall aforefaid,’ and from thence 
until and at .the time of the lofs, interefted to the like 
agioOPly ITie caufe was tried at Guildhall at die fittings 

, after 
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after Hilaty term 1813, when the Ibfs was proved by a 
condemnation under the American non-intercoprfe zGt* 
As to the in|:erell, the evidence was, that on the 7th day 
of December 1810, the Plaintiff’, who before that day had 
been the foie owner, executed a bill of fale of a certain 
proportion of the ihip Littie Saliy» then at fea, to E, 
Maudet but that the regiftration was not completed until 
the 19th of that month* For the Defendant it was ob¬ 
jected that the allegation was not proved, that the Plaintiff 
was folely intcrefled from the iith until the iplh of De» 
cemherj for that after the regiftration was^completcd, the 
title of Mgude had relation back to the day of executing 
the bill of file, and that the Plaintiff muft therefore be 
nonfuited. The jury however found a verdiCf for Ae 
Plaintiff^ which 


7 ^ 

1813, 

RncHiB 

V* 

St.B*bb& 


Shepherd Serjt. now moved on the fame ground to fet 
afide: he urged, that Maude ought not to be permitted to 
ftate that he was not owner till the 19th of December^ 
when in truth it was his own fault that he waS not owner 
till the 19th of December; a good bill of fale having long 
before been made, reciting the certificate of regiftry as it 
ought to do; and all the ulterior a£ls that were neceflary 
to complete the title, remained to be done by himfelf: for 
it is remarkable, that though the aCl 34 G. 3. c^ 68. / 15. 
requires the indorfement to be made on the certificate 
of regiftry by the feller, if the (hip is at home, when 
fold, yet, on fale of a (hip at fea, it is, by/ 16., to be 
done by the buyer; and he cannot take advantage of his 
own negle^. The aflignee of a leafe completes his 
title by entry; but on entry, bis title is good by re¬ 
lation from the date of the affignment. So, here} 
when the buyer has done that yrhich the i€t requires, 
the puTchafer's title takes effeCI; by relation from the 
date of the bill of fale. 


HsATtf 
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Heath J. It appears to me that the inteiieit was in 
the Plaintiff aS averred, 

Gibbs J. There is an authority in tfa^ Court of 
King’s Bench, Mofs v. Charnock, 2 Eajif 392.* that there 
is no title in a purchafer till the documents are com< 
pleted. There is a cafe, of Hubbard v. Johnjioncy ante^ 
3. 209., in which my Brother Wood B. has thrown out a 
doubt upon the propriety of that dccifion, but" upon a 
ffri£l technical obje^fion fucli ns this is, we Ihould not 
be inclined to let in that obje^iioii now, when the merits 
were on the other fide, {a) 

Rule refufed, 

{a) Sw Palmer v. Moxont 2 Maule cjf iSf/w. 43. 


May S. 


Makepeace v. Jackson. 


A callico {irlntcr 
it entitled, after 
having difeharged 
his head colour* 
man, to the book 
in which that fer* 
vant has entered 
the proceflesfor 
mixing colours 
during his fervice, 
although many of 
the procefles were 
the invention of 
the head colour* 
man himfelf. 


T'HIS was an a^ion of trover for a book. It was 
tried at the Middlefex fittings after Hilary term 
1813, before Gibbs i. The Plaintiff had been head 
colourman in a callico printer’s fliop. The book con¬ 
tained certain entries. The Plaintiff contended the book 
was his property. The Defendant contended it was 
his book; it was written on paper which he had fur> 
iiiilied } and all the entries were made by the Plaintiff 
while he was the Defendant’s fervant} and the Defend¬ 
ant could not condu£f his bufinefs of a callico printer 


w ithout the book. Every printer has a ilandarj^ colour, 
confifting of certain ingredientvS, to which ftandard every 
colour that he compounds is preferred; and whenever 
any colour is mixed, the hiftory of the procefs and in¬ 
gredients is entered in a book, and when the mixture 
is made, and a piece of callico is dyed accordingly, a 


fmall 
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fmall cut oiF and pafted into the book} and all 1814. 

futjare orders for goods are received, and the goods pre- 

A ^ ^ ^ X^I^LKJCP£Adi 

pare*^^ witH a reference to that book, and to the ftan- 
dard colour .of that (hop, every Ihop having a different Jackson. 
ilandard cofour. The Plaintiff had, while he was in 
the Defendant’s fervice, made fimilar entries in the book 
in queftion. Having been difcharged by the Defend¬ 
ant, he demanded, of him the pofTeflion of this book 
which tlJe Defendant refufed to deliver, and for which 
this a£lion was now brought. The jury found a verdi£l: 
for the Defendant. 

I 


Shepherd Serjt, now moved for a rule niji to fet afide 
the verdict and have a new trial, upon an affidavit of the 
Plaintiffi tliat although fo much of the book as was pro¬ 
duced at the trial was only of the defeription Rated, that 
was not the whole of the book which he fought to re¬ 
cover, and that the refidue, which was kept back, con¬ 
tained feveral proceifes for mixing colours of the Plain, 
tiff’s own invention. 


Heath J. As to this ground, it is clear from the 
evidence that the book was the property of the mailer, 
and though there might be inventions of the Plaintiff in 
it, yet they were the property of the mailer. 

Chambee J. The mailer has a right to fomething 
befide the mere manual labour of the fervant in the mix¬ 
ing of the colobrs} and though the Plaintiff invents them, 
yet they are to be ufed for his mailer’s benefit, and he 
cannot carry on his trade without his book. 


« 


Rule refufed. 
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Devife to A. in 


Gregory v. Henderson. 


Deviieto . m '’I'HiS adion of replevin, tried at the Lewes 

tnift to permit ana J . ir*rrT, 

fuffer the teftator’s affizes 181 before Hiath J. Robert Hender^ 

vridow to have, Jon^ deceafed, in 18o i demifcd the premifes by leafe to 

^IfefsI'an^njoy* PJaintlfF for 21 years, and devifed them by his will; 

the full, free, and and the folc qucAion M^as, whether on the true con- 

unmterrupted pof- ftru£^jon of devife under the ftatute of ufes, the 

all interefts of mo- Defendant had the legal cuate in her, lo as to enable 
nies in the funds, her to make the diftrefs. The tedator devifed unto his 
good friends and u-nftecs William Leader and Jebn MilU, 
the teftator’s Efquires, his fevcral houfes therein deferibed, and alfo 

houfes, fw her j^jg monies in the public funds or otherwife, which he 

ihould remain un- Ihould die poflclTed of, to hold to them his faid trullees 
married; and that to and for the intents apd purpofes thereinafter mcn- 

iroJ^&l^rwhh* tioned, viz.: upon trull to permit and fuffer his the tef- 
the approbation of tator*s wife 5 . E, Henderfon^ the Defendant, to have, 
t^^^ ftodd be occupy, poffefs, and enjoy the full, free, and 

good and valid, uninterrupted poffeflion and ufe of all and fingular the 
ihe providing for jnterells of the faid monies in the funds, or otherwife, 

^ri^iirteftato^ profits arifing from the faid houfes, fot 

children, and alfo and during the term of her natural life, if ihe ihould 
paying two annul- continue his widow and unmarried ; and that her receipts 

queaAed^if.jD. rents, interclls, profits, with the approbation of 

and Jif. h of 20/. any one of his faid trullees, Ihould be good and valid. Hie 
fides^boLd^Md***' providing for, and educating properly all 

lodging to M the (five) children (therein named) which the tellator 
and that his chil- . ^^d alfo paying Mrs. Af. Danby thereout of 

Sy^d»^elr ellates one annuity of twenty pounds, half- 

mother’s direAion yearly, to whom the tellator bequeathed the fame during 

until marriage, or natural life, «nd likcwife paying to Mifs A/. JoneSf 
properly provided , . , , , , , , . 1 . .. 

*for: Held that ' betides board and lodging, one otlier like annuity of 

the ufe was exe- twenty pounds, half-yearly, to whom the tellator alfo 

vto in trulh*' bequeathed the fame $ and it was his will that his faid 

children 
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childrc nA ould be folely under their mother’s dlre^ion 
until marnage or properly provided for, whereby they 
could mairfain themfelves: but in cafe the Defendant 
5 . J^^Henderfin (hould marry again, or die, then upon truft 
that his fald. truftees Ihould take the management and 
diredtion of all the teftator’s faid ellates and monies, and 


after payment of the above-mentioned annuities to Mrs# 
Danby and Mifs Jones during their natural lives, he di- 
re£^ed t^tat the remainder of his rents, profits, inte- 
refls, and proceeds of his houfes and monies, fliould 
be difpofed of by his truftees for the maintenance of 
his children, and that the receipts of each child for 


their own proportion to the truftees, ftiould be a per- 
fe£^ acquittal for the faid fum, and this to continue 
during their natural lives, and at their deceafe to go to 
their children lawfully begotten, (in equal portions,) for 
ever; and that the receipt of the females (hould (lUl 
continue to liavc its full force notwithAandlng they were 
married and termed femme convert in law: in cafe of 
the death of any of his children without iiTue lawfully 
begotten, their proportion or (hare (hould be equally di¬ 
vided amongft the furvivors; taking care, notwdthftand- 
ing any thing that might be faid above which could be 
conftrued to the contrary, that in cafe of the family’s 
feparating, a fulTicient fum from the fum total (hould be 
taketi for Mils Jonesh board, not lefs than 50/. per annum^ 
beftdes her annuity; and when (he (hould die, to be 
buried at the expence of all of them. And the teftator 
appointed W. Leader and J. Millst together with the De¬ 
fendant S. Henderfon^ executors and executrix. If, there¬ 
fore, the ufe was executed, Mrs. Henderfon was the land¬ 
lord, and the Plaintiff was her tenant. Heath J. thought 
that no doubt a limple devife to truftees to fufier any one 
to enjoy rents and profits was a u(e executed in the 
eefuy que truji^ unlefs there is any thitig to be done by 
the truftee; but in thi^ cafe there were receipts to be 

approved 
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approved and annuities to be paid. He therefojpEt thought 
that as there was fomething to be .done by tm devifee, 
the ufe was not executed in the Defendant i apd under his 
diref^ion the jury found a verdl^ for theHamtiff.*^ 

- 4 %?-. 

Shepherd Serjt. now moved to fet afide the verdif^, 
and have a new trial* The word truft had no other 
operation than if he had deviled to his truftees Y to the 
ufes following.*’ It is ordinary that* the truft tp permit 
and fufter A. to receive the rents> vefts the legal eftate 
in A ,: Doe vw dem» Lncejier v. Bigg^ ante^ a. 109. The 
Adition that the Defendant’s receipt (hall be a difeharge 
with the approbation of any one of the truftees, is re¬ 
dundant, and inoperative to reftrain the necelTary con- 
fequence of the legal eftate which the teftator had before 
given the Defendant, viz. that her receipt, without fuch 
approbation, would be a legal difeharge. There are 
a£^s to be done by the Defendant. She is to maintain 
the children, and Mifs Jones ; and is' to pay the annui¬ 
ties, which diftinguilhes this from the clafs of cafes 
where the truftees themfelves are to do the acls. The 
condition of paying the annuities and maintaining the 
children raifes the inference that the Defendant has Uie 
legal eftate fubje^l to thofr; charges. 


Chambre J. In this cafe the legal eftate is in 'the 
truftees: to determine that, we muii look to the intent 
of the will; and it feems pretty clear that intent was 
not to give the Defendant the legal eftate. It is true, 
there is very little left for the truftees to do during her 
widowhood, but if it was intended that (he (hould have 
the legal eftate, there would hav^een no need of any 
truftees at all. The teftator making the approbation of 
the truftees necedary to her receipts, I think, (hews 
it was not intended to give the Defendant a legal eftate. 
1 think therefiore them is no reafon for granting die rule, 

5 Gibbs 
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Gibbs J.- Tlie Vole has been mticonceived. Though 
an eftatel)& devifed to -df. and his heirs to the ufe of B. - * ** 

and his hewu the Couj^ts will not hold it to be a ufe exe- 
ctttedV'jiuleft ^^peiurs by the udiole will to be the tef- HB¥n«»sfllf#, 
tutor’s intent it fliould be executed. The Courts 
will rather fay the ufe is not executed, becaufe the ap- 
probation of a^tfuftee is made neceiTary, than that the 
approbatHpn of a truftee is n^ neceiTary, becaufe the ufe is 
executedtf^ The very circumftance which is to difcharge 
the tenants, is the approbation of one of the truftees: 

« 1 leave my wife to receive the rents, provided thes^ 
is always the control of one of the truftees upon h^^ 
receipts." The teftator therefore certainly meant that 
fome control Ihould be exercifed, and what could that 
control be, except they were to exercife it in the dm* 
raster ox truftees ? I agree therefore that the legal 
eftate is in the trqftees, and that the rule ought not to 
be granted. 

Rule refufed;. 



Gi^NKiE and Others, Aihgnees of (he Eftate of ji% s. 
O* Sharp and Sons, Bankrupts, v, Edmunds. 


a£^ion was brought to recover a total lofs on the An underwriter 
fobfctiption of the Defendant to a policy effected cannot fet as a 

. ... r . t 1 «» • f « mutual credit, a 

and in me name of the bankrupts. Sharp ana Sons, jofg accruing after 


whofe aifignees the Plaintiffs were, on the (hip Neptunus, the bankruptcy of 

at and from St, Fderjhurgh to London^ at the premium of 

ten guineas per cent., to return s/. i or." per deftt. for fetm. and other 

• - policies due before 

the bankruptcy from the aifcred,. who was hindelf his own infurance broker in effisft*. 
ing thcde pdfides. 

Kdther can he let off returns qf premium upon vo3ngea not complete before the 
bankruptcy. ^ 

Although underwriter muft, upon (he conclufion of the adventure, oeceflarihrbfr* 
•cqpe d«b^ to the aObre^dlffiur fora ids W a return of premium. , 


Baltic 
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Baltic convoy, ant.! 2/- k:/. p^r cent, more for North Sea 
convoy, ;\nd arrh a'. The caufe was tried London 
Ti'-nngs after Hilary lerm i8i3]^be|ore GihbrJ.f upon the 
following ridmiUion.i. The bankruplp ^lili 
of the Cinp Nit'iufjus., and effected'^tSi^jlQlicy above 
mentioned on that ihip, \rh:ch policy was dn 21ft July 
1812 fubfenbed by the i ' .feudaiit for ® premium 

of 10 gubseas per c< nt. On the 1 if'of i S12 a 

commiiTlon of bankrupt iiTued againil the b^krupts, 
who had been thereunder found and declared bankrupts, 

« id their eftatc and cfFcjfls had been legally afligned to 
e Plaintifis. The bankrupts at the time of their bank¬ 
ruptcy vrere indebted to the Defendant in the fum of 
<^eo/. 16/. for prcn.'ums of Infurance for policies by 
him underwritten Vac bankrupts, and including 31/. 
10/. for the premium on the policy in queftion. On 
the 20th of Augufi 1812 the Neptunus failed from St, 
Bderjburgh on the voyage infured, and during fuch voy¬ 
age was on the nth day of OEiober in the fame year cap¬ 
tured and wholly loft. On the 30th of Ofioher the De¬ 
fendant proved the faid fum of 6 obl, 16/. under the 
commiOion as a debt due to liim from the bankrupts, 
but the lofs of tlie iliip ;was not then known to him* 
The only queftion to be tried was, whether the Defend¬ 
ant was entitled to have a fufheient or any part of that 
fum of 600/. 1 6 s. applied and fet off againil the fumr of 
300/. for wliich the Defendant had fo fubferibed the 
policy, he thereby offering, on being allowed fo to fet off, 
to reduce.'his- proof under the commiflion by that fum. 
It wa^ proved-, that the nature of the dealings 

between the bankrupts and the Defendant, was, that the 
bankrupts a£led as their own infurance brokers. Whea 
the Defendant fubferibed policies for the bankrupts as 
an underwriter to them, inftead of receiving the pre¬ 
miums, he fuffered them to become items in account^ 
againff which were to be placed either Ioffes or returns 

as 
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ft9 they lbout4 l^ugh it w«8 ceitalnly in* 

the power 6f tlie Jpe^ndant at any time to tall for 
• lua premi^n» wi^m waiting tot lo^ea or returns. 
ShepSerd fjJIlM ^ the Plaintiffs^ contended that as 
well the iStHF' the returns of premium in cafe of ar- 

* t* '* * 

rivah were at the time of the bankruptcy wholly c(m- 
tingent debl|b||ep^ndant on future events, and that they 
therdToA coull not be fet off by the Defendant againft 
the de^^ which he owed to the Plaintiffs. Lens and 
Bhjett Sei|t$., for the Defendant* on the jpther hand* 
contended* that there had been* within the ftatidll^ 
5 G. 2. c. 30. f. 28., mutual credit given by the bank¬ 
rupts and the Defendant, before the bankruptcy i** and 
that, therefore, « the account was to be itated between 
tliem, and one debt to be fet agunit the other, and diat 
what Ihould appear to be due on either fide on the 
balance of account, and on fettmg fuch debts again^ 
one another, and no more, was to be claimed or paid 
on either fide refpeflively.” And he* referred to the 
cafes of Atkinfon v. Elliott^ ^T,R, 380. Erehch v. Fenn^ 
Cookds Bankrupt Lmo^ 5th edit. 554. Gihhs referred 
to Ex parte Ockendexy I Atk, 235*, as a {a) qualification 
pronounced by Lord Hardwk^ himfelf, of the doArine 
hbhad <idvanced in the cafe Ex parte Deeze, i Atk, 228. 
ho‘Was (ff opinion that he could not hold this to be a 
cafe of nhltual credit, without going further than 
Courts had id any cafe hitherto gone; mid under hia 
dhredion the jury found a verdiA for the Ph^tiffb 
for the full amount of the demand, fubjeG; to dui quef-^^ 
tion referred, of die Defendants right 

(a) See Creen v. Farmen otAtk>i 
t BI,lUp, 6si, and the note on j do. 

the cafe dtsd in the latefteiStieo 
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« Accordingly, Lens, in £a/ler tesm 1813, lAoved fora 
rule nifi to fet afide the verdi6: and have a new tnal» 
He urged that upon this infurance there was foi abiblute 
certainty that the Defendant would haig Ma . pay iTome* 
thing to the bankrupts, either a partial mutii Of pre¬ 
mium in cafe of the (hip’s arrival, or a lofs in caie of her 
capture: the bankrupt$«.had jtherefore enihifted the 
fendant with thofe Turns, the amount only of which was 
uncertain, and the Defendant had entrufted the bank¬ 
rupts with the premiums, which conftituted a mtltual 
credit. He referred to Smith v. Hodfon, 4 Term Rep* 2l L« 
and Cox v. Fenn,- 


Heath J. I do not think it is poflible to make this 
a mutual creditit is only a pof&ble debt, and it woidd 
be of no ufe to grant the rule. 1 agree perfe^^ly with 
the cafe of the pearls,, for there the party was account- 
li)le for the pearls. 

Gibbs J, Since I decided this cafe I have taken all 
the pains I could to look into all the authorities on the 
fubje£l;; and if I had found the leaft ground, I (hould 
be very glad to have my ^ihon reviewed by grands^ a 
rule nifii but I ean find no cafe whi<^ fumiihes 
ciple for it; and therefore it would be ufelefft^t^^gcattt a 
r|dev and I think the Courts would not be di^lb^ to 
carry the matter further than they have .done. has 
been cmied quite far enough already. 

. . « 

ri^ of the Court concurring, the 

Rule was refufed. 
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1815. 


Pickering and Others v. Dowson and Others. 

'pIIS WfW a£lion upon the cafe, for a deceit in the 
file of a (hip. The Plaintitifs declared, that the 
Defendants wire poflefled <#f a Ihip called the Margaret^ 
and wett'* knowing that (he was rotten, ruinous, out of 
repair, iftifeaworthy, and in gieat decay in her timbers, 
and*^n a bad (late and condilaon, did, neverthelefs, 
falfely, fraudulently, and deceitfully warrant her to be 
copper fdllened, and to have undergone a thorough re¬ 
pair in the month of March then lad pad, and that (he 
might at that time be fent to fca at a very trifling ex¬ 
pence, and that (he was then lying in the London dock, 
where (ne had jud difeharged a cargo from Rio de Jantho 
in excellent condition ; and did, by means of that falf^ 
fraudulent, and deceitful warranty, induce the FlaintifR 


May 8 . 

If the leading 
counfel at ntji 
prtus takes one 
line* of cafe, con¬ 
trary to the oja- 
nion of his junior 
coimfd, the Court 
u ill not permit the 
juniot counfel to 
obtain a new trial 
upon the ground 
thu he was pre¬ 
pared with t\i- 
dence to fupport 
another line of * 
caic, hich Ins 
leader repudiated. 

If a reprefenta- 


to buy of the Defendants the faid (hip, with divers dorcs made be- 

thereto belonging, for the price of 4200/., and did falfe- 
ly, fraudulently, and deceitfully fell the faid fliip and thing fold, \iitli 
(lores to the PlaintiflFs for that price; whereas in truth, (“Hopportunity 
the (hip, at the time of the,warranty and fale, was not tomfpeftand*exL 
fadened, and had not undergone a thorough re- mmc. the truth of 

difeharged a ^d!r?onSof' 
Cirg6^ Aram Rio de Janeiro in excellent condition: bet, ialc be afterwards 
on the GOhtfsury thereof, at the time of the fale and educed into wnt- 
making the warranty, was rotten, and in great decay m 
her timbers, and out of repair, unfeaworthy, and in a not embodied, no 
bad (Ute and condition; and by reafon fudb the un- 
found, decayed, and leaky date and conditioh of the (hip Tender on the 
in her voyage from Rio de Janeirot her c%rgo h^d been ground that the 
and was in the courfe of that voyage greatly wetted, da- J.* 

maged, fpoiled, and dedroyed; and fo, the*Plaintifls reprefentation. 
averred, that the Defendants falfelv.and fraudulently Wh^ierthe 
deceived them the PlaintiiTs $ and t^y averred 4 fp^nciid the defers, 
danu^e. the fecond count alleged tl^t the Defendants Ot not. 

3 G 2 falfely 
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faHelyand decditfully reprcfented die ve0el to be coppeiv 
fattened, to have undergone a thorough repair in Mt^rfh 
then liaft,. that (he might be then (ent to fea a very 
trifling expeoce, and was then lying in dock, 

where (he had juft difeharged a cargo from Rh de Janeiro 
in excellent condition; and by fuch deceitfuji repref^nta-* 
tion fraudulently and deceitfully fold her to the l^jaintitts. 
The third count ftated that the Defendants, being pof» 
fefTed of the Margaret, reprefented the fame matte^ re- 
fpe^ing her, and that the FlaintiffS) relying on that 
reprefentation, purchaled, and they difaiErmed the mat* 
ters fo reprefented, and averred they were deceived by 
fuch reprefentation. The fourth count ftated that the* 
Defendants were polTefled of a veiTel which was rotten, 
ruinous, and in decay in her timbers, and in a bad con¬ 
dition and unfeaworthy, and that they, knowing the pre- 
mifes, fraudulently fold her as and for a (hip copper* 
fattened and in good repair and condition, to tlie Plaiiuiffs>. 
The caufe was tried at the fittings after Hdaty term 1813* 
before Gtbh J .: it was proved that the Defendants, in Ja^- 
nuary 1809, had purchafed the (hip Margaret, previous 
to which fale an inventory had been circulated* contain¬ 
ing the following defeription of her: << The remarkgjbly 
faft failing (hip Margaret, foreign built, and free, 
ftem, figure head, burthen 354 tons re^er xuea- 
furement, has two flufh decks, copper-faftened and 
iheathed, was coppered and underwent a thorough re- 
pur in Meflirs. Toung, Wallis, and Hawh/ dock in 
March laft, lliifts without ballaft, and ftows a large 
cargo, ia completely found in finis, cordage, and otlier 
ftotee, and may be fent to fea at a very trifling expience ; 
lias capitd heists for the tranfport fervice, and is well 
adapted for the St»JDommgo or South Ameriea/t trade, 
smw lying in the Lotuioa dodc, where (he has juft dif- 
oiuirged a cargo Rio de Janeiro in excellent con- 
cfllAon: height in the hold ta feet; between decks fix 
lest; extreme ksgdi 106 feet; breadth ay feet y inches; 

II hulh 
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hull, mails, yards, Handing and running rigging, with 
all faults, as they now lie> anchors, dtC* The vdkl 
and her (lores to he taken with all faults, as they si6w 
lie, widiout s^y allowance for weight, length, quality, 
or any otbs^ fbfe£l whateTer.” When the Defendants 
purchafed the veiTel, a copy of thefe particulars was 
delivered to them by the vendors. The Defendants 
were preparing the ve&l to go on a voyage to Demarare^ 
had appointed a captain, and polled the vedel at UcfiT^, 
for «hreight, when the Plaintiffs applied to them to fell 
lier; the Defendants anfwered diat they would fell her 
if the Plaintiffs would give a competent price; in the 
courfe of the negotiation, the Defendants permitted the 
Plaintiffs to infpe^l the (late of repair of the veflel, 
which was then lying in a dock to receive repairs for 
the Defendants’ intended voyage, and the Plaintiffs 
adually examined her. The Defendants alfo permitted 
them to fee the inventory by which they had themfelv#s 
bought her, as before mentioned. At length the parties 
figned an agreement, the material parts of which were 
as follow: ** January ao, 1809. , D» Dowjhnf agent 

for W. T. Wood, fells, and Mr. Pickering, for account of 
Meif. Blades, of Hull, buys the (hip called the Margaret^ 
foreign built, of the meafurement of 354 tons, or there¬ 
abouts, now lying in the London dock, for the fum of 
fbtt^ riioufand two hundred pounds. On payment, 
the (hip, with what belongs to iier, (hall be de¬ 
livered according to the inventory which has been 
pofed, but the faid inventory (hall be made good as to 
quantity only. The (hip and Horea (hall be taken with 
air faults, in the condition they now li^ without any 
aHD#ance for weights, lengths, qualities, or ally defers 
wluftever,** On the 17th of February following die par¬ 
ties executed hills of file, and completed the purchafe. 
Forthe Defendaitts it was proved, that the (hip Was not 
copper-faftened, that the DefeUtfMita knew (he was 
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Ivafcy^ that the Defeiidantt htul, after thett ]pttrella(e« 
<»fiWed'^^ to government to be em{)ldyed in the* 
portierrioe, and that‘the agents of goVernitofdbfliad re* 
j^ded her. The Plaintiffs made no cqmplal&t tiiltil 
after they had fent the veflbl to Tea on a v^age to' 'SoutB 
jimerkai in* the courfe of which ihe became Idaky, and 
was obliged to put into Lijhon to refit, after which (he 
proceeded on her voyage, and agMn proving lieky, file 
returned to was furveycd, and condemncid aa in¬ 

capable of the voyage, fold by auction, and broktrn up. 
Gkis 3 , was of opinion‘that the Defendants were not 
in law liable in this a£tion, and dire£l:ed a nonfuit. 


Bffl and MarjhalU Scrjts., in this term moved (br a 
rule to fet afide the nonfuit and have a new trial. 
They contended that the whole inventory of the'former 
fale was delivered by the Defendants to the Plaintiffs as 
a reprefentaiion of the (late of the (hip which exiiled at 
the time of the fale to the Plaintiffs, and that the contradl 
for the purchafe being founded on that reprefentation, 
and the reprefentation having failed, with the knowledge 
of the Defendants, that when they made it, it was un¬ 
true, the Plaintiffs were entitled to redover. The (tipu- 
lations in the contraf); tk^t the (hip and ftofees ihcAlld 
be taken with all faults, without any allowaiboe £or 
weight, length, quality, or any o^her dcfedt whatfd#v%r, 
did not enable a feller to make with impunity ^Tepre- 
g|entatton of fa^s which he knew to be falfe, or'did Dot 
know to be true. In the cafe of BarUrfon JLtf, 
u £i^, 3U3*, which would be eked for the Defeudants, 
$r relied on the circumftance that thknrwas 
fib reprefentation made by the Deffcndant to 
tiff as to the goodnefs od the hops, to induUfi^hfcM to 
iaake riie purcKaie. Here was a YepreferitiHimirtMf iKEks, 
which wdio fiioft «imporn||ir, aud proved fifife. 'ffhb 
fiiip' wis fiot €oppiei»1fiifte^; ^flie bad not fiietk ’hitely 
.VMuiivgm a thorough repkhr, .nbr' had (be her 

laft 
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c^rgOy 9 $ repreient^^ in exceUeat condition^ bat, 
to the koowledge of one pf the I^fendants, was leaky, 
and when ihe wet|t to iea, ihe was found rottea« In ^ 
the cafe of Melij/b V. Aiotteux, Ptai^j^N P»Cof, ii^,, Powson. 

X(ord Kenyof^C, J. Oys, with all faults” means with aU 
faujts unknown tp the Plaintiff'. And diat is the true 
conilrudton. In Pe^lehok v. Walters^ 3 Campb. 154. Lord 
Btienborough C. I. certainly does not agree to that, but 
in the laft cafe there was no repreientation. Lord 
BlUnhormgh thought that where an article fold w tlx 
all faults, how many of them are known to the feller is 
inUnaterial. But where a Ihip is fold with all faults, and 
arts are ufed to put 1 purchafer off his guard, which is 
the <»fe heie, where reprefentations were made that 
induced the Plaintiff's to believe this was a perfe£l:]y fafe 
ihip to be fent to foa, the fame do£lnne does not liold. 

Marjball aUb relied on the curcumllaTice that at the trial 
he had offered to c.ill the furveyor employed by govern¬ 
ment when this (hip had been tendered to the tranfporL 
^ard, who diredled a furvey, and that he would have 
proved that a part of the ceiling being tnken down in 
prefence of one of the Defendants, the (liip’s beams 
were found rotten. [Gtbbsl. My Brother Pefi^ who 
led the caufe, ufed his di^^retion at the trial, and did 
nut go on this line of cafe; if the counfcl who leads the 
caufe ^kes one line, and the judge and jury decide on 
^ line taken by the leader, the junior counfel alfo muff 
confine himfelf to t)ie line taken by the leader: t^iis 
matter was dated, and I repeatedly called for evidence 
of tins fort, and, under the direfbion of the leader, 

QOn^ fuch was produced,] It is fupppiied there is great 
U|Uigi<; in the words all faults,” that does not inea||^all 
Ij|au 4 s^ Even the mifreprefeutatton that the (hip was 
ppppen<|afteaed, would avoid the contra^. Thi^ was 
like t^iu uf reprefentations ,i^ infux^nces. Lord 
J&fijnd’s decifion in Melhjh y. Metteux is iupported by 
very^ latest authunties oC tb..whi9^ 

« '3^4 * <{Oin» 
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coipmon hwyerii in doubtful cafes refefv Dij^, lit, 4.(0) 
iit, 3./ 9. De M mah, Oolum malum afe pr^aa 
venditar d^et^ pti non tmOum in ills ^ fm Sfhmtlai^ Jid 
tt in illo qin Jtdlendi caufd inJidiSih et ohfewi loquitur^ 
Before the decUion of that great Judge Lord Kmyou 11 
laid alides it ought to undergo^ the folenm conhderatiMi 
of at leaft one Court. 

Heath J. If I could harbour any doubt,on the 
queilion, I would grant a rule nifi. The Defendant had 
recently purchafed a (hipt and intended to fend her to 
the Indies, The Plaintiff applies to him to &11 
the fhipy the Defendant ftates to him, ** Here is what 
1 bought it for from the former vendor ;** he fells it him 
by a contra£^ containing no reprefentation whatfoever. 
It is in vain to reduce a contradl to writing, if you may 
afterwards refer to all that has paded by parol. The 
meaning of felling << witli all faults,” is, that the pur> 
chafer (hall make ufe of his eyes and underftanding to 
difcover what faults there are; I admit the vendor is not 
to make ufe of any fraud or pra^icc to conceal faults. 

X think (he reprefentation is none; it is the mere deliver*- 
ing over of a paper which the Defendants received from 
the former vendor. With refpe6% to the doftrine, I . 
adhere to that of Lord Ellesd/orough in Baglehole v. WaU 
tersf without any difficulty. I fubferibe to the do^rine 
of the Digej^i but this is not an obfeure or infidious 
contrail, but plain and Cmple. 

Chambee J. I am of the fame opinion. When 
there is a written agreement, and no difficulty as to the 
mipnings it is dangerous to depart from it without evi¬ 
dence of fraud. Where there is fuch,.the Courts of 
law will interfere: here 1 fee none. That the Defendants 
did pot know the faults is manifeft from the uie diey 

The repoiter has not fucceedli^ verifying this nfinapen* > 

meant 
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meant to make of the vefiel. They deliver over alt the 
papere. 'JThe party, after an infpe£iion, agrees to pur- 
ohale it with all its faults. There is no evidence of any 
fraud at all $ and under fuch circumftances, after exa¬ 
mination had, and a contrad; made in writing, which is 
made to bind the parties^ it cannot be permitted that 
becaufe the ftate of it turns out to be different from 
what was expelled, the whole ihall at a future time be 
r&fcinded. It would put an end to all centrals. 

Gibbs J. l^ord Kenyon certainly did, in the cafe of 
MeUiJb V. Motteuxt receive fome fuch evidence as that 
which has now been referred to; but that cafe haa lince 
been exprefsly over-ruled in a fubfequent ni/i print cafe 
in CamphtUs and that dccifion has never been queftioned 
at the bar. The ground on which tliat cafe ultimately 
went, was, that the ohe party covered the defedls fo 
that the other could not fee them; but the evidence did 
not fupport the fuggellion \ and I remember the cafe of 
the fale of a houfe in South AuAley Square, where the 
feller being confeious of a defc£l in a main wall, plaif> 
tered it up, and papered it over; and it was held that 
as the vendor had exprefsly concealed it, the purchafer 
might recover; but in this cafe the Plaintiffs did not 
in their opening (late any concealment. This is a cafe 
regarding property of confiderable value, but that is no 
reafon for interfering to put the parties to further ex¬ 
pence, unlefs there is a rational giound of doubt. What 
are the fa£ls of this cafe ? the Plaintiffs had very re¬ 
cently puTchafed ibis Ihip under an inventory delivered 
to them, at the head of which was a reprefentation from 
thofe of whom they purchafed. They were about lb 
fend this Ihip to the Weji Indies, and had a£tually ap¬ 
pointed a captain. The Plaintiffs apply to them, to know 
if they will Ibll ffudr (hip; the anfwer h, Yes, if we 
get our price. The Plainti|^ and feveral others are per¬ 
mitted to go and examiflNnc (hip throughout. Afte^ 

this. 
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du6> the vld inventory is handed over, in which they 
fee how the former vendors defcribed her, hut the 
fendaats do not repeat that as their preSent repreCsnfea* 
tion of her, and the parties have full liberty to examine 
her.^^ They then come to an underftanding, and reduce 
the contra^ to writing* By„ that alone they are after¬ 
wards to be bound, nOlefs fome fraud can be ihewn. 
Evipn if there* had been a reprefentation, it would not 
have availed. 1 hold, that if a man brings me a horfe, 
and makes any reprefentation whatever of his quality and 
foundnefs, and afterwards we agree in writing for the 
purchafe of the horfe, that Ihortens and corre&s the 
reprefentations; and whatever terms are not contained 
in the contra£t, do not bind the feller, and mull be llruck 
out of the cafe. In this cafe, if there had bSen any 
fraud, 1 agree it would not have beep done away by the 
contra£l; but m this cafe there is no evidence of any 
fraud at all. The ihip is afterwards conveyed by a bill 
of fale: that contains no warranty. I thought at the 
trial, and ilill think, that the parties were not now at 
hberty to Ihew any reprefentation made by^the feller, 
unlefs they could Ihew that by fome fraud the Defend¬ 
ants prevented the Plaintiffs from difeovering a fault 
which they knew to exift. I think, on thefe grounds, 
the Court mud refufe the motion; but I go further, and 
think, that as to the evidence of the reprefentation, and 
as affe^Ung the conduct of the Defendants, the Defend¬ 
ants only handed over the inventory for the lake of the 
Plaintiffs’ feeing the feveral articles which were to be 
fold with the fliip; and not even with a viewto ihew them 
what had been the reprefentation made to themfelves. 
iRiat, howler, was not the ground on which I went at 
t^^riusi where I proceeded upon the ground that after 
lit written central was made, parol evidence could itot 
be admitted^of former reprefentatioiis, there Weire 
' hf fttchfinw) as ll^edefciibed. 

' * 10 ' llole 
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'J'Hp Plaintiff declared tijat in confideration that he An aflion lies 

||ad caufed to bfe delirered to the Defendant certain againft the com* 

caiks of dollars to be carried on a voyage from the 

nver iw<2 to London^ upon freight for certain lure the bullion of a 

and reward, the Defendant undertook to take care of P«vate merchant 

them; and alfigned for breach that he took fo Hftle 

care pf them that they were loll. T1 e caufe was'tried delivering it. 

at GuUdballi at the fittings after Michaelmas Term 1SI12, It" noinfrac- 
1 r rfirv T 1 « .. . tion of themono- 

bcforc Mon 0 eld C. J., when the evidence was, that a poly of ihe SoMb 

licence had been obtained from the South Sea Company, Company to 

which had been fince deftroyed, and the entries in their [hTstff^*Sf«rin 

books, (admitted in evidence after argument, as the de- a Ihip of war, 

claration of the company again (I themfclves, without P*"®" 

examination of the fecretary who made the entries, and ture to South 

who was prevented by illnefs from attending,} denoted -dmenee, font out 

that it was a licence to the Ihip Bragama. for t8 Wed 

months, from February 1809, with liberty and authority by the Company. 

to and for the faid Ihip, to fail, trade, navigate, and . *”**7 w 

adventure to all and every port or ports, land, &c. Compan/thodkt 

within the company’s limits. It was proved that the minutes of 

Sraganxa failed with an outward cargo, and that after by*tli"m adi^- 

a fale thereof at Buenos AyreS) the proceeds in dol- fible m evideocek 

lai^ were put on board his Majefty’s gun-brig tbe “ * detlaia- 

Chterlyy whereof the Defendant was then Commander, 

,hi 21 calks, to be brought to England^ for sybich the vdthom calling as 

ufua! freight of two and a half per dent* was to be 

Two cl' tbfe calks, containing 5B65 dollars, of the valued the entry. 

1407/1 tf/. 4 d. failed, upon the arrival of the Chitrfyf to 

be denVf^red, having been plundered by the crew, to 

fecovejt^wbiph fujn this ia£lion wae biought* For t|ie • 

Defenduic it was td>ji<fred| that the dollars we*e taps* 

fliMidice^ the brii^lll’ then home was an ai^ 

. tnafoOMs, 
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tranfa^^nj as being an infringement of the Seufi Sea 
Compttnf% monopoly^ and not being prot,e£led by the 
licence to the Sraganta, and the South Sea Company 
having granted no licence to die Cheerly* For the 
Plaintiff^ it was contended* firft* that no licence was 
neceflary for remitting home the proceeds of an ont« 
ward cargo; fccondly* tliat if it were* the licence to 
tjjie Braganza virtually protedled the remittance of the 
proceeds in the ordinary mode of remitting • bullion* 
namely* On board a King's Ihip. MatuJieldC. J. thought 
he could not diftlnguiih between the cafe of a remit¬ 
tance home of bullion* and a fending home of the 
proceeds invefted in any other merchandize* which 
laft would clearly be illegal; but permitted a verdict to 
pafs for the Plaintifi** for 1407/. refcrviiig the point. 


Jn the following term* a rule having been obtained to 
enter a nonfuit* 


Shepherd and X^em Serjts* now ihewed caufe. Tbev 
admitted that fince the monopoly of gold and filver^ 
the produce of America^ is by the flatutc p Antu c, 21 
yi 58. granted to the South Sea Company^ it refulted that 
if the Cheerly had been a merchant«*lhip* and the Brait^ 
gattzat had not been licenfed* the tranfaf^ion ivould 
have been illegal* and within the prohibition of / 47 
and the forfeitures of f> 48. But the Cheerly being a 
* King's Blip* and lawfully being nt Buems Ayrtt on 
public fervice* needed no licence from the .South Sea 
Company: Ihe was lawfully about to come home« and 
it is legal for King's ihips to carry bullion* though aU 
other merchandize is prohibited to them. If the Bra- 
gamut had been loft* it was clear that her cai^ m^ht 
iuKVe d>een forwarded by another vedel* and w<k|^d fiill 
Imre been proteAed by the licence. It 
legil for the Plaintiff to fend,home his proceeds by the 
In pradiice* no ever pet been oi^ 

* tained 
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tained or applied for from the company for temittini; 
home the proceeds of merchandize fern out* to South 
Jimerica. It is a neceflary incident and eonfequence of 
licencing the traffic, that die proceeds" may be lav* 
fully remitted home in the afual coittie, odierwife when 
the trading adventure was ended, the merchant would 
be incapacitated frpm reaping the frnits of it. The 
practice of fending home the remittances for cargoes gkf 
private merchants in King’s Ihips had been univerfa], 
and if any doubt were now to be thrown on the le* 
gallty, it would be neceflary that an aff of parliament 
fhould pafs for the indemnity of all who had been con¬ 
cerned therein. The legality of the pra£lice was ap¬ 
parent by the zGt eltablifhing the monopoly, for the 
illegality of interloping is no othcrwife declared than by 
the 49th feffion, which impofes forfeiture of the fhips 
employed) and as tliis fec^ion cannot extend to the 
veflels of his Majefty, becaufe he is not cxprefsly named 
there in^ it follows tliat his veflels may legally bring 
home thefe dollars. Cmtatn, though the King’s 

veflel would not be forfeited, the contra^s of the fub- 
je£l for bringing home gondii or merchandizes in a 
King’s (hip would be itlegal.j It i$ immaterial whether 
the lemittance be made in bill» of exchange, or in the 
coin of this country, or in dollars, which are the coin 
of the count! y where the licenced cargo is fold. They 
are not (hipped for England as a mode of trade> but as 
a mode of remittance to which the prohibition is not to 
be extended. Twlmtn v. Andtr/on^ antt^ i. aay. is 
irrelevant. > 


1 ^* 3 * 
Hodgson 


Follarton. 


otA'Vaughan Setjts. mntm. If an application 
be made to the company for a licence to a King’s 
ihip, to bring home dollars, it will be granted; and 
if the vefiid'be unknown, a licence wiH be granted 
fo bring home doUarl m riiip or (hips. This coatnuSh 

is 


\ 
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irsfo 


.*815. 

WOBIflOtt 

«* 

tmLARTOK. 


is TOid^ ts being an infiradion'' of the coQi{»any*s rights. 
The l>efendant does no illegal act# ’ The a)&’ of the 
Plaintid^ is illegal, he is the merchant whh puts thefe 
dollars on board with intent to trade or* adventure 
from parts wtdiin the Emits*' of the JSMtii Sidri it is 
he therefore who h incapacitated from enfbrciilg hlt( 
contrad;, for this is a trading from the JSiuth Sear, 
^ is girohibited * by the iame fe^ion to <* hire or 
freight any ihip** from thence: it is true that the 
Plaintiff* has not hired a whole (hip on* freight, but he 
has put the goods on board on freight. It is faid this is 
not a trading, becaofe dollars are the current coin of 
that country; but the current coin of no country, ex¬ 
cept of our own, is taken as coin, but as merchandize. 
Thefe dollars are taken by weight, eftimating the price 
of the (ilver: they do not derive their value from the 
imprcffion they bear of the royal arms of Spain. This 
is not, as is faid, like fending home bills of exchange: 
a perfon who had (lolcn bills, could not, at common 
law» be indicted for dealing goods and merchandizes i 
and a fpecial ftatute was neceffary to enable him to be 
indicted for it; but one might be indidled at the com¬ 
mon law for dealing dollars as merchandize. Mam» 
field C. J. held there was no difference between fending 
home a return cargo in dollars or in anyothe* mer¬ 
chandize. The quedion, therefore, is, whether this 
trading is covered by the licence obtained. That licence 
is confined to the (hip Braganzat and prote£tinjg the 
Oftip Bfaganza for a limited time, it neeei^ly pro* 
te£led, during that time, whatever was on board her* 
but, being fo redrifted*, it ;,annot be extended to gbods' 
leQt by any other (bip: by the condrufBon now •eton* 
tenMledrfor, it is to pvote^ all on boaifd bSer, ao 4 *' all tdd 
tnrt|s hofne by any other Ihip at 'Ipbe timc^ 
I|( ie fi^d*die Qhedrjy is legally in the^Sn^^^Sdsu, but 
time* &e (anikpt bet( Oftfove uffsd 
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for purppfes of commerce. The of parliaii>ent 
which authorizes (hips of war to carry bullion^ did not 
mean to break in upon the rights of the South Sea Com-- 
pany. The* PlainttiF alfo makes out a regular bill of 
bding; and two and a half per cent, is paid lor putting the 
dollars on board; that is a traffic, and is as much an ad¬ 
venture in goods and merchandizes as any other article; 
and it can make no difference whether they were boughi; 
with the proceeds of another adventure, or are an original 
adventure. The Pldintiff*, therefore, cannot recover. 

Heath J. In this ftatute, 9 Ann. c.zi.f. 49., the le« 
giflature have guarded againft a literal conftru£tion, by 
faying, ** contrary to the true pieaning of this a£k.” 
What is the true meaning ? To give a monopoly to the 
Savth Sea Company. Whatever, then, is not againft that 
Compan]^ monopoly, is not againll that ftatute. The 
putting this bullion on board the floop of war is not 
againft the Company’s monopoly. It is laid that the 
Braganza might cover feveral cargoes, but it is a licence 
for time; and as many adventures as the (hip might make 
within that time, would be legal; no fraud or impre^er 
practice is fuggefted here. 

Chambbr J. 1 am of the fame opinion. This is 
neither againft the words nor the policy of the a6t. 

Gibbs J. read over the 49th fefl:ion, and declared his 
catir^ concurrence. With refpe^ to trading and fre- 
quea^g theiie parts, the perfons trading had a licence 
fo to do; and with refpedk to tiie failing and being 
tiiefe, hig majefty’s ftiip was legally there. The woMs 
are, ^ if any fhbje^ ffiall lade or put on bdard any 
Clip or ftdips mj goods or merchandizes With Id&nt to 
trade or' Rdvetttnre unto or firom the South Sea thel 
Bragatnnf* ndvehture had terminated; thetradbi^ 

endded 
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, Bomns 


V. 

FriXARTOK. 


«nded> and the proceeds had been turned into the cur*' 
rent coin of that country, Portugah It is true, when 
the dollars got home, they would become meBchaadize; 
but this was not a trading adventure from thence, but 
that trading was ended. As for bringing home the 
bullion in his majeily's (hip Cheerly^ it was only doing 
tliat which die vcifel lawfully might do. The role, 
therefore, mufl: be 

' Di/charged.« 


-r 


Mcy XX. 


PlESC^£LL V. AlLNUTT. 

Same v, Lavie. 


Ifa\eflelbrlttg8, ^HESE were afkions upon policies pf infurance, dated 

16th of November 1810, the one upon the (h»p 

rated goads from Goed Pesty the Other upon her cargo, at and from 

u hoftile MuiUry London, Upon the trial of the caufe at 

hither, and alfo ^ 

certain other goods Guildhally at the fittings after Michaelmas Term i 8 l 3 . 


not Ucenfed, the 
infurance on the 
Ucenfed goods is 
not thereby vi¬ 
tiated. 

In 1810, it was 
lawful for a Ham* 
burgher to bring 
goods to this coun¬ 
try from a hoiUle 
port under ftriiSl 
Uorkadc. 


before Mantfield C. J., it was proved that the vessel 
was a Hamburghery and failed from Gluckstadt on the 
JSmsy after a licence granted by the King in council to 
Messrs. Cajlendyck and HentZy on behalf of themfelves 
and others, and permitting a veiTel bearing any flag, 
to import a cargo of com and many other enumerated 
commodities, (not including books,) « and no other 
articles whatever.” There were put on board feveral 
cafes of books, not the property of the aiTured, nor co¬ 
vered by the policy, but on account of Macdonald^ a 
London bookfeller, the freight whereof amounted to 
43/., bang about ope-feventh part of the freight of all, 
the goods on board, which together amounted to 300/. 
The fiiip was loft on the voyage to London, For dbe 


jjpefendapt, it was obje^ked, that the importation of the 
was illegal, unlefs licenfed, and that no licence 

hamg 
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having been obtained which included them, the defe^ 
vitiated the whole adventure, and rendered the velTel 
and cargo Hable to confifeation, and that the infuranc^ 
was therefore void; and upon this ground flie Chief 
Judice nonfuited the Plaintiff, with liberty to move to 
enter a verdidf for the amount of the Defendant’s fub- 
feriptiou. 

Shepherd Serjt. in Hilary term 1813, accordingly ob- 
’tained % rule nt/tf upon two grounds: iirft, that no 
licence was neceffary to enable this veffel, being a 
Hamburgher, a neutral, to perform the voyage infured, 
fecondly, that admitting the adventure of tlje books ta 
have been illegal, that circumdance did not invalidate 
the Plaintiff’s infurancc. 



Pieschell' 


w. 

Allnutt. 


Bejl and Vaughan Serjt. in this tetm fhewed caule 
againd the rule. i. The coiifignment of the books was 
a trading by the confignee, a Britijh fubje£t, with an 
enemy, and from an hodtie port, which is illegal, unlefs 
legitimated by licence, although it be carried on, as here, 
by means of a neutral fliip. Tliough the books were 
not the property of Roufigt, in whom the intered was 
‘averred, nor were they intended to be covered by this 
policy, yet the having on board this illegal conlign- 
ment, vitiated the whole adventure. It is illegal for a 

V 

neutral without a licence to bring any goods hither 
from an enemy’s country to a fubje£); of this country. 
If the veffel had been taken on this voyage by an 
Englijb cruifer, the veffel and the entire cargo would 
equally have been condemned by the co,urt of admi¬ 
ralty. The Englijh orders in council recognize the 
illegality of this adventure. That of 8th April 18069 
declares the entrance of the Ems, Wefer, Elbe, and 
^rave to be blockaded. The order of the 4th of 
February 1807, prohibits the interrupting of neutral 
veffels with cargoes of certain enumerated goods, pro- 
V0L.IV. 3H vided 
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PlESCHELL 

Allnutt. 


vided they are not coming from any port in a (late of 
ftrl£l and* rigorous blockade. An order of 3rd May 
1809 declares that the order of 4th of February 1807 
(hall ftill continue in force, except as to any fliip or 
goods coming from ports or places under adlual block¬ 
ade; and this lliip'coming from Glucijiadtt a town on 
the EmSi which, by the order of 6th April 1806, is 
ftri^lly blockaded, comes within the exception; and 
this vefTel having on board goods not included in the 
enumeration contained in the order of 4th February 
1807, is not within the relaxation given by that order. 
TIic order of i8th Fchrumy 1807 permitting veflels 
and goods from Hamburgh, Bremen, and other places 
in the north of Germany to pafs unmolcfted, which 
vcfiels and goods fivdl be employed in a trade to and 
fron\ the United Kingdom, notwilhftanding the faid 
countries arc or may be In the poffenion, or under the 
controul of France, will he relied on; but it is inappli¬ 
cable. This is not a voyage from Hamburgh, but a 
voyage by a Haniburgher from Gluchjladt to Great 
Brllain : the intention of that order was to licence a 
trade dire<fl: from Hamburgh to Great Britain, but the 
crvler flicws, that unlefs it had been iflued, Hamburgh 
mull have been confidcred as an hoftilc port. The 
order of 17th June 1817 permitting certain goods be¬ 
longing to Hr.mburghcrs, v/lileli hatj been feifed, to go 
to neutral ports, and dcclaiing that veflels iu future 
fliould not be liable to capture, provided they were 
engaged in a trade to any pa.t of this kingdom, intends 
a trade direft from the country to which the fliip be¬ 
longs, to a port of this kingdom. Tin* order of 3rd 
May 1809 is, however, long fubfcqnont in date to the 
others, and therefore refeinds them. Hut putting the 
orders in council out of the cafe, this was from the 
beginning an illegal voyage The books were pur- 
chafed fiagrante hello fre rr, the enemies of this country. 

Shepherd 


\ 
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Shepherd and Lens Serjts. in fupport of tjie rule. 
Even if the order of 3rd May 1809 repeals the relax¬ 
ation of the order of 8th April i8o<), which is con¬ 
tained in the orders of 4th February 1807, and i8th 
February 1807, it is not therefore to be affumed that it 
again fets up the order of 8th April 1806 in like manner 
as if that had never been relaxed; for it leaves the order 
of 17th 1807 untouched, on which the PlaintilF 
principally relies, and which was made for the exprefs 
purpofe of protecting the inhabitants of Hamburgh and 
Bremen. Another order in council of iixh November 
1807, unlefs it be virtually repealed by the order of 
3d Aiay 1809, declares, that the prohibition (hall not 
extend to any veflel of any country not at war with his 
Majefty, which ftiip fhall be coming from any port or 
place in Europe^ declared by that order to be fubjedi 
to the reftridiions incident to a ftate of blockade, del- 
fined to fome port or place in Europe belonging to his 
Majefty, and which (hall be on her voyage diredb 
thereto. In the cafe of Goedc I hop. Edvj. Leading 
Decifions. 10. Sir W, Scott adjudged the releafe of a 
vcficl and her cargo of brandy which had failed under an 
expired licenfe, and conde.mned other goods alone, 
whicli were found on board the fame fl:ip and were not 
comprehended in the licence. And in tlie cafe of tlie 
Jouge Clarui Lead. Dec. 48. non-enumerated goods were 
condemned, and the licenfed goods and (hip were 
rcleafed, and Sir W. Scott fays, « It would fall extremely 
liard upon the commercial interefts of the country, if 
the innocent goods of one merchant fliould be confifi* 
cated on account of the mifeonJuft of another. Such 
a pofition would carry the doctrine of infection beyond 
vvliat is done even in cafes of contraband, where the pe¬ 
nalty attaches only to the property of the fame owner.” 
No authority is cited that a neutral who has a right to 
trade with an enemy’s port, and to bring hither the 

3Hz cargo 
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PlESCIIELL 
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Aixnittt. 
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•u* 

Allnutt. 


cargo he has there purchafed, a£is illegally in bringing 
hither from that port the goods of a Britifb fubje£l:,. 
The bringing of thefe books is not a trading with the 
enemy by any fubje^f of this country, otherwife than by 
the intervention of neutrals; and, if that is prohibited, 
no neutral trade at all can be carried on, for the neutral 
mud communicate with the natives of each hoftile 
country. In the cafe of Bell v. PotUy Buller J. held 
that an Englijh fubje£t might ihip his goods from an 
enemy’s port after war had been declared, and both his 
lliip and his innocent goods were reftored. 


Heath J. It is very clear that the order in council 
of the 3rd of May 1809, does not repeal the two former 
orders in favour of Hamburgh fliips. The party docs 
not here rely upon the order in council of the 4th 
February 1807, but on thofe of j8th February and 17th 
J^inc 1807. As to the other point, the only confe- 
ijuencc of bringing ihefc goods is that they liable to be 
leigeC- 


CiiAMBKE J. I am of the fame opinion. It is quite 
clear. 


Gibbs J. Giving the Defendant the full benefit of 
all his argument, there is not the lead doubt in this 
cafe. In the court of Admiralty if the (hip, ;^goods, 
and books had been libelled, the books would have been 
condemned, and the ihip and other goods would have 
been reftored; and if they ought to be reftored, I can 
find no ground why they Ihould not be infured. 1 am 
further of opinion that this adventure required no li¬ 
cence ; it not being within the operation of the order 
of 6th April 1806, that being relaxed by the fubfequent 
order alluded to; and I am further of opinion that the 

circum- 
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clrcumftance of the books being on board, which be¬ 
longed to Mackinlay the bookfeller, does not render 
tlie whole of the adventure illegal, nor tlie infiirance 
void. 

Rule difcharged.(rt) 

(o) See Hagedorn v. Bellt i Maule ^ Seleyo. 450. 



Pn^kaiELL 


•». 

Allnutt. 


Osborne v, Davis. 


May II. 


^^^STSerjt. had obtained a rule iiyi to fet alide a 

warrant of attorney to confefs judgmfjnt, given by 

the Defendant while he was in cuftody, upon the ground 

that his attorney was not prefent. Lens Serjt. (hewed 

caufe, and endeavoured to fuilain his rule. The 

Court held it a fufhcicnt compliance with the rule of 
« 

Court, Hilary 14 & 15 Car* 2., which requires that an 
attorney for the Defendant muft be prefent when a De¬ 
fendant in cuftody gives a warrant of attorney to ac¬ 
knowledge a judgment; that an attorney was prefent, 
•who was a total ftranger to the Defendant, and who 
was called in by the PlaintilF^s attorney, the Defendant 
having previoully exprelTed a wiHi to have his own 
attorney prefent, who lived in Compton-Jlreely but the 
Plaintiff’s attorney having come from Piccadilly to the 
inns of court to fettle the matter, having objefted to the 
delay requilite to fend for him: and the Court faid, it 
would be very mifehievous, and prevent much accom¬ 
modation to prifoners, if this were not fufheient. 

Rule difeharged without Colts. 


A warrant of 
attorney confelled 
by a Defendant in 
cuftody is good, 
if an attorney on 
his behalf is pre¬ 
fent, though he is 
a total ftranger to 
the Defendant, 
and is introduced 
by the Plaintiff'9 
attorney, who re- 
fufed to remain on 
the fpot a fufftcient 
time for the DeR 
fendant to pro¬ 
cure the attend¬ 
ance of his own 
attorney, who 
lived in a diftant 
part of the town. 
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Wliere the deed 
t6 make the te¬ 
nant to the pre¬ 
cipe is loft» a reco¬ 
very is not to be 
amended by an 
attefted copy of 
that deedy 

Nor by an offire 
copy of the enrol¬ 
ment of a deed. 

But it may be 
amended by the 
enrolmrat itftlf, 
being brought into 
court* 


Dawnev, Demandant; Newsome, Tenant $ Lord 
Vlfcount Downe, Vouchee. 

J'£NS Serjt. moved, on a former day, to amend this 
recovery, fufFered in 1748, by the infertion of the 
manor of Rimfwell in the county of Xorh^ and the tithes 
of the parifli of Rimftvelli which had been omitted, 
upon an afRdavit of Lord Downe that by a bargain and 
fale, enrolled in 1748, all his property, including this 
manor, and tithes, and all other hereditaments wherein 
Lord Downe had any eftate of inheritance, were con¬ 
veyed to Newfome for the purpofe of fuffering this reco¬ 
very ; that this manor and tithes were at that time in 
the feifin of Lord Downe, and were intended to pafs. 
That the bargain and fide itfelf could not be found, and 
his lordfhip believed he had never poflefled it, hut that 
he had found among his muniments an attefted copy 
thereof, which fupported this ftatement. 


Per Curiam. The Court has gone very far indeed 
in amending recoveries; it is going a great way to let 
the oath of a tenant in tail prejudice the ilTuc in tail in 
any cafe: but we have never gone fo far as this. The 
queftion is not whether this copy would be admifGble iu 
evidence on a trial, but whether upon this warrant the 
Court can take upon themfelves, without hearing the 

ilTue, to bar them of their inheritance upon motion. 

* 

Upon this Lens made the like motion upon an 
ofBce copy of the enrolment of the bargain and fale. 
The oiEcer, in reading it, read the word as Runjwell, 
and fuch, on infpe£f ion of the copy by the Court, it ap¬ 
peared to be; the Court again rejeffed the application, 

remark^ 
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remarking on this» as an additional proof of the neceflity 
of their obferving extreme caution and circumfpe£lion 
in the amendment of recoveries, and dire£l:ed .the enrol¬ 
ment itfelf to be produced, as being better evidence^ 
and more analogous to the produffion of the deeds 
thcmfelves, which their general pradlice required. 


1813. 


Dawnxy, 

Demandant. 


Accordingly, on a fubfequent day Lens renewed his 
motion, when, the roll being in court, and it plainly ap¬ 
pearing ^y the record to be Rittipivellt and not Run/tAell^ 
in three principal places where it occurred, although the 
word was plainly Runftvell in another part, and it being 
fworn there was fuch a place as Rimfwelli and no fucli 
place as Runfivelly in the county of Torky and the general 
words palling all other manors and lands of Lord Downs 
in that county, the Court permitted the amendment. 


Lovell *0. Martin and Another. May la. 


Plaintiff being polfelTed of a bill drawn by 
T. White^ at RortJmonl.jy on the 7 th of July 1810, 
at fix months after date, on Smithy Atkins^ and Co. in fa¬ 
vour of the PlainiilT, or his order, and accepted with this 
direction, “ with MclTrs. Martin^ ^tone, and Marii/if* 


A banker, after 
notice, diicounts a 
bill drawn on a 
cultomer, and by 
the acceptance 
made payable at 
his bank, after it 


indicating that the bill would be paid at their boufe in has been loft by 

London t indorfed it, and cafually loft it. On the 4 tli holder, and 

' , 7 atterwards debits 

of he wrote to Smith, Atkins, and Co., ftating his cullomer w'ith 


the circumftance, and Smith, Atkins, and Co., in con- *^ 1 '® amount of the 

fequence applied to the Defendants, requefting that diar^"on it ahd" 
they would not pay or difeount the bill if oftered: on delivers it up to 
the 7th the Defendants wrote back to the Plaintiff, that jkocufttaneras the 

■there was little chance of the bill being offered ion dif- of his account. 

Held that the 

banker is thereby guilty of a conveiffon, and the lofer of the bill may recover in troveif 
without a previous demand of the bilL 


3 H 4 


count. 
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Voo 



Lovmir 


Martin. 


count) but if not recovered, care ihould be taken that it 

ftould not be paid when due, of which they reiquefted 

that he would remind them. On the 2nd of January 

1811, the Plaintiff wrote to remind the Defendants that 

the bill would foon fall due, Wz. on the loth of Janu^ 

ary i to which they anfwercd, that they had long fince 

difeounted it for Powell^ a bill broker, v^ho was their 

cuftomer. The bill had in fa£l; been picked up by a 

child, from whom Powell had it ^ the Defendants dif* 

« 

counted it for him, and at maturity charged the ac* ^ 
count of Smith, and Athns, with the payment of the 
bill, noted it, wrote a difeharge on the back of die bill, 
and delivered it up to Smith, Atkins, and Co. as a 
voucher of their account. The Plaintiff, without fur¬ 
ther communication, brought this adllon. His decla¬ 
ration contained two fpecial counts in tort, alleging that 
the bill was ftolen by perfons unknown, and charging 
the Defendants with having prevented the Plaindff from 
recovering it, and a count in trover. Upon the trial of 
the caufe at the fittings after Trinity term 1812, before 
Mansfield C. J. it appearing that the two firit counts 
incorrefdy defenbed the tranfaftion, the Plaintiff re- 
forted to the lall: Lens Serjt., for the Defendants, ob- 
je£led that a previous demand of the bill, and refufal to 
deliver it, was ncceffary as evidence of a converfionj 
but the Plaintiff on that count obtained a verdifi;. 


Lens, vti Michaelmas term 1812, obtained a rule nfi 
to fet afide the verdict and enter a nonfuit. 


Shepherd and Befi Serjts. in this term (hewed caufe 
againff the rule. They urged that the Defendants had 
been guilty of a complete converfion of the bill, having 
appropriated it to their own ufe by debiting SmUh, 
Atkins', ^nd Co. with the amount, after they had dif- 
ebunted it, and delivering up the bill to Smith, Mins, an 4 

ts Co: 
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Co. The cafe was the fame as if the Defendants had 
carried the bill to Atkins^ and Co., and received 

^ the amount from them. They took a bill belonging to 
the Plaintiff, and gave it up to another, under fuch 
circumflances, that they could not poifibly get it back 
again. This was a converfion. 

Letts and Vaughan Serjts., contrh. If the Plaintifr 
was entitjed to the bill, he fhould have demanded it. 

There was neither demand nor refufal. The Plaintiff 
neither fhews an abfolutc deftruftion of the fubjefl 
matter, nor-fuch an alteration of it as to prevent his 
having it in the fame plight as before. If the Plaintiff 
has a fight to the bill, he may, upon obtaining poffef- 
fion thereof. Hill fuc on it. But it was incumbent on 
the Plaintiff to fhew that Powelly who was apparently 
the indorfee, had not a good title to the proceeds of the 
bill by affecting him with notice of the lofs or theft: 
for it is poffible that Poivell took it without that notice: 
the noting was a perfectly nugatory aft. 

Heath J. Under the circumllances of this cafe, the 
count in trover may be maintained. The Defendants 
have improperly difeounted the bill: they have font it to 
"Smith and Atlinsy as tlieir voucher. 

Chambre J. 1 am of the fame opinion. I think 
there is complete evidence of a converfion. The doc¬ 
trine of the Defendants’ counfel applies to detinue, not 
to trover; where the circumftances amount tq a com¬ 
plete converfion, there is no need of a demand. The 
difeounting the bill, and applying it to the Defendant’s 
own ufe, is a purchafe of the bill by the Defendants, 
after notice of the Plaintiff’s title: but not only that} 
dbey have made ufe of it as a difeounted bill. The 
Irriting a receipt on it was a further aft of converfion. 

Gibbs 



Loviit 


Martin. 
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Gidbs J. Suppofe this bill had not been payable at 
the bankers, that LovelJ had loft it, and that the finder, 
knowing*Z.9W/ had loft it, had carried it to Smith and 
Atkins^ an ,4 had it paid ! It is clear that the finder 
would have been liable in trover to the PlaintifF. Then 
how does this differ ? Martin and Stones, moft re- 
fpedbable perfons, having notice the bill belonged to the 
Plaintiff, and was loft, take it by miftake, difeount it> 
and thereby become the purchafers of it* Then, ca- 
fually being the bankers of Smith dnd Atkins^ and 
having through the medium of their account with them 
received the money for it, and written a receipt on the 
back of it, they fend it to Smith and Atkins as a voucher 
to their cuftomer. That is the fame thing as if they 
had carried it to Smith and Atkins to be paid, and had 
obtained payment for it, knowing it was a loft bill. It 
appears to me a complete converfion. It is admitted 
they mull lofe this money at all events, and whether 
the Plaintiff recovers it or not, is not, therefore, ma¬ 
terial to them ; it is certainly a very hard ersfe. 

Rule difeharged 


May I a. 


Cooper and Another *1;. South, Briggs, Smith, 
Banks, Watson, and I^uder. 


The certificate was an a<flion in tort againft tlie owners of a 

e>f a brig, for fo unfkilfully navigating her that fire ran 

charge as owners down the Plaintiff’s boat. Upon the trial of the caufe 
any of the perfons the fittings after Term 1812, before Maiis^ 

th^*than evidence of ownerfhip to charge the De- 

thofe who have fendants was the certificate of the brig’s regiftration, 
joined in th^ affi- alleging all the fix defendants to be owners, but ob- 

davit on which the . . r o t - 

the regiftry is ob- tamed upon the amdavits of South and Briggs only, 
^ned. 

’ In an aftion in tort againft fix, the PtuntUT may recover a verdift againft two. 

* 14 After 
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After verdi£fc for the PlaintiflFj Vaughan Serjt. had in 1813. 

Michaelmas Term laft obtained a rule mft for a new 

CoC^PRR 

trial upon two grounds r i. that the allegation of the 

mode in which the damage was occafioned was not well South* 


proved; 2. that the certificate obtained on the afHdavit 
of two owners was not fufHcient to charge the reft, 
wherefore he concluded there mull be a nonfuit as 
againft all of them. 

Bejl Serjt. now Ihewed caufe, and Vaughan and 
Pell Serjts. endeavoured to fupport his rule. Upon the 
6rft point the Court held the verdi£l well fupported by 
the evidence, which it is immaterial to Hate. Upon 
the fecond queftion the Court held that this cafe could 
not be diftinguilhed in principle from that of Tinkler v. 
Walpohf 14 Eafly 226. affumpfit for goods fold, from 
which it only differed becaufe this was in tort: but the ob¬ 
jection derived therefrom extended only to certain of the 
Defendants, and that the vcrdidl was proper in all 
rcfpeCls, except as to tlie parties, and might well Hand 
as to thofe two on whofe ailidavit the certificate was 
founded j and with this qu tlification, they 

Difcharged the rule. 


Goldsmid and Others *1;. Gillies* il%i2. 

was an aaion upon a policy of infurance upon A cargo infured 
56 calks' of Coffee, valued at 3000/., flopped on hy a valued policy 
board the Margaretha, on a voyage at and from London 

to Tonningen, The policy was underwritten by the Dc- enemy permitted 

the foreign con- 

fignee to retain from the proceeds »he amount of his acceptances; the aflured not 
having abandoned, the lofs became partial only, and the affured was entitled to recover 
.from the undetwriter a fum bearing the Cune proportion to his iiibfcription as the loft 
ultimately fuftained bore to the whole value in the policy. 


fendant 
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V* 

Giulieb. 


fendant for 200/.; 40/. was paid into court. The cauffe 
was tried before Mansfield C. J., at the littings after Tr’f 
nity ttnxi iSii) zt Guildhallt when a verdi£^ was found 
for the Plaintiffs for 44/. i 6 s., exclufive of the 40/. paid 
into court, fubjeft to the opinion of the Court upon 
the following cafe. 

The Plaintiffs, having obtained a licence from the 
Bnttjh government for the voyage, (hipped the coffee 
at London, upon their own account, on board the Mar¬ 
garet^, and conligned it to MelTrs. Baur, their agent 
at Tonningen, to fell upon commilTion. Upon the cre¬ 
dit of this confignment the Plaintiffs had drawn bills 
to the amount of 31,761 marks banco, or 2400/., upon 
Meffrs. Baur, which they accepted^ and, at maturity, 
duly paid. Immediately upon the arrival of the irelTel 
at Tonningen, and before any part of the coffee was landed, 
it was feized by the Dani/k government, and afterwards 
confifeated. The government ordered the coffee to be 
fold by Meff. Baur, and compelled them to give fecurity 
to account for the proceeds. A fale was foon after¬ 
wards effefled, the grofs proceeds of which amounted 
to 69,139 marks banco, and the net proceeds to 57,125 
marks. Upon an application made by Meffrs. Baur to 
the Dantfi) government, dating that they had before the 
feizure accepted bills to the amount of 31,761 marks 
banco upon the credit of the confignment, they were 
permitted to reimburfe themfclves by retaining that film 
out of the net proceeds, and were ordered to pay over 
the refidue, viz. 25,364 marks, into the Danifh treafory, 
on account of the government, and which .was accord¬ 
ingly done. The invoice price of the coffee in E\tg- 
land was 2720/. 'Hie Defendant, after advice of the 
feizure, adjufted a lofs of per cent, upon account. 
The quellion for the opinion of the Court was, whe¬ 
ther the Plaintiff were entitled to recover from the De¬ 
fendant the 44/. i6x. for which the verdi£t was takra. 


or 
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or ^ny and what other fum. If the Court lliould be of 18 ij. 
opinion that the money paid into court covered the 

Goldsmid 

whole th^t the Plaintiffs were entitled to recover, a n,, 

verdift was to be entered for the Defendant. Gillie 


Serjt., for tlie Plaintiff, dated that the queflion 
intended to be argued was, upon what principle this 
average ought to be calculated (a). The true prin¬ 
ciple recognized in the cafes of Lewis v. Ruder, 

2 Burr, tiyo., Jobnfon v, Sheddon, 2 Bn/ii 581., and 
Tunno v. Edwards, 12 Eajl, 488. The do£irine to be 
contended for by the Defendant is, tljat becaufe the Plain¬ 
tiff has brought one half of his merchandize to a good 
market, therefore the underwriter who has infured the 
othdr half which is lod, may repair a proportion of his 
lofs by a (hare of the Plaintiff’s gain. 

Vaughan Serjt. contra. The confifeation of theft 
goods was a total lofs, although there was no notice of 
abandonment, which is not neceffary; whatever, there¬ 
fore, was faved, was faved for the benefit of the under¬ 
writers, confequcntly the Plaintiff is entitled to recover 
only the fum which bears the fame proportion to his 
whole fubfeription as the difference between the amount 
faved and 3900/., bears to 3000/. 

HeathJ. It is in the Plaintifl'’s option to make it 
either an average or a total lofs, and he makes it an 
average lofs. 

Gibbs J. If the Plaintiff had brought an adiion after 
this falvage, for a total lofs, the Defendant would have 
nonfuited him for want of an abandonment. I do not 
Rate, that upon' feizure by the Dams or Swtdis\ the 

(a) The Courtobferred that it fiatement of the oafet that due 
" yrai impoflible to divine, from the was the quefiion to be aigucd. 

Plaintiff 



8o5 


CASES IN EASTER TERM 


1813*.* 

Goldsmid 


Gillies* 


PlaintifF might not fue for a total lofs without abandon¬ 
ment ; buf after the reitoration^ no abandonment having 
been declared in the mean time> that which was for a 
a time a total lofs, became an average lofs; and then 
all that is rellored, is rcllored for the benefit of the 
affured) not of the underwriter. The Plaintiff could 
not recover from, the underwriters more than icoper 
cent.y but he may receive undequdquc more than ipo/. 

Judgment for the Plaintiff* 


May 12* 


Williams v* Barber. 


A miftake in the 
date of items in 
an attorney’s blllf 
which does not 
miflead) does not 
vitiate the deli¬ 
very of the bill a 
month before 
adtion brought. 


^^HIS was an a£lion upon an attorney’s bill, which 
was delivered in July i8n; the firfl bufmefs 
charged in it was charged as being done in Trinity va¬ 
cation 1811 : the bufinefs fo charged was in fa£t done 
in Hilary vacation 1811, and tliis might be conje£l:ured 
from the next items, which were in Eajler term j8ii. 
After Verdi£\ for the Plaintiff, Shepherd Serjt. had obtain¬ 
ed, and was now, without hearing AV/Serjt., who was 
inllru£led to fhew caufc, called on to fupport a rule nifi 
for a new trial, upon the ground that the Plaintiff had 
not delivered a corre£l bill, fuch as was required by the 
ftatutc, previoufly to bringing this aclion. 


Chambre J. The obje£l: of the a£l: was tliat the bill 
might be capable of being taxed, tlierc is no difficulty 
in taxing the bill. 

ft 

Gibbs J. To fay that this bufmefs is not deferibed in 
the bill, becaufe Trinity vacation is written inftead of 
Hilary vacation^ would *be trifling with the Court* 

Rule difeharged. 
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• Hollis v, Claridge. 

'J’HIS was an a£i:ion of trover for title deeds. Upon 
the trial of the caufe at die Httings after Trinity 
term i8i2y before Mansfield C. J., it appeared that the 
Plaintiff, being under embarrafiments, applied to Bajfon 
to grant him an annuity, who confented fo to do*, pro¬ 
vided he were fatisfied with the fecurity propofed, 
whereupon the Plaintiff delivered to Bajfon a building 
leafe granted to him of certain premifes, that he might 
examine the title; and Bajfon^ without the affent or 
knowledge of the Plaintiff, who had another folicitor 
concerned on his part, delivered the deeds for inveftiga- 
tion on the part of Bajfon to the Defendant, who had 
obtained a certificate as a conveyancer, but had not been 
admitted as an attorney, and was then employed as clerk 
to a folicitor. It had been agreed that if the annuity 
fhould be granted, the expences of preparing the leca- 
rities fhould be borne by the grantor. The Defendant 
having heard fome report difadvantageous to the cha¬ 
racter of the Plaintiff, upem that ground, and not upon 
any defeCt of the title, advifed Bajfon to rejeCt the pro- 
pofal, which he accordingly did, and the by 

Bajfon's direction, drew out and delivered to the Plain¬ 
tiff a bill of his charges for inveftigating the title, ,and 
detained the deeds until he fliould be paid tliofe charges 
by the Plaintiff, contending that he had a lien for them. 
Mansfield C. J. was of opinion, upon this evidence, that 
as the Plaintiff was to pay all the expences if the 
bufinefs was completed, and as it was in evidence that 
the annuity went off on the ground of fomething un- 
pleafant on the fide of the Plaintiff, the Plaintiff muff: 
be at the expence of the invefligatioii; and not allows 
ing any lien to the Defendant exprefsly as attorney, 

but 


Maj t%. 

The liefh which 
an attorney has on 
the papery in his 
hands, is only com* 
menfurate with 
the right which 
the party deliver¬ 
ing the papers to 
him, has therein. 

Everyone, whet- 
ther attorney or 
nut, has by the 
common law a 
lien on the fpeciflc 
deed or paper de¬ 
livered to him to 
do any work or 
bufmefs thereon, 
but not on other 
muniments of the 
fame party, unlefs 
the perfon claim¬ 
ing the lien be an 
attorney or foli¬ 
citor. 
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bttt being of opinion that^ whether cloth Or any Othei 
goods be delivered to have any operation done thereoHi 
the bailee may retain them when finiihe4 until the work 
be paid for^ he dired^ied a nonfuit. 

Serjt. in Michaelmas Term l8Ia^ moved for a 
rule nyi to fet alide the nonfuit> and have a new trial, 
upon two grounds: firft, that the attorney of an ad- 
verfe party has no lien on the papers of the perfon 
againft whom he is employed: his podeffion being only 
the polTeiGon of the party to whom they were delivered 
for infpe£lion, who clearly has no lien for the expences* 
of inveftigating a title proppfed to him for approval; 
all the cafes of li^n being between attorney and client, 
not between party and party. Secondly, that the right 
of lien, which an attorney poiTefles, ii> only by reafon of 
his being an ofBccr of the court, and under its controul, 
and that certificated conveyancers and fpecial pleaders 
who are not officers, have no lien. He further ob- 
ferved, that although it is ufual for perfons mi ho grant 
annuities to pay the cxpence of the fecuiitics, it would 
be of the worft tendency if a perfon could get tlie papers 
of a^ieedy man into his hands under pietonce of grant¬ 
ing him an annuity, and could, after relufing his title, 
detain his muniments until he had extorted a charge for 
the eXStnination. 

Lens Serjt. on this day {hewed caufe againft the rule: 
he did not contend that Bajfon had a lien on the papers; 
but the Defendant, who was a profeffional man, had a 
lien for the bufinefs he did refped^ing them; and that, 
indifferently, whether the papers were the property of 
Bajfon^ or of the Plaintiff, fince they once came to his 
hands. This was die ordinary law as it refpe^^ed all 
liens* As to the fecond point, it was immaterial that 
the Defondant was not an attorney, fince the papers 

were 
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CtABllDOE. 


Heith X. We are all clearly; of opkuon that the ' 
Dd^endant cannot fhpport his lien a$ againft die Plain- 
tiff. It ia not true that the Plaintiff gave diefe papers 
to to be fubmitted to the Defendant, he gave 

tiietn to Ba/^ that he might look at them himfbl^ or 
take the opinion of others, as he voold, but that gives 
tile Defendant no Hen. v 


Chambre J. I am of the fame opinion, and it would 
be extremely mifchievous if it were othefwUe. 

ft 

* 

Gibbs J. If the Plaintiff had employed the Defend¬ 
er to look into the leafe, the Defendant would, 1 think, 
have been entitled to retain the leafe tiff he was paid 
for the work which he had performed on if, Vrlthout 
reference to the queftion whether he is an attorney or 
not: for upon tlie fecond point, 1 think the diftm^ion is, 
that if this leafe were delivered to the DefendalU by a 
perfon having a right to difpofe of it, that he might do 
any thing upon this particular deed, by the general law 
of the land he has a lien on it, whether he is an attorney 
or not; if it were another deed than that on which the 
operation is to he performed, it would be ueceBlary for 
him to be 'an attorney, to have the benefit of the cuf- 
and to enable him to retain other papers than 
thofii on which the*woTk is to be done. But as to tiie 
|k>int, the Defendant does nptiiing for the Plaintiff $ 
tl^e Plaintiff deliviBS the leafe to Baffhti, to look into it 
for himfelf^ and, he, afling for himfdf, cannot, by 
giving, the deed to tiie D^endant, give him B belter 
title than he, Bc^^, hhafitlf hasf butWitismo other 
right than to look into the deeds for hi$ own fatisfaSkitm. 

Vox.. IV. 3 1 After 

* ^ 
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Afti^ he has mfpeOed than, nojt on any dsfe£k tn fbe 
title, but. for fome other caufe, he breaks osflF iho 
treaty: the other {ays> give me my leafe badt | no, fitys 
he, the Defendant muft be paid fiefb But it is 
who alone is bound to pay him* Suppofe one having a 
diamond, off^s it to another for fale fair too/, and 
it him 'to examine, and he takes it to a jeweHer, vidio 
weighs and values it) he refufes to purchafe, and* belttg 
a0ced for it again, he fays, the jeweller, muftlus firft 
paid fmr the valuation^ as between the jeweller and 
purchafer, the jeweller has a lien) but as againft tb| 
leader, he has no right to retain the jewel: it feems to 
me that diis cafe is iimilar. I have Bated the reaibns 
more particularly, becaufe my Lord was of a different 
opinion at nifi priuSf but a Judge cannot always air ni/i 
prius entirely underftand the caufe. (a) 

Rule abfolute. 

(a) See Furlang v. Hovtard, % Seioalej and Liffntyi 115* and 
F* ^rie Nejbiif iitd. 


May zi. 


Hutchinson v. Piper and Another* 


The Defendants *jpHlS was an a£lion for ufury. The Plaintid> in his 
difeount^ for ff. count. Bated, that the Defendants, on die 30th 

16 days, and gave day of April 1800, at Dorking in the county of ooriy, 

in lieu thereof, not upon a Certain corrupt contra^, made after the 29th of 
money, but a bill 
drawn by B* and 

accepted by A. for B/s accommodation, which the Defendants then held, having 
before difMunted h for B., and which then had feven days run. Within tbofe 
(even days B. gave «p that bill to A» who defiroyed it. The Defendants bavkg 
allowed no rdiate on this biU, held that it might be averred in an aAion for ofuiy as a 
loan of the amount of the InU difeounred, lent on the day when the bill given to lieu 
eould have been enfoaced bf tk* Defendants. 

Under a coant for >0 difeounting two tulb in die pofleffion of B*> one of 
which is deferibed as Aevw by B. on a certain perfon, to wit, J» 6 a fatal 

vatisaoe if Ae bill produced eppssto A be dawn eo Airabam JT. 


9 


$eptemhif 
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9 ^enAir «7i4» to wit, on die .^oth of AprU sfiiQf d> 
wit| at Ihfhtngf between the Defendants and .P. BothaHtf 
took, «|ec^pted, and received of and from SoAam a cer¬ 
tain fain of money, to wit, the fum of 17/. od., by 
Way of corrupt contrafk, bargain, and loon for the De¬ 
fendant’ forbeating^ and gtving day of payment of a 
certain fum of money, to wit, the fnm of 351/* 8r. 5>d., 
b^ore the commencement of j^t fuit, to wit, on the 
yth da'y of May 18x0, at Dariingf lent and advanced 
by the Defendants to Bdbam^ from the time of lending 
advancing the fame until and upon the xddi day 
of May iSio, which fum of tys. ad. fo taken, accepted, 
and received by the Defendants, of and from Botham^ 
in manner and for the caufe aforefaid, exceeded the rate 
of 5/. for the forbearance of too/, by the year. The 
axft count dated that Botham was poflefled of two bills* 
viz. one drawn by Botham on and accepted by Maynard^ 
for payment on the 24th November 1810 to the drawer 
or his order, of 358/. 141. iid., and the other drawn by 
Botham on a certain perfon, to wit, one John Kitchen^ 
requiring the faid John Kt*ihen to pay, on the i8tb of 
OSfober 1810, to the older of the diawcr, 37/, rox., and 
accepted by the faid John Kitcheny and that the Defend¬ 
ants held a bill, diawn on the 14th July tSio by 
Botham on Guen, at three months and 14 days date^ 
for 37^A tyj, and that it wa‘, on the 21ft of Augujl 
1810, corruptly agreed, that the Defendants ihould 
difeount Botl atri^ two bills for him, and that in rc- 
fpefl of the difcounting them, and inftead of money, 
he Hiould receive the bill on Green^ uhich the De¬ 
fendants held, wltbout any allowance by the Defendants 
to Botham by way of lebate, in refpe^ of the time 
which that bill had to run; and that the Defendants 
ihould receive from Botham the full di&onnt of five per 
ernt. ffom ^ifcAugufi until thofc bills ihould refpe^- 
ively becoine due, viZ. on the iirft bilj^ until 24th, Ms- 

3X2 vember^ 


HutmiooKm 

V. * 

Pxniu 
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billieft Choem flytoid be taken bf Mknuf a# $ ailid 
that in pnetkance of that cgciupt agieeo^i^) patSam$ tM, 
21 Augifit deliTsfed to the peHtadantt'^ tmo hrft , 
mentionQd bttit to he dlifisoiinte^hj ^ Defendants^ and 
Ihe Defandiaati*dHbounted? ^ais nad in ^urlhahte of 
the €onn|t dE'eemcfit* and upon Ae terioa ihninofj 
and oQ'^ diftotmdn^ «f thole’hiils» doBveired to 
Bo dk im the bltt^on Oirwin; of vhiqh they were*fi> pof- 
fedhiil, in Ben of moiiey, and jB0tkam tecdved from 
Defhidenti thit B||l» hannj^ fiicb time "to run ^ 
fore it heceme due, as money, and without any alfow- 
ance hy way of rebate for the dme which that htil had 
to runt and the Dt^Mants aftemards on the ikme 
dayt according ha the faid corrupt j^eement, received 
from Bttium the full dihjOtmt of $ ptr csaU upon the 
fum of 39<S1. 4/* ltd, viz* 5/. 3/. 3</., without loaktt^ 
any dilbonot or allowance by way of rebate for the time' 
w^h the hBl on Green had to run, which fum of 
5A 3/* 3<d takenj exceeded the rate of 5/. for £sr- 
beariog lOo/. for a year, &c. Upon the trial of the 
caufe at the Surry fummer aflizes i8ia, before Loini 
Bfknhorough C. 1 . it appeared that the Defendants were 
bankers at De/rking^ and that Mr. Botham^ who kept 
a banking account with them, had frequently induced 
them to difeount bills for him $ at a certain period the 
Defendant DtVidney told him his houfe could not con¬ 
tinue dilcounttng for him on the common terms of ^ 
fer cent*^ they jnuft have fomething more. 
t^d him it was ufury: he anfwered, he did not 
that, he woiUd meet Svtham on tjwt queftion. 
declamtioD Coittaiiied counts for the recovery of Very" 
lUi^ pcitaltlesf upon numeruuf tranfadUons ftdiieo^t' 
to thb uQtivufliuion: die eyideucu applyitig to the 14th 
couUi* litoiided on of tEefe tiUa!k^too% irzh 

a*t 
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Uiat 00 thfi 30t]i of iSlOy U*iham caftied to die 
Defiejfidaots a poi^ dated i>il4 beaaring dato % idak of 
May i8xo» HAd drawn by X Kannaortby^ Wriy^htt and 
Co., in farbor No. xat j., oy )?aanex^for 35t/. 8r. pd.; 
the Defendants difconnted it id daya, and charged 
in the banking acooiuH pf lye* Id. for the dif** 

count of it. * 11 he Defendants had at that time in their 
hands a bill for 378/. 15/. AHeti tho id^ of Btkruary 
i8io> dtiawA by^ J 5 W&ze^upon> aadaoceptidby jyis.d«6, 
payable to the drawer or hts orderj at 77 days^ after 
date. This bill had originally been drawn and accepted 
ftfe the accommodation of M>ami who agreed with 
Ault to provide money to difthal|^ it when dim: tli 
Defendants had on a former daj^ dUbounted^ ft for 
Botham: this bill, which would become payable on the 7th 
of May^ the Defendants gave to &ttbani> They entered on 
that day to his credit, << checksis&d caih 451/. 8^. 
which was eicplained to condfk of the bill for 351/. 8r. pd. 
and a cafli note for 100/., which Botham catijed ^ them 
at the £une time. Botham^ on the lit of jlfisy, gave up 
this bill to Aultf who deftroyed it before the 7th of 
It was objeftcd on behalf of the Defendant, 
that this evidence did not prove the averment of a loan 
of money made by the Defendants to Botham on the 7th of 
Mayy and forbearance from the 7th to the i6tb, and the 
taking of 17/. 2d. for ufurious intereft upon that for¬ 


bearance : *the counfcl for the PlamtifiF infifted, on the 
authority of Wade v« Wtlfon^ i Bajiy 195., that the 
evidence fupported the averment \ for that though Auld^ 
acceptance was for 378/. 15/., yet the only fum applied 
to tranfa6Iion was 351/. 8/. pd, Lord BUenkoroa^ 
held this was no Igan, and could not be the fubje^t of 
uftti^: there was no evidence of the forbearance of 
money or money’s worth. £|p tkou|^t» toc^ that hnce 
^thob^ on Au^ was deftaeyed before the yth of 
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iSU« tKe time of forbearance vat ^rfongly ftateds tflere wftf 
no time af which he coul4' fay the Ibrhearattce com- 
^ menced, except the day of the tranfadtioa, Wx. the 30th 
Firm. of Aprils and therefore in that refpeA there wet a ea* 
riance. Upon the traofaflion Hated in the aift coani^ 
it appeared in evidence that Hie bill for 37/. 10/. otti 
Kitchen was drawn not on John, but on Akraham 
Kitchen* which was the real name of the drawed> 
XiOrd Elknbwntq^h held that this alfo was a fatal va¬ 
riance, and none of the other numerous counts being 
proved, he dire&ed a nonfuit, but referved liberty to 
the Plaintiff, upon thefe two queftions, to move to fet 
it afide. Accordingly Serjt. in Michaelmas Term 
18x2 obtained a rule nyi to that effe^. 

Shepherd Serjt. upon this day (hewed canfc, when the 
Court intimated fo clear an opinion that the variance in 
the dcfcriptlon of Kitchen^ bill was fatal, that 
abandoned that point. Upon the i^th count Shepherd 
contended, firll, that this was no loan of money; fe- 
condly, that if it were, the time of forbearance was 
incorretflly dated. As to the iirf]: point, it was necef- 
fary to (hew that there was a loan of money or fome* 
thing equivalent to a loan of money from the Defend¬ 
ants to Botham. In certain cafes tranfadlions which 
were not direflly loans, had been confidered as loans of 
money, becaufe they were tantamount to it i fuch was 
Wade V. "Wilfon, but it was not here applicable. B^atn 
never received any money’s worth. If the bill on Anlt 
had been drawn for a valuable condderation, and Asdt 
had, when it fell doe, paid the contents to Betbam, it 
would have been otherwife. As to the 17/. id. it nesier 
was paid; it was, indeed, charged in Bethanfit hanking 
account, but as Lord K^leniorottgh properly heldi it 
foemed father tO be an item 1x1 an aeccrant, a pay-* 
:pient of money. To hold fhb to be uTary, would be to 

make 
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m$kM rights (land in thqi room of a£fua^ loans. Tho 
Piakitiflr might ftate this to be an ufurious trailf^^tion 
by ftatmg the fecurlties on the one fide, and on the 
other: he* might alfo (late it as a money tranfa^tion, 
but if he does, he mult ftate^'the real times when fums 
of money pafs. It is not becaufe a man receives a fum 
of money which he ought not to receive^ that the aA is 
therefore ufuriou’s. Barciayi v. Walmjlep 4 Eaji^ 55. 
That wjis urged to be equivalent to lending the amount 
of that bill from aoth Auguft to 7th SeptembiTi yet held 
no ufury, becaufe there was no loan of money. So 
neither was there here, nor in that point of view, 
is this tantamount to a loan of money. The De¬ 
fendants here give Botham fomething of a greater 
amount than the bill which they difeount. It is im¬ 
puted that becaufe the Defendants did not make a 
rebate of interelt on that bill which they gave up on 
the 30th Aprilf they arc guilty of ufury } but if fo, the 
offence is not that the Defendants have received more 
than legal intereft on the 351/. 8/. pd,, from the 7th 
but that they have received the full amount of 
the undue bill witliout giving back to the payer any 
intereft for tlie time it had to run: but that is not a 
loan of money on the 30th April, neither was it a loan 
on the 7th of May* If the time of the loan be the time 
when that bill was cancelled, it mull be fome time pre¬ 
vious by three or four days to tlie 7th of May, for in that 
interval the bill was deftroyed, but this was not a loan 
«f money, and therefore the nonfuit ought to (land. 




1813. 


HmcmsiBQM 


•o, 

Fifsb. 


Bffi and Vaitghon Serjts. in fupport of the rule. This is 
1 hnm of money made on the 7th of Mo^, becaufe on the 
yth of May die Defendants could have recovered againft 
AtAt the fum fo» which the bill is given, when they 
parted with this bill they parted with the right of reco¬ 
vering 378/. 15/. This jthen is money*s worth in Ae. 

314 haii<> 
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1813. hands of thofe who might have recorored tt. Thia 
^ being fo, Botham applies to them to di^Donnt a biflt and 

Oi't^iNsoN ^ fccutity of irovn^'fhifih wiU 

l^Eisa. be due on the 7th of Mof, and if you do not thjSjn foy 
it, we may recur to will lend yon that': they 

take mteraft upon the bill which they difco^pt for him# 
and ufurioufly gire him in exchange this bill, which 
they might have converted into caih on the 7th ot 
This diders from Baniay v. Walmfley* There h|d been 
no loan from the acceptor to the holder of the bill* On 
the contrary, there the creditor fays, <* foooer pay me 
back the money 1 have lent you, and I will rebate a 
part of my debt.** It is clear that was no ufury. IVade 
V. IVilfan is precifely like this cafe. Here the bankers 
having a right to proceed againft Auk die acceptor, p^t 
with it on condition that Botham the drawer (hall give 
them another bill. If the change of fecurities in the 
one cafe will conllitute ufury, fo will it in the other. 
If inilead of exchanging paper, the parties had gone 
through the ceremony of putting down the iponey, it 
would not have differed the cafe. Manners q. t. v^ 
3 Bof, fs* PulL 343. has decided that the loan 
of an available fecurity may be coniidered as money*a 
worth, and will make an ufurious tranla^ion: this 
therefore mult be ufury, for this is the loan of an availr 
able fetu.ity, which is money’s worth. The deftm^ioa 

0 

of the bill could make no difierence in the traniaftioti: 
the loan canfiot be dated from that period: it is the 
giving up the bill by the Defendants which complomo 
tile tranfa£tion. How then is it a loan, but from the 
time when the biU is payable ? Even the entries msidc 
only confider it as a loan from that period. Therefore 
the allegation is proved. 

V 

^ t 

Per Curiam, We think the whole there ou^ to 
Mt e new tiiaj* 


Rule abfolute* 
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S£W£LL, Plaintifi'; Wte. Fl£ming,^ £fq., Chas. Jfo/fs- 
Williams, Efq. and Others, Deforciants. 


'^HERE w«re ten parties to this iine, and they had 
all heen comprehended, as it Mras fuppofed, in one 
writ of covenant, and the acknowledgments of all the 
parties were taken; but Charles Williams was therein 
by miftake called George Williams^ The error being dif- 
covered, a new precipe and dedmus potejlatem were fued 
out, in which all the parties were corredliy named, but 
Wm Fleming having in the mean time quitted the realqi 
for foreign fervice, a new acknowledgment could not 
be obtained from him ^ the acknowledgment of Charles 
Williams^ however, being obtained, Lens Serjt. moved 
that the fine might pafs as to all the parties as one fine. 
He was inllrufled that he had the authority of the cur- 
fitors that this might be done, although not without the 
permiifion of the Court. 

The Court firft felt a doubt whether, confidering this 
as a real a^lion, the Plaintiff could declare in one de¬ 
claration againfl: all the Defendants comprehended in 
two feveral procefies: the Court, however, permitted 
them all to be comprehended in one writ of covenant 
and one fine, but added, that although it did not appear 
what harm or inconvenience could refult from the prac- 
tidf», the parties mull take it at their peril. 

' Fiat. 


One of fevenl 
conuforg haring 
been mifnamed u 
one preetpe and 
writ of dedimtu 
potejlaterut under 
which hia acknow¬ 
ledgment had been 
taken, and he hav¬ 
ing acknowledged 
under a newpre- 
eipe and dedtmus 
potejlateniy in 
which he was 
rightly named, but 
to which the ac¬ 
knowledgment of 
another of the co- 
nulbrs, who was 
then abroad, could 
not be obtained. 
The Court per¬ 
mitted one W to 
be compounded of 
the acknowledg¬ 
ments under the 
two feveral writs, 
but at the peril of 
the parties. 
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*3* * Pope «. Turner. 


A Defendant 
vrho is ferved 'with 
IMTocels and notice 
of declaration both 
on the return>day 
of the wric» may 
treat the decl jra« 
tion and notice aa 
a nullity. 


Defendant was ferved, on the pth of February^ 
with a writ of eapas returnable in eight days of the 
Furificaiiott t and within an hour after, he was ferved 
with a notice of declaration in chief. He never took 
the declaration out of the office. On the iptli of ufpril 
be was feived witli notice of a writ of inquiry. 


Htywood Serjt. had before obtained, and now fup- 
ported a rule to fet alldc die proceedings for irregtt^ 
larity, againil which Serjt. fhewed caufe. 


Tke Court and the officers agreed that the pradHce 
enabled the Defendant to treat the declaration and notice 
as a nullity. 

Rule difeharged. 


13. The Sheriff of SurFOLK, in the Cafe of 

Turnly, V , Selley. 


If a Defendant, ^HE Defendant having contracted with the Plaintiff 

MiieXpe^and through the medium of letters which he fubferibed 
perfects bail by his by the name of Sr/Zey, the Plaintiff fued out a writ agaio^ 
right naine, with- jjjm under which he was taken, and gave 

hSifelf as theper- notice of bail by the name of Selby, The flieriff being 

ion &ed by the ruled to return the writ, returned cepi corpus. The 

. Plaintiff taking no notice of the bail which the D^ 
FUintin may treat ® . 

the bail as a nul- fendant had given, proceeded to obtain an attachment 

• Jkm and attach 

jpaSheriff. 

^ Or he nay w'ave dbe variadenof the Defendant** name, at his own optkm. 

* againft 
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Againft the fheriff for not bringing in the bodyt which 
Serjt. had obtained a rule niji to fet afidej \ipon 
the groimd diat the Defendant had perfected *hi 5 bail 
before the attachment. 


N* 

1813. 

V. • 

The Sheriff of 
SUFlfOLK. 


^>ens Serjt. now (hewed caufe. The Plaintiff knew 
that he had no cauCe cxifting againff Selhyt and the De¬ 
fendant gives no intimation that js the fune. perfon 
fued by the name of SclUy , therefore the Plaintiff is re¬ 
gular ill taking no notice of the bail put in by Belly. 


Blojet, eofttrh. By what name the Defendant con- 
tra^ed^ is immaterial. The Defendant fwears he ap¬ 
peared by his true name* which is Selby. The (heriff 
retarn, that he had taken the within-named Defendant, is 
true, for the Defendant is within-named, though incor- 
reflly named. Of the identity of the perfon tliere is 
no doubt. By what name foever a Plaintiff fues a De¬ 
fendant, if the latter puts in bail by his right name, 
the Plaintiff ought to declare againft him by that name. 
It is all in the Plaintiff’s favour that the Defendant^ 
being fued by a wrong name, waves his action of tref- 
pafs for the arreft, his plea of mifnomer in abatement, 
and every other advantage which he may take of the 
Plaintiff's miftake; it is not competent for the Plaintiff 
(till to take advantage of his own blunder. If he had 
appeared as Selby, fued by the name of Selley, it would 
not the more make the writ corre£t, though he thereby 
apprizes the Plaintiff of his miftake; and the queftioh 
is, whether, when the Defendant has waved and fub- 
ftantially corre£ied the Plaintiff's miftake, he is bound 
formally to allege on the record that the Plaintiff labours 
uhder* an error. The cafe of Murray v. HubBart, l Bof, 
isf Ball. 6 ^^. cannot be fupported, unlefs this rule be 
m^de ahfolute. 


Mansfibma 





* 8*0 


i8i3t 




TheSMTof 

Svyroub 
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* 

Mansfield C. J. The foie queftioo is> whether a 
man putting in bail 'in one caufcj can fatisfjr &e> vrit 
where has been ancfted in another caufe. ^JJhfire^QI'e 
the rule muft be difcharged^ If the Plaintilff 4^cioii» to 
wave the variation of name» that is another thing. 

Rule dilfduurged* 


« 


Ma} 13. 


Goodtitxb Badtitle. 


The Court will 
not* after a I^auf 
tiff hat obtained 
(udgmentVid pof> 
fellion in an un¬ 
defended ejeA- 
menti without 
lufion* and has 
ibid part of the 
premiles and tranf- 
fWred the pollel^ 
fioD} kt m a land¬ 
lord to defend* 
from whom hie 
tenants had con- 


Plaintiff’s leffor having recovered certain prc- 
mifes in an undefended ejc^mentj and afterwards 
contra^ed for the fale of a part* and let the purchafer 
into poflbffion, Vaughan Seijt. had obtained a rule 
that the judgment and writ of poffefiion might be fet. 
afide, and that Mr. Bren^6rd might be permitted to ap¬ 
pear and defend as landlord* upon an affidavit that nei¬ 
ther of his two tenants* who were in pofleffion when 
the a£Uon was brought* had informed him of their hav¬ 
ing been fenred with a declaration. 


coaled the qedU Sh^htrd Scrjt. Ihewed caufe* upon the ground that 
fince the poffeffion had been adverfely changed* the 
Court would kave the perfon claiming as landlord* to 
his ejefiment. 


in fupport of his rule* uiged the much 
greater hvdlhip which lay on a landlord if he were to 
have the trouble of making out his title and recoveritig 
thereon* than if he might rely on his ancient pofleffion* 
and offered to pay the cofts. 

iVr Curiam, No collttfion is fuggefted; if the leffdar 
of the Plaintiff had colluded with the landhnrd^s letnint* 
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ve could h2?e interfered. But |iere the cafe is the 
fame as if the tenant had delivered over the poiTeihon 
wrongfi^ tp another perfon. The landlord muft bring 
an z&lm of eje^Iment to recover it. How can we 
deal with the leflbr of the IKaintiff ? he has not been 
to blame. If your tenant has done you wrong* that is 
only a matter between him and you. 

Rule difeharged* 




GoommE 

Os. 

Bamtias. 


Simpson v. Morris. 


Majr rj. 


^pHE Plaintiff declared that the Defendant threw on Tnfpais for 

a certain apartment of tlie Flaintifff and on the Plain- water 

.«i 1 * . ^ ™ overthePlaintiff^a 

tiffi then being therem, great quantities of water. The apartment and 

Defendant pleaded firft> the general iffue; fecondly^ herfelf. It is no 

that he was poffeffed of a dwelling-houfe contiguous to 

the Plaintiff’s dwelling-houfe, and that the Defendant inobftruAing an 

had an antient window looking thereto, and that the 

Plaintiff had wrongfully begun to block up the Defend- ho^e,*and that* 

ant’s antient window, and the Defendant prayed her to ^ Defendant 

defift, and becaufe ihe refufed and did not defift, he 

threw a little water into the room to hinder the Plun- 

tiff from obitru^ting the window. The Plaintiff replied 

df injur lit Jua propnd^ After a verdi£l for the Plaintiff 

for 40/. upon the iirft plea, and on the fecond for the 

Defendant, with liberty to the Plaintiff to move to 

enter up judgment on the firff for the Plaintiff, with 

40/. d^Aj^cs, non oh^ante veredtS^o for the Defendant on 

the fecond plea, if the Court diould think this plea ^ 

could not be fupported, Serjt. having obtained a 

rule njif, Vaughan and Pell Serjts. now fliewed caufe. 

^ The ^redftance which a perfon may make in defence of 

his property to the violence which is ufed againft it, 

'ds ]W>t confined to the proof that he mollitur manut 

itnpofuiU 
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impofiiit. In the cafe of Weaver v. Sujb^ 8 T» R> *jt» 
blottrs with a ftick weie held juflihable> over-rnlkig 
Jones V. Tr^lutttf l Med, Qregery v. ffiiLji T> R. 
29y>» only proves that iiolont beatii^ does Wot come 
within (he allegation of mollitur manus impofuiU .Qfeen 
V. GoMard^ t Salk, 641. In the cafe of a^ual fdrM) as 
in burglary, as breaking open a door or gat^ it is lawful 
to oppofe force to force: and if one breziks down the 
gate, or comes into my clofe vi et armisf 1 need hot 
requeft him to be gone, but may lay hands pn him im- 
mediately; for it is but returning violence with vio¬ 
lence. So if one comes forcibly and takes away my 
goods, I may oppofe him without more ado, for there 
is no time to make a requeft. The violence ufed in this 
cafe was of a nature much lefs injurious to the Plaintiff 
than blows, which would have been juftifiable. If a 
greater degree of violence had been ufed than was necef^ 
fary to deter the Plaintiff from the execution of her 
purpofe, ftie might have newly afllgned tlie excels. 
The plea is well pleaded. 


in fupport of his rule, was ftopped by the 

Court. 


Mansfield C. J. There is no pretence for fup- 
porting this plea, 

Chamsre J. Wherever a party ftopped in a trefpafs 
ufes force, that is a juftification to the owner of the 
ground, to ufe force too, and the univerfal form of plea 
is, that the Defendant requefted him to go out^ and 
he would not, whereon molliter tnanus impojuit t ' 
that then tlic Plaintiff affaulted him, and then juftify Jon 
ajfattlt de imfue^ and it was never heard of in fuch. a caio 
tliat it was heceffary to new ailign. , 

Th^ reft of the Court concurring, the was miadc 
8 Abfolute. 
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Majf, 


was an a£Iion of trefpafs againft the {beriff of 
MiddlefeXi who had taken certain goods in execution 
at the fuit of Bluejield againll Duncan, Duncan had 
executed a. warrant of attorney to confefs a judgment to 
the PlaintifF) and after judgment entered up, (he ilTued 
a fieri facias^ and caufed the effects of Duncan to be 
fold by public auction, and herfelf became the buyer, 
v/hercupon the flierifl', in February 1811, in confider- 
ation of 58/. which the PlaintifT actually paid, executed 
a bill of fale of the goods to the PlainiifT: in hlay 1811 
flic agreed to let the goods to Duncan^ who ftill retained 


Acredltor hav* 
ing taken in exe* 
cution the gooda 
of a Defendant 
who had confefliMl 
judgment, and 
having herfelf 
bought them by 
public au(5lion, 
and taken a bill of 
fale for a valuable 
conllderation from 
the IherifT, and let 
the goods to the 


the pofleflion, for a rent, which v/as regularly paid, and a rent* which waa 

receipts given. When BluefieltPs execution was about 

to be levied, Duman clandeflinely removed certain not be im- 

other goods which wcie In his pofleflion, hut none of pap“®d as fraudu- 

thofe which the Plaintiff had fo bought. Upon the 

trial of the c lufe, Pill Serjt. for the Defendant, endca- cniion!. againft tho 

voured to cftablllli upon the crofs examination a cafe of 

aiElual fraud on the p.iit of the Plaintiff, but the faifts 

completely rebutting it, a vordifl pafi'ed for the Plaintiff. 


Pell had afterwards obtained a rule 7:1/1 to fet afide the 
verdi<^ and enter a nonfuit, contending that this came 
within Twyne*s cafe, 3 Co. Rep. 80. 


Befi Serjt. now (hewed caufe againft the rule. The 
notoriety of the fale to the Plaintiff, and payment of rent, 
difafiirm all pretence that there was fraud in fact here; in 
fa£l;, if there were, the Defendant ought to have gone 
to the jury on it, which he declined doing: there is 
as little ground to impute fraud in law: tliis bears no 

refem* 
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t«tt. 

Watximb 


V. 

Biiun* 


4 

reienablance to T'u>yne *9 cafe» but exa£t;ly coincides with 
the cafe of Ktdd v« PuU* gg* 

« 

P«j 7 Serjt. 4 mitrh» It is a badge <of ftau^ that the 
Judgment to the FlaintidF was confefled by Dunean by a 
warrant of attorney, and that the Plaintiff was a creditor 
of Jbtmcan\ a circumilance on the absence of wliich 
Eprd jEfden ftrongly refies in the cafe pf Kidd ▼. Raw-- 
linfont as a tell of the good faith of that tranlaflion. 
That circumilance creates the inference of a fecret trull in 
£he tranfaflion, and Lord Cedie fays in Twjttds cafe that 
die continuance in poffel&on is a lign of a trull. The 
fecrecy of this tranfa^ion, in which diere was no noto¬ 
riety, according to the judgment of Heath J. in ^dd r. 
Kawhn/oftf difiers this from that cafe. 


? Mansfield C. J. Unlefs it can be made out that 
the fad of a former owner of goods being in any way 
afterwards permitted to poflefs them is a badge of 
fraud, I know not how this verdid can be fet alide> 
The Plaintiff buys thefe goods, and lets them, and re¬ 
ceives rent for them; and can we fay that a perfon 
who, under an execution, has bought goods, may not 
let them to the former owner of them ? No cafe has 
gone fo far as that. It is a much llronger cafe on 
account of the letting of the goods, than if (he had per¬ 
mitted them to remain ia the cuftody of Dwteem without 
any condderation. 

' Gibbs E It is impolfible to dillingtulh thb cafe from 
the cafe of Kidd ▼. RawUt^fmf die circumftanceW the 
Plaintiff being a credittnr makes no difference;, if the cre¬ 
ditor takes a regular bill of fale from the dieriff. 

Rule difeharged. 
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19* 


Plaintiff had been indicted for felonioufly ftealing 
country bank notes to the value of 3000/., the property 
of William Lambert White and Henry Whitmarjb^ and hav¬ 
ing fucceeded in a motion for putting off his trial upon the 
abfencc«of a material witnefs, was admitted to b< ih and 
at the next aflizes the Plaintiff not furrendering himfelf, 
the recognizances of his bail were eflreated and paid, and 
the profccutors were proceeding to outlawry agaxnft the 
Plaintiff. The Plaintiff having paid into, the Defend¬ 
ant's banking-houfe a confidcrabic fum, believed to be 
the proceeds of the flolen notes, and they/ after notice 
of the felony, refufing to pay it him, he brought an a£fion 
againft them in the King's Bench, which was twice 
flayed by a Judge’s order until the indictment Ihonld 
have been tried. The Plaintiff had, fince his default, 
difeontinued that aClion ; and, pending the proceedings 
rin outlawry, had adigned all his property to Dudfield, 
who had ferved the Defendants with a copy of the 
aflignment, and notice that he w'as adignee, and that 
they Oiould pay over the money to no one but himfclf. 
jSg/f Serjt. now moved th-at the Defendants in this a^ion 
might have time given them to plead in a month after 
the trial of the indiClmcnti^ The Court advifed that 
the notice Ihould be carefully preferred as furnifhing 
material evidence between Dudfield and the crown in 
cafe of a conviClion, and granted a rule niji. 


The Plaintiff 
being intUAed for 
felony, feed a 
banker for mo¬ 
ney the Plainti 
had paid him, 
wh'ch was fuN 
mifed to be the 
produce of the 
felony, the Conit* 
on application* 
will give time to 
plead in a month 
after the trial of 
the inditftment. 


Vattgban Serjt. on a fubfequent day fliewed caufe, and 
Be^ fupported his rule, which the Court made 

Abfolute. 


V 0 L.IV. 
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Mtr 19* CoTTERELL V. DuTTON. 


Teoant in tail 
dies leai^g iiTue 
in tail a grand* 
daughter a feme 


HIS was amit of formedon in the difcender, by which 
the Deinand»it» in Trinity tenoi 51 3., de¬ 

manded of the Defendant certain clofes fititate in the 


dao^ter*^Mc^* MiMeton in the country of Ghucifier^ and 

▼ert» leaving iiTue after reciting the writ» averred that Wm^ Sm/tr/v after 

in t^ two fons 0f February in the reign of the late King 

SSi»*t£*age rf ii^ry the Eighth^ gave the faid tenements wkh the 

ax years and dies* appurtenance^ to David Hughes and Baptiji Smetrti their 

tbeyouggerat* and alfigns, to the ufe of TVm. Smart and hie 

axy and 14 years ai&gns> for his life, remainder to the ufe of Ctdles Smart 

»ftw ifluea out a hjg wife, and the heirs of the body of Colhs by the faid 

lawfully begotten *, whereby and by force 

Held that he is of the ftatute for transferring ufes into poiTeflion, the 

bamd bythe fta- ^ Wtn, Smart became and was feized of the fame 
tute ai Jac» z. 


c, tenements with the appurtenances, in his demefne as of 

freehold, for the term of his life, according to the form 
of the gift aforefaid in time of peace, in the dme 
of the Lord George the Second, &c. by taking the 
efplees thereof to the value of 10/. with remainder to 


Wm, Smart and Calles^ in her right, and the heirs of 
the body of Colles by Wm. Smart lawfully begotten; 
and Wm. Smart, being fo feized, afterwards, on the 
ift day of July 1769, at, &c. died, whereupon, and by 
force of the* llatute, the faid Co//es became and was 
feized of the fame tenements with the appurtenances in 
her demefne as of fee and right, (to wit) to her and the 
heirs of her body by Wm, Smart lawfully begotten, in 
time of peace, in the time of our Lord the now Ring, 
by taking the efplees. Set, and being fo feized, ihe, the 
faid Cdhsy afterwards, to wit, on the 3rd day of Mfireh 
in the year of our Lord 1770, at, &c. died, leaiiitg 
Mleaner Utreths Gotterell^ who was then under ^mmtttre 

of 
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of Edward Cotterdl her hufband^ the heir of her body 
by the faid Wm, Sfnart lawfully begotten^ as the faid 
Eleanor XJtrtftia was the only daughter and heirefs of 
Mary Freeman^ who was the only child of the body of 
tlw laid Co//f/by Wm, Smart lawfully begotten; where¬ 
upon the right to the faid tenements with the appur- 
tenances defcended from the faid Colies to the faid Ed^- 
ward Cotterell and Eleanor Utretiof in right of the faid 
Eleanor Utreiia, according to the form of the gift afore- 
faid. And the faid Eleanor Utretia, on the ill day of 
November 1785) at, &c. died covert of ^e faid Edward 
Cotterell^ leaving Thomas Freeman Cotterell her eldeft fon 
and heir of her body lawfully begotten, and in {i€t 
under the age of 21 years, (that is to fay,) of the age of 
13 years; and the demandant, the fecond fon of her 
body lawfully begotten, alfo an infant, under the age of 
21 years; whereupon the right to the faid tenements 
with the appurtenances defcended from the faid Eleanor 
JJtretia to the faid Thomas Freeman Cotterell as the fon 
and heir of the body of the faid Eleanor Utretia Cotterell, 
And the faid Thomas Freeman Cotterell afterwards, on the 
16th day of September in the year of our Lord 1794, at, 
&c. died, without heir of his body lawfully begotten, the 
Demandant then being an infant under the age of a i years,, 
(that is to fay,) of the age of 18 years; whereupon the right 
of the faid tenements with the appurtenances defcended 
to the Demandant, as brother and heir to the faid 
Thomas Freeman Cotterell% and the heir of the body of 
die faid Eleanor Utretia Cotterell lawfully begotten, and 
which after the death, &c., and therefore he brings 
fuit. The tenant pleaded feveathly, that the faid title 
and caufe of a£lion to and for the faid tenements with 
the appurtenances' above demanded by form of the faid 
fuppofed gift in the faid writ and declaratbn men¬ 
tioned, after the death of Cdles Smart did not firft de- 
ftjend or fall within ao years next before the fuing forth the 

g K 2 Demand<- 
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Dq^ndant’s faid writ; eightlily, that Colhs Snuri died 
more than ao years before the fuing out of tiie De¬ 
mandant's writ in this behalfj to wir^ on the firft 
day of March 1770^ at, &c., and that Eliamr Utretia 
C'ciierell was then and there, jiritll the time of ‘her 
death, under coverture, as in the declatation is bI- 
leged, and thr.t the faxd Ehmar Utreiia died more than 
10 years before the fuing out of the Demandant's writ, 
to wit, on the ift day of November 1785, to witj at, 
&c.; ninthly, that Col/ej Smart died more than 20 years 
before the fuin^ out of the Demandant's writ in this 
behalf, to wit, on the ift day of March 1770, at tlie 
parifib, &c.; and tliat E, U. Getter ell was then and there, 
and until the time of her death, under coverture, as in 
the declaration is alleged *, and that ihe died more 
than 10 years before the fuing out of the Demandant's 
writ, to wit, on the ift day of November 1785, to wit, 
at, &c. % and that at the time of the death of T* E, Cot- 
itrelly the Demandant was an infant under the age of 
21 years, as in tlie declaration was alleged, and that the 
Demandant afterwards, to w'it, on the xil day of 
cember 1797, and more than 10 years before the fuing 
out of the Demandant's writ, attained his age of 21 
years, to wit, at, &c., and this, &c. To thefe pleas, 
the Demandant demurred generally, and for want of 
fufficient pleas, prayed judgment and feifin of the 
faid tenements according to the form of the faid gift 
to be adjudged to him, &c. The tenant joined m 
demurrer. 


Ze»j Serjt. in fupport of the demurrer. Thefe quef«*. 
tions depend on the conftru^lion of the ilatute h JmI x« 
c. 16* fs.i. and 2. The feventh and eighth picas are an* 
fwers only in part. The fa£l; is Hated in the ninth plea 
that the Demandant attained his full age in 1797, and 
it fs contended by the tenant that the Demandant was 

7 bound 
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bound at all events to purfue his remedy within 4en 
years from that period. There has been no decilion to this 
effedl in any cafe of formedon. No cafe (hews who is 
the heir prote£Ied by the a<^. In the cafe of Doe on de« 
mife of George v. Jejfon^ 6 Ertfl, 8o. the Court of King's 
Bench indeed determined, contrary to the appreheniion 
of the profefTion at that time, that the daughter, whofc 
brother had died a minor before entry after the anceftor’s 
deaths was entitled, for the purpofe of bringing her 
ejeClment, to ten years only from the time of her bro 
ther's deccafe, the anceftor having been dead more dian 
twenty years in the whole. The word death in the 
fccond claufe, it is contended, mull mean the death of 
the perfon to wiiom the title accrues though under dif- 
ability, and after fuch event his heirs have only ten 
years to fue from the death of their anceftor; fo that 
though there fhould be a fuccefiion of difabilities, the 
fecond perfon difabled, though apparently equally en¬ 
titled to the protection of that ftatute as the firft, mull 
fue within lo years. If this be the true conftru£tion, 
it is to be lamented that the adt, inftead of protefting 
thofe whom it was intended to proteft, fo narrows the 
benefit, that if the firft perfon to whom the eftate tail 
defeends be a feme covert, and dies, and leaves her 
own heir an infant, or a daughter under coverture, 
though fuch perfon cannot be guilty of laches in law, 
the ftatute runs againft her; this would be fo harfli and 
unfavourable a conftrudion, that it is neceflary to un- 
derftand that the infant has 20 years after the deceafe 
of her mother. If not fo, the only diftindlion that can 
be made, is between the nature of an eftate tail, and 
of another eftate. The iflue in tall takes per formam 
dotti, and every fucceflivc heir in tail is of a double 
capacity, taking partly per formam doni, and partly by 
defeent. 
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^uHtH&gtw Serjt. cmtrhi was flopped by the Court. 

I 

Mansfield C. J. The daughter and infant heir of a 
fern covert has ten years after the difability cehfes, not 
from the death of her mother. In the cafe of fines it 
has been determined that when the time once begins 
to run, it continues fo to do, notwithftandiiig any fub- 
fequent difability, as Lord Kenyon C. J. decided in the 
«afc of Dee, on Denufe of Duroure^ v. Jones^ 4 T* R* 300. 


Heath J. agreed that in the cafe put the infant heir 
of a feme covert would have ten years from the cefier 
of 1 the difability, not from the death of her mother* 
There is no fuch difierence between the ifTue in tail 
and other heirs as is fuppofed: formedon in the dif* 
cender is exprefsly mentioned in the firft claufe of the 
ftatute. 


Chambre L The ten years do not run at all while 
there is a continuance of difabilities, but they run with¬ 
out intermiHion from the time that the difabilities firll 
ceaie. 

Gibbs J. When once the (latute begins to run, no¬ 
thing Hops it. 


Judgment for the Tenant. 
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The Prtpcipal and Fellows of the Ring's Hall 
or College of Brazen Nose, in the Univerfity 
of Oxford, v. The Bifliop of Salisbury, the 
Matter, Fellows, and Scholars of Saint John 
the Evangelist, in the Univerfity of Cam- 
BRipGE, and Edmund Outram D.D., 

^HIS was an aftion of quare impeditf brought by the If a clerk, h»y- 

Plaintiffs againft the Defendants for the alternate 

prefentation to the church of Wootton RtverSy in |he another benefice 

county of Wilts, The declaration fet out the Plaintiffs* 

title to the alternate prefentation, under the Dutchels thereby vacates 

Dowager of Somerfety and, alleged a vacancy in their turn the former. 

by the cellion of the Defendant Outram, who came in 

on the prefentation of St, Joh/t*s College. The blfhop ates a new pariih 

claimed nothing but as ordinary. St. John’s College and and rec- 

_ _ , , , , ,1 1 , . and direct* 

Dr. Outram pleaded, that the church was, at the time that the biihop 

of commencing this adlicm, and for fix months before, ^aU confer a cer« 

full of the Defendant Outram, traverfing the voidance th^re^or°ai^ 

by his ceilion; and on that traverfe iffue was joined, that the prebend 

The caufe came on to be tried at the Salijhury Lent Anill remain united 

aifizes 1813, before WoodB., and a verdifl was found Jh^reClo^for** 
few the Plaintifl's, with damages 150/., fubjedl: to tlie ever, this is not 

opinion of the Court on the following cafe. Uon oAhe 

The Plaintiffs* title, as fet out in the declaration, and to the prebend a* 

all the prefentations there ftated, were in fa£l: correGly it an appro- 
* ■ ,<r. piiate benefice 

ftated i anil if the church was vacant, it was the Plain- within the fiat. 

tiffs* turn to prefent; the only queftion between the par- 218. c. 13. 

ties being, whether the Defendant Outram liad ^‘voided 

the reflory of Wootton Rivers by his inftitution and in- nefice having wre 

duftion to the reftory of St. Philip in Birmingham, under 

' ^ » 5^ though an-j 

other aCl fpeak* of 
the reCfoiy a* iufeparably annexed to the prebend. 
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the circumflances hereinafter ftated. The reflory of 
Sl Phhip was created by a ftatute, 7 intituled,« An 
a£i for building a parifli church and parTonage'/idufe, and 
making a new church-yard, and new parifli, in Birmng- 
hantf to be called the pariih of Su Philips* which a£l 
was made a public though it is not in the ftatute- 
book. By which a£l; it was declared, that there ihould 
be a rc£toT to have the cure of the fouls of the inhabitants 
of the faid pariih, and the faid redor is madd a foie 
corporation, to have perpetual fuccelTion, and may fue 
and be fued by his corporate name, and take lands to 
n certain amount. The patronage of the rdvowfon is 
given by the a£i to the Biihop of Co-’miry and LUchJitld 
for the time being, and his fucceflors; and thefe words 
follow: “And that for the better livelihood and main¬ 
tenance of the reftor, the prebend of SawUy in the 
cathedral church of Litchjieldy whenever it fhall become 
void, (hall be conferred by the bifliop for the time being 
on fuch perfon as fliall be then reclor of the faid new 
church, and that the bifliop fliall collate him to it, and 
ponbliion (hall be given of it in fucli form and manner 
as is ufual, and under fuch conditions, as the ilatutes of 
the faid cathedral church (hall require, to have and to 
hold the fame, fo long as he (Irall continue rector of the 
faid new church in Eirminghnwy and no longer; and 
whenever by his death, or by any otlier means, that 
church ihall become void, the prebend (hall remain 
united and annexed to the redory for ever i tixat is to 
fay, the fucceeding redor (haU be collated to the pre¬ 
bend, and inltallcd into it, as ufual, under the obliga¬ 
tion of ail duties, burdens, and charges, to which die 
prebend is or may hereafter be fubjeded by the Aatutes 
of the cathedral church. Provided neverthelefs, and 
it was diereby declared, that nothing in that ad con¬ 
tained flioald in any fort extend to alter the eftate or 
intereft of the then prefent prebendary of in die 

pre- 
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prebend; but that he might, let any leafc or leafes as 

theretofore had been ufual. Provided and it was enabled, 

■ 

that all the re£tor$ of the pariHi church of St, Philip 
fhould be prefented, collated, inftituted, and indufled, 
as other recSfqrs, parfons, and vicars are accudomed to 
be.’* The prebend of Sawley was, at the time of palling 
the a£t, in the gift of the Bilhop of Coventry and Litch* 
field. On the 4th of OBober 1715, William Hi^s, 
clerk, was collated to the rectory of St, Philips at which 
time the prebend of Sawley was not vacant. On the 
16th of Ocioher 1719, W. Higgs was collated to the 
prebend of Saivley, founded in the cathedral church of 
Litchfield with the treafurcrflnp of the aforefaid church 
annexed. On the 17th of December 1733> Win, Vyfg 
was collated to the reflory and parifii church of St. Phi- 
lip, and on the 4th of January 1733, collated alfo 

to the prebend of Sawley, togetlier with the annexed 
treafurerlhip. On the 24th of Augufi 1770, Chas. New- 
ling, clerk, was prefented to the above preferment by 
one indrument, and was indituted into the fame by an 
indrument purporting to be an inditution to the prebend 
of Sawley or Swaley, and the treafurerlhip, with the rec¬ 
tory of St, Philip thereunto annexed, void by the death 
of Wm. Vyfe, on the prefentation of the Archbilhop of 
Canterbury, patron for tliat turn in right of his option. 
On the 30lh of March 1787, Spencer Madan, clerk, was 
collated by one indrument, purporting to be a collation 
to the prebend of Swaley or Sawley, the treafurerlhip, 
with the re^ory of St. Philip thereunto annexed, void 
by the death of Newling, and belonging to the donation 
or collation of the Bilhop of Litchfield and Coventry in 
full right of hfs bilhopric. On the 26th of June 1790, 
Dr. Madan was admitted to the dignity or office of a 
canon refidentiary of the cathedral church of Litchfield, 
In 17971 a private ad of parliament was pafled, intituled, 
An ad to explain and amend an 2d pafied in the 4th 

2nd 


1813. 
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and 5 th years of the reign of her late inajefty Queen 
Annt^ intituled, * An a£l for augmenting the number of 
cancfns reiidentiary in the cathedral church of LMcl^ld^ 
and for improving the deanry and prebends of the faid 
cathedral/ and to make further provilions for the canons 
reiidentiary in the faid cathedral church, and an addi¬ 
tion to the fabric fund thereof/* vrherein it was en¬ 
acted, « That the Bilhop of Litchfield and Coventry for 
^e time being ihould, as often as avoidances or vacan¬ 
cies ihould happen after the pafling of that a^, admit 
and collate clerks duly qualified to all the fix refi- 
dentbryihips; and the canons refidentiary fo admitted 
and collated, ihould be thereupon inllalled, without any 
e]e£^ion, in confequcnce of fuch admiflion and collation, 
and become canons reiidentiary of the faid cathedral 
church, and members of the chapter of dean and canons 
reiidentiary of the fame church, to all intents and pur- 
pofes whatfoever. And it was ena£i;^ that the third 
relidentiaryfhip ihould conhfl; of (befidcs the fixth part 
of the dividend of the refidcntiaries before mentioned,) 
the houfe in the clofe of the cathedral church of Lich- 
fieldf then afligned to, or enjoyed by Dr. Metdan^ 
and prebend of Sawley^ otherwife Sallow^ founded in the 
faid cathedral church, and the treafurerihip of the laid 
church, thereto then annexed, with the appurtenances \ 
which prebend of Sawley, with the treafurerihip and 
appurtenants ihould be, and the fame was thereby infe- 
parably annexed to the faid reCdentiaryihip. And in a 
fubfequent part of the fame ad, as an addition and 
further fupport to the faid fabric fund in future, it was 
further enaded, that the faid canon refidentiary,.aad his 
fucceilbrs, who ihould from time to time after the xe^ 
iignation or other avoidance of Dr. Madan become pof- 
fefled of the faid reCdentiaryihip and prebend of 
and treafurerihip, ihould, from time to time, and at^ all 
times thereafter, pay one fifth part of all fines and pio- 
fits which ihould be from time to time received, for 

16 renewing 
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i’cnewing the leafe or leafes of the prebend of Senvtty 
or a fifth part of the rent or rents, receipt or receipts^ 
benefit, or advantage, arifing from the faid prebend,« 
(except of the ancient referred rent of 66 L 13^. 4^., and 
except of the profits of the rediory of Su Philips, an¬ 
nexed to that prebend and treafureiihip,) unto the dean 
and chapter for the time being, to be by them applied in 
iid of the fabric fund. The treafurerfliip of the faid 
cathedral church was always held by the prebendary of 
Sawley, • The duties of it, (if any,) were very trifling, 
and were tliere no emoluments belonging to it. Dr. 0 «- 
tram wza prefented by St. John*s College Cambridge to the 
rediory of Woatton Rivers, which is a cure of fouls, in 
June 1800, and was duly inftituted and indudlied into 
the fame, and from thence had continued and yet was 
in pofleflion thereof, if the circumilances thereinafter 
Rated did not amount to a ceflion. On the 3d of OBth 
her 1809, Dr. Madan refigned his preferment, by an 
Inlhrument dated the faid 3d day of OSlaher 1809, 
attefted by Mott, a notary public, and two other 
credible witnefles, and preferved in the regiftry of the 
Bifliop’Of Litchfield and whereby "Dv. Madan, 

flyling himfelf third canon refidentiary of the third 
refidentiaryfhip founded in the cathedral church of 
Litchfield, for good and lawful c'aufes, did thereby freely 
and abfolutely refign and give up his third refidentiary- 
lbip» confiding of (befides the fixth part of the divi¬ 
dend of the refidentiaries,) the houfe in the clofe of the 
eadxedral church of Litchfield,, thentofore enjoyed by fia- 
muel Smalbrtdee D. D., deceafed, but dien by Dr. Modem, 
and the prebend of Sonvley, otherwifei Sallow, founded 
in die faid cathedral church, and the treafurerCbip of the 
faid diurch thereto annexed, with the appurtenances, 
prebend of Sawley, with the treafurerihip and 
appurtenances, were therein mentioned to be infeparably 
annexed to the (aid third refidentiaryfliip by an ad» 
g7 Gn. 3.» with all the rights, members, and appur- 

tenaocee 
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teinances thereunto belonging) into the hands of the 
the 9 i Biihop, and he did thereby totally renounce all his 
right) ‘title, and podeflion, m and to the faid third reli- 
dentiaryfhip, with all the rights, meolberst and appurte¬ 
nances thereto belonging, and quitted the fame, and ex- 
prcfsly receded therefrom by thofe prefents. And, that his 
relignation might have its full efTedl;, he thereby nominated 
and appointed Jf'* Aioit, a notary public, his proxy to 
exhibit that his refigiiation to the Bilhop, ,and in his 
name to delirc his Lordlhip would be pleafed to accept 
tile fame, and to pronounce,, decree, and declare the third 
rcndentiaryflup, witli the laid prebend, treafurerlhip, 
and appurtenances thereto infeparably annexed, to be 
void of his perfon to all intents and purpofes in the law 
whatfoever. On the fixth day of 1809, tliis rc- 

iignation, at the petition of JMotti was accepted by 
the Bilhop, and the third rcfidcntiarylhip was decreed 
to be void of the perfon of Dr. Aladan, On the 2d of 
November 1809, the prefent Bifliop of Litchfield and Co¬ 
ventry collated Dr. Outram to the tliird relidentiaryllup 
in the cathedral church of Litchfield^ by an inftrunient 
under the epifcopal feal, bearing that date, expreffiiig 
that T. C. Fell clerk, B. D., commilTary for that purpofe 
fpecially appointed by the Bilhop, by virtue of the au¬ 
thority to him committed, did admit and coUitte Dr. 
OtAram in and to the third refidentiarylhip in the cathe¬ 
dral church of Lichfield^ as conftituted in and by a cer¬ 
tain a6^, 37 3*» intitled, See,, conliiUng of (befides 

the lixth part of the dividend of the refidenttaries,) the 
houfe in the clofe of the cathedral church of Litchfield^ 
theretofore enjoyed by Smalbroke D. D., then de- 
ceafed, but lately enjoyed by the Rev. Madan D. D. 
and the prebend of SawUy, otherwife Sallow, founded in 
the faid cathedral church and the treafurerflup of the 
faid church thereto annexed, with the appurteoancaes, 
and which refidentiarylhip became void by the voluntaty 

refigna- 
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refigitation of Dr. S. Madatit and belonged to tbe do¬ 
nation or collation of the faid Bifhop of Litchfield *and 
Coventry in full right of his bilhoprick. And that he 
duly and canonically collated and Anftituted Dr. Outram 
in and to the fame, and invefted him with all and fin- 
^uVat t\» tiflghta, tnembexs, and appurtenances thereunto 
belonging) he having firtt before the faid commiffary 
fubfcribed to the articles, and taken the oaths, and made 
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and fubfcribed the declaration, which were in that cafe 


by law required. Saving always to the Bifhop ^and his 
fuccefTors the epifcopal rights and the dignity and 
honor of the cathedral church of Litchfield: and on the 
3d day of November 1809 Dr. Outram was inftalled into 
the fame. There was no feparate collation or tndu£tion 
of Dr. Outram to the faid reftory of Sr. Philip until 
his Majefty, by his letters patent, dated the 2d of Oi^o- 
her 1811, having prefented to the Bifhop of Litchfield and 
Coventryi or in his abfence to his vicar-general, &c. 
E» Otelram clerk, D. D. to the re£lory of Sr. Philip^ in 


his Majefly’s county of Warwick^ and in that diocefe, 
then legally void by the ceflion of the laft incumbent 

V 

thereof, and come to the crown by rcafon of lapfe to his 
Majefty’s prefentation for that turn belonging, com¬ 
manding and requiring the Bifliop to admit the faid 
E, Outram to the redory of Sr. Philips and him thereto 
inftitute, indud, and inveft with all and every th.* 
rights, members, and appurtenances thereof, See.; upon 
which prefentation the Bifhop of Lichfield and Coventry 
execu^d an inftrument under his epifcopal feal, dated 
the 21O; of November x8i i, purporting that C. Buckeridge 
D«Dt, commiffary for that purpofe fpecially appointed by 
the BiBiop, by virtue of the authority aferefaid, admitted 
Dr. Outram to tbe redory of the partlh church of Sr. Philips 
vacant by the refignation or cef&on»of the laft incumbent 
there, to which he was prefented by his Majefty, by 
reafbn of lapfe €0 his prefentation for that turn belong¬ 


ing 
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ing, as it was averted} and did diily and canonically 
collate and inflitute him in and to the faid reOioiry, and 
inveft; him with all and rin|ular the rights, members, ^ 
and appurtenances thereunto belonging, he havhig firtt 
fubferibed, &c. And did thereby commit unto him the 
cure and government of the fouls of the parifhioners of 
the faid parilh, and authorife him to preach the word of 
God in the paridi church aforefaid, with the ufual 
laving to the Bilhop. At that time Dr. Outram waa 
poflefled' of the redtory of Wootton Rivers. This pre- 
fent a^ion was commenced on the 9th day of Ma^ 
1812. The queftion for the opinion of the Court was^ 
whether the PlaintilFs were entitled to recover, 

John Lens for the Plaintifis, 

B. Shepherd for the Defendants. 


Lens Serjt, for the Plaintiffs ftated, that Dr. Oistram, 
by taking the re£lory of St. Philip from the crown, by 
an independant title, had vacated his re£lory of Wootton 
Rivers. This did not turn upon its being rated in the 
King’s books as of the value of 8/. per annum g but by 
the canon law, as adopted by the common law, the ac¬ 
ceptance of a fecond benefice with cure of fouls vacated 
the firft. Giis. Cod. 903. 3 Burn, Eccl, Lavt% 87- 
Co, Dig,' B/glife. N. 5. By the council of Lateran 1215- 
29., Si quis benefieium cum curd reeepity Ji prius tale ha* 
bueritj eo Jit ip^ jure prhatus,** ^ So, Holland^s cafe, 
4 Co. Rep, 75. \.ref. Before the flat. 21 H. ^.^ap. 13., 
if one had a benefice with cure, and accepted another 
benefice with cure, the firft benefice was void; but it 
was not Sn avoidance by the common law, but by the 
conftitution of the Pope, of which avoidance the patron 
might take notice, if he would, and might prefent, if he 
would, without any deprivation. The only ^fifiereitCe 
the ftatute makes is, that where the benefide is above 
the value of 8/. in the King’s book, then the patron is 

bound 
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bound to notice the avoidance; oth^rwife lapfe is in* 
curred. Vaughanf 131. If the patron will not prerent, 
then, if under the value, no lapfe lhall ihcur until de¬ 
privation of tke firft benefice, and notice; but if of the 
value of 8/. or above, the patron, at his peril, mud pre- 
fent within fix months, by 21 H. 8. He profefied him- 
felf unable to anticipate the argument on which the 
Defendants would rely. 



Brazen-nose 

College 


V. 

The Biihop of 
Salisbury. 


Pell Serjt. for the Defendant Ontram, The llatute 
21 if. 8. r. 13. /31. provides that no deanery, arch¬ 
deaconry, chancellorfiiip, treafurerfliip, chanterlhip, or 
prebend in any cathedral or collegiate church, nor par- 
fonage that hath a vicar indued, nor any benefice per¬ 
petually appropriate, be taken or comprehended under 
the name of benefice having cure of fouls in any article 
afore fpecified. The ftatutc of 7 Ann, giving the pa¬ 
tronage of the advowfon of the rc£lory of Sr. Philip 
to the Bifiiop of Litchfield and Coventry^ and enabling 
that the prebend of Sawley ihall remain united and an¬ 
nexed to the faid reflory of St. Philips for ever, makes 
the latter a benefice perpetually appropriate. The rec¬ 
tory and prebend being made one piece of preferment, it 
is immaterial whether the prebend of Sawley be the ad- 
jumSl to the reflory, or whether the prebend be the princi¬ 
pal, and the rectory the adjunft. The a£t 3 7 G. 3. unites 
and appropriates both to the 3d refidentiarylhip and trea- 
furerlhip. The ftatute of Ann had before direded that 
all the rectors of the parifii church of St. Philip fhould be 
prefented, collated, inftituted, and inducted as other rec¬ 
tors, parfons, and vicars are accu ftomed to be. It had been 
tliecuftom of the cathedral church of Litchfield^ that after 
any living hath been annexed to a prebend, the future pre¬ 
bendaries thereafter take it by colhtion, not by inftitUtion 
and indu^ion. The title of the ad 3 7 G. 3. may be called 
in aid of the Defendant. It is for augmentmg the num- 
. Md ber 
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bcr of canons reilcientlaryj for improving the deanery 
and prebends, and to make further provibons ^or the 
canons fefidentiary. By the 4th fc£lion, the canons re- 
(identiary fo admitted and collated^ {hall be thereupon 
inftalled without any ele£}.ionj in confcquence of fuch 
admiflion and collation, and become canons relidentiary, 
and members of the chapter to all intents and purpofes} 
and the third reddentiaryfliip lhall confift of, behdes the 
iixth part of the dividend, the houfe in the clofe, ilit 
prebend of Sawity, a.nd the treafurerdiip thereto an> 
nexed, with the appurtenances. The former a£l having 
infeparably annexed the rciTlory of St, Philip to the pre¬ 
bend of Sawley, this comprehends it under the word 
appurtenances of the prebend, and is the fame in effeCt 
as if it had faid the third relidentiary (hip (hould con fid 
of the dividend, houfe, re£tory of St, Philips treafurer- 
ihip, and prebend of Sawley* The cafe dates that there 
are no emoluments attendant on the oilice of treafurcr, 
therefore the word appurtenances cannot mean any 
thing antiently and originally appurtenant to that olBce, 
and can only mean what has been annexed to it by the 
a£l of 7 jinn. No appurtenances to either of the other 
reGdentiarylbips are mentioned, whence It may be in¬ 
ferred that the appurtenances are fomething which is 
not incident to the Tcfidentiarylliip merely as fuch, nor 
is the word an adjunft to the houfe, wherefore it may be 
concluded that it means things appurtenant to the pre¬ 
bend of Sawley and not to the houfe given to the rcli- 
dentiary canon. The claufe diredling the third canon 
reddentiary to pay to the fupport of the fabric fund a 
fifth part of all fines and profits of renewing the pre* 
bendal leafes, « except of the rent of 661 , 13/. 4//., and 
of the prefits of the re£kory of St, Philip annexed to 
the prebend and treafurerdiip,** drongly fortifies this 
conflru^ion, and is an exprefs legiflative declaration 
that the reftory is annexed fo the prebend, and fo, 

wilhiA 
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ivitKin llie exception of the 31ft fe£lion. It is there* 
lore immaterial ho«r it became ahnexed^ or vh^ is the 
c^eration of the ftatute of Ann, 3 fnfEce it, that by the 
a&. 37 G. 3. it^ls declared fo now to be. Even if the 
word appurtenances Were ftruck out, the re<^ory would, 
being annexed, pafs as parcel of the prebend of Sawley, 
The inilrdment by which Dr. Madan refigned the rec- 
^tory) no otherwtfe enumerates or pafies it, than as 
part of the appurtenances of the prebend of Satuleyt or 
of the rights and members thereto belonging, which are 
infeparably annexed to the third tefidentiary canonry. 
If Dr. Madan did not vacate it by tlicfe terms, he is fkiil 
reffor of Si. Philip*s, and Dr. Outram cannot, by accept¬ 
ing a prefentation and taking an inftitution and induc¬ 
tion to a living which is not vacant, avoid his former 
benefice. The prefentation, inflitution, and indu£Iion, 
make no diflierence 3 for if he cook St. PhUtp*s at all, he 
took it by his collation to the rcfidentiaryniip. If the 
law be fuch, that when the third refidentiary taiccs a 
fccoi]|d benefice with cure, the third refidentiaryfliip and 
the reftory of Si. Philip become tlicreby diflevered, this 
conitru^ion renders the a£l of Anne for their infeparablc 
annexarion, of none cifc£l. 

hens was relieved from replying, by the Court, wl.<> 
alfo refufed PeW% requeft for a fecond argument. 

hlANSriELD C. J. There may he fomething unfci - 
tqnatc in the courfe tikcii in refpeiT to thcle prefci- 
ments, but on the finglc queftidn, I do not fee what 
doubt can be entertained. It icfts upon the firft a£l, 
which creates this rc^Iory, and dire^s that the prel^end 
of Semky iliall be conferred by the Blfiiop of Litch¬ 
field for the time being, on fuch pcrlon as ihall then be 
reftor of the laid churcli, tliat tlie bifhop ihall collatr 
him to it, in fuch form and manner as is ufual, and 
T\". 7 h under 
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uttd^r foeh conditlpns » tli« ftatixtet o£ the cftthedtel 
churelf r^utre, to he¥e and to hold the fiiixie fo kftf 
he Mil ^otimie re£\or of the faid new church ti^ Mir^ 
and no longer; and when» hj his deceafe or 
any odxer means, the ftid church (hall heanme iroid, the 
iaid prebend lhall remain united and annexed to the (aid 
refkoty for ever. Iffo vords can be plainer, to (hew 
that the re^ory is not annexed to the prebend, hut ^ 
prebend to the re^ory. The a£i^then goes on tq fxf, that 
the fucceeding reflor (ball be ctdlated to the prebend 
according to the rules of Uie cadicdial church. Whatl 
collated to the prebend, when the prebend is annexed to 
the living He is to be collated; this would be wme- 
ceflary, if be has a right to it by reafon of his duacader 
of redor. So far then it is clear: the rector of St. 

Ufs could not become the re£tor but by the cotirfe of 
collation, or prefeiitatlon, inftitution,* and indufHon | and 
whei| he has obtained that, he has a right to tall on 
the hiihop to collate him to this prebend of Sawftjh 
Next, in t)^ 37th year of Gm. 3., an afl is pafTedf^not 
to explain the afl 7 jfnn,, and it does not refer to d»t, 
^ but the 2 €t 4 & 5 jfnn* It purports to be an a^ to 
^ explain that zGkf and to make further provifion for the 
canons refidenbary, and an addition to the fabric fund. 
In that adl are ^ve clanfes, on fome of which the coun- 
f«l /or the Defendants endeavours to argue that the 
prcbfnd 18 not annexed to the rc£fory, but that the rec¬ 
tory is,^ what he calls appropriated, to the refidendary.* 
(hip. One of them enafli, that the diird refidetttiaryihip 
(hail cosifiil of, befidcs the fiztb part of the dividextd of 
the refidentiaried, the kouie in the clofe of the cathedral 
church, then enjoyed by Dr. Madan^ and the prebend 
W Sandi^, with the treafurerfhip of the faid chutcti tJurrefo 
(hen annexed, with the appurtenances, whi^ (hill he 
end is thereby infcpatxMf annexed loathe dM pavUlen^ 
tiary^. (f k hadj^aen intended to enumerate all ihe 
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mitleva of which the third rofidentiarylhip (hoald/^onfift, 
ttiid to incln^c St» I*iWp*s, one would fuppofe the ad 
UhOttid hav« esfprefied it by name i but in fpeakili||{ of 
the component parts of the prebdn^ of Sawley, ihe ad 
doe$ not mention St. Phtlifs, Next comes the clauie 
trending; the fabric fund, which enads that»tifie third 
canon refidentiary who (hall« after Dr. Madan, become 
f poilhflhd of the third refidentiary (hip and prebend of 
Sawl/jf afiid treafurerfhip, (hall at all times pay one>fiifth 
part t^ t|ie rentSf receipts, benefit, and advantage atifing 
ln>ln the faid prebend, except of the antlent referred 
rent of 66 /. 13/. 4^., and except of the profits of St. 
Phi/ip*s in ^trminfriam, annexed to tlie faid prebend and 
trepfurerfhip, in aid of the fabric fund. What does 
this fsiy ? a fabric fund is to be created, and a contrsli^ 
bution is to he made out of the profits of the prebend, 
*Cidth an exception of a particular thing $ and a doubt 
ptobahly occurred to thofe who penned the ad, w^^ther 
this might not be thought to extend to the redory of 
for preventing virhich, the ad .mentions it. 
One cannot fuppofe from this mere recital, that it was 
intended to repeal the (latute of 7 this ad nof#t 

even alluding to it, it docs not look at all to th» union 
of the redory and prebend, nor at all go to undo that 
which had been moit formally done by that ad. No 
one ever yet lidard that a valuable redory woul^ pafs 
under the word « appurtenances'* to a prebend or trea* 
furerlbip \ and as there does not appear to have been the 
le^ advertence to the 7th Ann,^ or the purpofes of k, 
the word ** annexed** being ufed only in its ordinary 
fesfe, and not in its legal fenfe, I cannot fee even fo 
mbeh of a doubt as to make it worth wlule to delay the 
pMT^s for another argument. 

telkof (he Court cdnctMTingf, 

ludgntent for the Plaintiffs. ^ 
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BoireRBANK and Another v. M6 nt»ro» Eace* 
cutrix of P. G. Monteibo, deceafed. 

'J^HIS^was an a^ion upon a bill of exchange at <$5 

days after date, drawn by the Plaintiff on and au* 

cepted by the Defendant as executrix to P. G, Jtfpnteitv 

Efq. deceafed, for 43^/. 1 6s., expreffed to be for value 

received by the deceafed. The Defendant pleaded die 

general ilTae. On the trial of the caufe at the fittings 

after Tthtfy term i8ia, before Man<Ji'ld C. J., the 

PUintiiYi> proved the acceptance, and that the conflder- 

frora the eftatc of atiou was a debt due for goods fold by the Plaintiffs to 

the teftator. dcceafcd. The Defendant in anfwer to the nd^ion 

that O118 meant . r 1 • • • r t t. t 

fufficicit effeif-? .n pave in evidence the followmg writing, frgned by the 

the ordinan comic Pmntifib, and given her \\hcn flic accepted the bill.’ 

and that°!he*hacl* “ ^Slh May i}5c8, of E. A. Montciro, CXCCU- 

fiot procliuled lirr* trix of jP. G. Montaro Efq. deceafed, an acceptance for 
ferf fromfuft ap- i^j 4th Augn/f^ next, which we proiaifetfo 

P Ving aitets to . r rr • tt" rL 

pay 3000/. to ti-uf- renew from time to time until fufiicient effects ate fe*- 
tessfor hcrown 'j^tccived from the eftate of the foid P. G* jUdsnttiroP 
a^wnd^^enbjHereupon the Plaintifla coutruded, on the authority 
her hulband bs> Jhas’s v« Graham, 3 Cantpb. 57., that this agreement 

defeat the Defendant’s own ac* 
ihe paid the ac- ceptar^ci but that if it conilkuted any defence at all, 
•'cptance. jt ought to have been pleaded fpecially, and could not 

be received in evidence on the general ilTue. Man^^d 
C. J., however, received it^ and the Flainlid^ then 
proved that affets to a getter extent than tbe amoitjuit pf 
the bill in queftioo had come to the DefendanPd hands | 
to rebut whiob, the Defendant prpvcd the payment by 
her of feveral Ample contra£f debts to other <eredltoiV» 
and alfo gave in evidence a bond executed bythe teftefor 
by way of lettlemeut on the Defendast^ ptevlitii tar bar* 
marriage with himi whereby he bound his executors to 
. 7 W 




An executrix 
gave an accept* 
ance for a debt 
' due from her tef- 
Utoi^ taking an 
engagement from 
the draM;'er, to re¬ 
lief the bill from 
time to time, until 
lufficient cilbiSls 
were received 
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fiAj 3000/. as a provifion for herfelf, to truftecs for tier 
within Hx months after his deceafe,, and fhe 
claimed tq retain and apply the a flats to the difchax^ 
of this fum, in preference .to the Plaintiff’s bill; the 
Plaintifls contended, that the meaning of the agreement 
was, that the very flrfl: effe^fs which ibould coiAe to the 
Defendant’s hands, Ihotild be applied in difchngc of 
her acceptance without regard to the order of marfliall- 
ing the oflets, or that at lead ilic had thereby wwed her 
qwn priority: they were unable to prove aflets fufS- 
cient to cover this fum, and leave a furplus for the pay¬ 
ment of their bill. Mansfield C. J. thought tliat the 
Defendant could not be permitted to retain, in deroga¬ 
tion of her own contra^ with the Defendants, and the 
jury under his diretdion found a vcrJi£f for the Plain.^ 
ttflr for the amount of the bill, with liberty for the De¬ 
fendant to move to enter a noniuit. 
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Accordingly PlU Serjt. in Muhaehnas term 1812, 
obtained a rule mfi to that elFe£f, againll w htch Vaughan 
jiliierjt. now flicwed caufe. He relied flrfl; upon Hsore 
V. Graham, as an authority that the efFe£f of the Defend.# 
Mil’s acceptance could not be controuled by the Plain- 
tifl^s contemporaneous undertaking to renew ^e bill. 
2dly,That the agreement muft be taken literally, and con¬ 
fined to the Defendant’s receipt of efleiis whatever, 
without confidcring whether in the ordinal y couife of 
adminidration they w'ould be applicable to the difeharge 
of this bill j otherwife the defendant, w-ho had not com¬ 
municated to the Plaintiffs her intention to retain, or 
tlic cxidence of this fettlement, would be enabled to 
cfic£tuato a fraud on them} for if they had fooner 
known the h€ts, they might ere this have died and 
obtained a judgment upon their debt: at lead, if fhe 
had iimple contni£^ creditors in preference to 

. 3^3 
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^ l^bkittfi^ i2ke wm tkoneAf «ilop|»«d 

lijvdj^^iincUr tfaiB fiettlcafne* >> * 
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m fpppoxt of bis rule, TJuf is no fx;t«4» > Tlufi 

moaning of tbe agreement is» that when the Hofen^t 
has affi^ which in <h)e courfe of a4miiiillxatioo am 
applicmle to tbe pi^ofe, then and not beforet (be 
difcharge thia acceptance. 

MaWield C. J. Hie only doubt is, whether the 
debt to the Defendant is to be confidciod in the like 
nature as other debts due to other creduors. There is 
no doubt but that bond debts to other bond creditors 
fhould be firft paid. My Bifothers think there is no 
diftindfion between thofc and the debt to herfelf: but 
^!he never told the Plaintiffs (he had a fettlement of 
3000/. to fatisfy. 

j. No diffin^ton is to he made under thcfc 
circumilances. 


Chambre J. It is an advantage to the Plaintiffs as ^ 
now is; for the Defendant gives them a preference 
over other creditors in equal degree; (he certainly can¬ 
not avail herielf, in account with the Plaintiffs, of the 
paymehlS (he has made to other (imple contra^ credi¬ 
tors s hut it would be a grievous difadvantage to her if 
file was bound hy tllft agreement to commit a devffla/ak^ 
for which (he is perfonally liable to otherft 

Gtnss S* In Hoar* v* Graham the eindence of 
undertaldog to provide for tbe bill was njaCtoA, iSfeMdy 
beeauib it was parol, and could not be received til eiMh 
written in^ruments againft an innocent indotfm* 
B»t a party may, by one writing, change or cOntriidlld 
ailibt|ker,^i^ these i# no innocent ind^lee hetev'^'"’like 

.A« 
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|b^v«it4s Me# ^ until fiiHkieat ace ttetivei^ 

eHhiidtt means fofficient cfllbf^s acrofrdmg to the 
matter. I think the true conAru^ioinis, to ps^fwiifti 
ihe fikall teceiee aifets legaHy ap]>licab!e to this piltpofitt 
Ute onijr quellion, therefore# is# whether there is 
ilhjr dHtin^ion between her bond ddbt and otlwr bond 
debts. I ean dlfcovcr no fuch Alienee# and it it 
no difadvantage to tlvs Plaintiffs; for if they had foed 
on the«r*onginal debt# the bond^ebt for 3000/. might have 
been pleaded (and as it now ftands# it is an advantage to t^e 
i^intiffik i for the bill gives them the fame advantage as 
a Judgment of alTets quando acetderinU If Ihe had paid 
lb many fimple contra^ debts as would pay off the 
3000/.# and fomething more# the PlaintiiTk would have 
a right to recover the furplus above the 3000/.: but (he 
has a right to protect the p lymcnt of as many fimple 
Contra^ debts as her bond will cover. 
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Rule abfolute for a Honfuit. 


Jones and Another v. BowDbn and Another* 


Jtia/ tpf 


''PIJIS was an ad^ton upon the cafe# for a deceh in the it bein/ufual 
fale of fome pimento. The firft count of the declare* *f Jl®* 

tion ffated a warranty that the pimlnto was found# and in ^hty are £da- 
* in^gedftioet;:reft 

it In the broker*! catalogue# and chugs 'which are re^packed# or tite pamges of which 
4 ep ndifcoloured by fea^water# bearing an inferior pricey plthoii^ not damaged^ the 
PeProd aw^y # who had purchafed (bine l^«dainaged pimento# re«packed it# and adVor* 
*Wiii^ h in catdoguesi which did not notice that it -vraa Sw-tteottged or re-packed* but 
refieied hte be viewed# with little facdicy# however* of vicwiiB|ra|tt they eshhiited l«n* 
famples of the qnahty# and ibid it by audlion. lidd this wee equivalent 
to a hile of the goods* as and for goods that were not fta^dkmaged, and that an aAioa 
\i|yfw the fraud. t 

And though fhe dedaradon fitted alio that it was^fbtd as tnd fur pimento of goo^, 
quality and conditionf whereas the fampies Ihewud that irvi*M ditfty and of tnfenor qua* 
afi)S yet tod&i^ Ifiaindtti# wCSdnsr lUMbd m let aS# 

3^4 gbfid 
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godd ilite and colulftion» and,fsM ifmid damagt^ Slu^ 
fecond coiut ftated (hat the De£endants» \vttU knowing 
that divera, to wky ao bags of the pimento, had heen^ 
and were fea-damaged, and in a bad ftate and conditio^ t 
and that dims, to,wit, Bt bags thereof wore alfo damag¬ 
ed, and in a bad ftatc and condition, did, nevertheleik 
faifely, fraudulently,'^ and deceitfully reprefent the fame 
101 bags of pimento to be found, and in a good ftate 
and condition, free from damage, and thereby induced 
the PlalntiiTs to buy the fame, &c. whereas in truth the 
pimento at the time of the fale and reprefentation was 
not fouiid, &c. The third count alleged that the De- 
^ fendants were delirous of felling, and put up to lale by 
the candle, certain 4}ther pimento, whereof divers, to 
wit, 20 bags had been and were fea-damaged, and in a 
bad 'ilate and condition, and divers, to wit, 81 bags, 
reliduc thereof, were alfo unfound and damaged, in a 
bad ilate and condition, and of little value, neverthe- 
lefs the Dcfendantr, well knowing the premifes, did 
fraudulently and deceitfully fell the fame as and for 
pimento of found quality, and in a good (late and con¬ 
dition, and not damaged, to tlic Plaint! ITs. The caufe 
was tried at GuiUhaUf at the fitt'ngs after Trinity term 
1812, before Mamjield C. J. the evidence was, that the 
Defendants, who were brokers, had a fale by candle on 
the 29th day of March 1810, and h.id previoully cir¬ 
culated a catalogue of fale, in which were included 
*<187 bags of pimento, bonded,” and a|t the foot of the 
catalogue was inferted a declaration as follows: « The 
goods to be feen as fpecified in the catalogue, and 
remainder at No. 36. Camomile-Jireet* The Defendants 
had, about 'two months before, purchafed the pimento in 
queilion, for their principal, at a fale comprehending both 
damaged and undamaged pimento, under a catalogue, 
which dated tins to be £ea-damaged., The purchafef 
bad dnee re-packed it. Pimento, although not da¬ 
maged. 
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m^gedi y^t if it has been re-pacjc6d» or is contained ia 
bags that have been cUCcolored by fea-water, proddces a 
lefe price in the market than pimento oi the fame qua¬ 
lity which has not been repacked, nor the bags difeo* 
lored, either of thofe circumftances bringing it into 
diferedit. Defendants had drawn from the bulk, 
for the purpofes of the prefent fale, fbmples which were 
impartially taken, and were exhibited to the bidderSi 
wheieby «t appeared to he duily and of an inferior qua>- 
hty, but It did not thereby appear that it bad been Tea- 
damaged, neither did it, nor can it ever, appear by tire 
fample whether pimento his been re-packed or not. 
Tho PlaintifiFs became the purchafers. At the time of 
this fale, good pimento was worth about 14^. per IL, 
and the price given for the article in queftion, which was 
about 131/. was no more than a reafonable price for 
after taking into consideration the faft that it h^d been 
fea-damaged and re-packed. Pimento is fometimes fold 
w ith an exprefs warranty of foundnefs, but when da¬ 
maged pimento is offered to fale by audion, it is ufual 
111 the trade to Hate that it is damaged: and if nothing is 
adiled with rcfpe£i to its quality, It is fuppofed to be 
found. The goods in queftion were offered to fale by 
the au£i;ionecr without any addition or comment, and 
tliough the advertifements ftated that it was to be feen 
at the Docks, they were never diftributed until the day 
next before the f^le, and no one m fact then infpe£ked 
the goods. For the Plaintiffs it was urged, that here 
was a defeat known to the feller, but unknown to the 
buyer, and one which the buyer had no reafonable 
means of difcovenng, and the queftion was whether 
that were a fraud; and if it were a fraud, whether 
it could be recovered for in the form of declaration 
above ftated; and the cafes were cited of Parkinfim y« 
Lte^ 2 Eaji^ 314, and Mellifb v. PeaUi N.P» 

115. The Defendants infifted that they were not liable. 
The jury iai 4 > that the ftate of the goods ought to have 

been 
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leek cetnftnn1dited>by ^ D rfen&ft i te 
99A kv»d ft ntm fbt lihe Pgintiflt' Hie 

fvSi^ ^ey Kftd ^ven, (bbje£t to the two pdintk 
-wlkether the zStioti coulcf he at all ina!i;^ti&s<4 tIttiME' 
thefe citcmuftatices, and if it could, whether it idtdd hd 
maintsuned on the 3 d count. **' 


Lekr Sexjt., in Michaelmas term.*! 812, obtained ft fttU 
ntfi to fet afide the verdi^, and enter a nonfult. 


Shepherd, and Vaughan Srijis. now lhew,Cal caufe. 
They relied en the evidence a)> having proved a co^om in 
the trade to declare at the time cf fale that the gooda 
were daniaged, when fuch was the cafe $ and infifted 
that therefore the pafling over that fa£l; in fileilCe was 
equivalent to a reprefentation, nay farther, it wai ftven a 
warranty, that the goods were found. Every circum- 
fiance which lowers the value of^he goods in the market 
is a defeat which ought, under that cuftom, to bo dif- 
clofed by the feller. It was clear that the defeat was Ui 
this cafe known to the feller. The buyer had not the 
means of difeovering by the exercife of ordmary diu*' 
gendl the fafts that the pimento liad been fea-datnaged 
and rewpacked. The (ample would not fhew it. The 
reference to the goods bonded in the Docks was nuga¬ 
tory, for bonded goods are furrounded widt fucb a mafs 
of ether goods, that It is itnpraflicabie to iDfpe£t them. 
The jttry, tn £iying that the defe^ls ought to have been 
Commuaicated, had found* that there was fraud in 
Tbfe Flaiatij^ were therefore entitled to retain *iheir 
ml the third count, which alleged it to be done 
Jlwiei^ it ant being pretended that there eras'any 
'IlnSHid td'aneft the judgtneid on that count. * 

tifc m«t« 

4 warrifHhWi mw ftvwti a ’Vepi y i kthu t&HW, lot dff 
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£41,AiftiK^ ptrtSciibi^ lefexring to thte ^eewlwi* 
Mw mMo Jm iz^ljpf^od} this btings the c^fe witlua 
tfie oi BagUhde y. fV^aters^'^ Camfb. 154. 

J 4 ^u^ »«i Bickering v. Demfath 4* 779> via. that 
sfiiefei^ biiyer has ao opfortanity of examining) the feller 
is not bound to difclofe the dcfe£ls. The catalogue flat- 
ing that the pimento was bonded, referred the bidders to 
the Docks for an infpe£lion. If fuch part as was there 
' was difficult to be feen, yet the Plaiotifis might have 
infpei^d fuch part as was in Cam<mile^Jlreet» Mere, 
filence, where the party is not called on to declare, is 
not a reprefentstion. Aliud eji tacere, altud cclare. Cic, 
Det^, ta, 3. 69. pag, 383. Steph, The doctiine that a 
found price is evidence of a warranty^of a horfe, is long 
finoe Juftly exploded. It was competent to the pur- 
chafei^ to call for another criterion of tho quality than 
the fample, or to make enquiries refpe^^ing fuch qua¬ 
lities as the fample did not difclofe, but he mjikes no 
enquiries. Tiie general rule is, that where tliere is no 
exprefs warranty, unlefa the feller practices fome trick, 
Ihe maxim caveat emptor applies. The evidence of tlie 
pardbtice to mention the defe€l when drugs were damaged, 
did not amount to proof of an uniform cuftom ii^thU 
Wade to difclofe 41II faults: it was in evidence that the 
brokers frequently fold drugs with an exprefs warranty# 
which would be fuperfluous if diere were an iorariable 
Implied warranty, nor did the Plaintiffs at the trial rely 
on that fpecial ufage, otherwife the fa£^ wopld have 
been more clofely examined Into. There is no count on 
which the Plaintiffs can recover; if there be any gronnd^ 
of a^ion at all, the cafe, muft reft on the fort 
of which a breach is intended to be averred by tho^ihhd 
leount, bat diac count alleges a fraud,founded iMi 
entirely diffbrent from thofe which esift. It does not 
T Itate t^t, which is the ^ly fabje£k^ of ^c^nnplsilnt, the 
\ '(Beneeahn^t tjy f&e feBeti cl the tech^cal, ^efeG of 


Jem 



^e-pac^g aod ftained baga, TI^:^ allegafcj«l,;tbffm 
tlia.t .the^Defendants fold.. the. {dmento ns 
p^ento of a j(biind qualjity, and in good fiaidaild: ciMS. 
ditioiij is dtfproved by >tbe evidence} wlno2l>wa6} that 
the Defendants fold it by the fampk} ati^d’ the 
famplc (hewed it to be daily and of inferior qsaiity. 
If that count could be fupported byfuch evidence} a 
purchafer would have, upon difeovery of the 
defeat in the quality of the goodS} the fdll belled of a 
warranty} where a warranty had never been given. 

MmsFiELD C. J. If in this cafe any ground had been 
laid by a^avit to (hew that the Defendant had been at 
all furprifed or milled as to what might be proved againft 
him on this third count, we miglit have thought it' 
proper to fend it again to a jury; but the cafe was* not 
moved on the ground of furprife, and there' is nt> fuch 
evidence; and the jury having ftated that they thought 
the Defendants ought to have difclofed the fca-damage, 
though neither the Defendants particularly crofs exa¬ 
mined} nor did the Plaintiffs cxprefsly examine their 
witneifes to prove or difprove tlie cuffom 5 and there 
bein&, this ilrong circumffance, that the, Defendants 
bought the goods for fea-damaged, the diftin^ithi bfr- 
tween pimento that was fca-damaged, and that whidi 
was not fea-damaged} being perfectly fenown, i think it 
would be too much to deprive the Plaintiffs of the be«« 
nefit of this verdicl. Since it is ufual to mention the 
fa£l if pimento is fea-damaged} when this is not men¬ 
tioned as fuch} how w^ould any one underftand the 
catalogue, having limply the word pimento} but not 
particularized as being fca.damaged ? As to the fantplC} 
it is in evidence that from that no judgment xm be 
feymed refpe£ling the fea-damagC} the knowledge of 
which can. only be had from infpe£Hi3g the 
Thefe Defendants timn dO} at is allied in, the tl^d 
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county fel) it as pimento not fea^amaged. There are^ 
It is true, in that allegation, the other general^'ltrords, of 
iound qunhtjr, and in good ftate and condition, but they 
do not feem to me fo to vary the count, as to prevent 
^ the Plain tiff from lecovcring on that count, in a cafe 
where the ^Defendants, upon felling fca*damaged pi¬ 
mento, have not made the repreientation which is 
ofuapy made by perfuns felling pimento of that de- 
feription.* ^ 


i8i' 

JOKBS 

* 0 * 

Bowobk. 


HrATii J. concurred, and mentioned a trial before 
himfelf on the home circuit, in an a£lion on the fale of 
fome Ihcep fold ns (lock; and the evidence was,- that by 
the cuftom of the trade, ftock were underftood to be 
ihcep that were found; and he duelled the jury that it 
amounted to an implied warranty that they were found, 
and that direction was never queliioned when the cafe 
.ifccrwards came before the Court of King’s Bcnclu 

Chambrl J. was of the fame opinion. 

Gibbs J, The juilicc of the cafe U with tlie Plain¬ 
tiffs, but I do certainly doubt W'hetlvcr the evii^^nce 
meets any of th<‘ counts in the dtrUration. For in all 
the counts it w^as ftated either tint the pimento was 
reprefented or warranted found, or that it was put up to 
tale as of found quality, and in good date and condition, 
ami not damaged. However, as my Brothers think 
differently, 1 diftiufl my own opinion, and the rule 
muff bb 

* Difchargcd. 
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Btiily, In covenant 
for fi:^Itnents 
wecrning afterthe 
Defendant’s dif> 
(char^ under that 
ad^. 


CASaa ia tA8T£K'tltll1« 


MfiKcfi v. Graves. ^ 

* « 

Jarirs was an aAion of covenant upon the ^;rant of an^ 

amioity. Tht Defendant pleaded tint i^fkSoSf 
ought not to mamtain his a£Hon^ to have executte ibr 
his damages adjudged to him in this behalf* on or Againft 
the perfoQ of him the defendant, bccaufe he wa*s afkuallp 
a prllbner in his nujefty’s prifon of the marfliaU Of 
Marflialfea, at the fuit of Af. BMidetfen oti tft Jkf 0 
i8i i> mentioned in a certain aci; 51 O. r. 1 25., fettlng 
out the title, and that afterwards, to wit at a general 
quarter feflions of our lord the king, holden hf ad¬ 
journment at S/, Maty 'Ncvnnpon in and for the cotfttty 
of Surry on Monday the 19th Auguji 1811, befotd OOftain 
then juftices of our faid lord the king, aiGgned tt> keep 
the peace of our fald lord the king m and for the county 
of Surry ; the Defendant u as duly difeharged according 
to the faid a£t, and that the faid indenture was made, 
and debt contradfed before ill May 1811. To this 
plea the PlaintilF demurred, and the Defendant joined 
in lij^urrer. 


Shepherd Serjt* in fupport of the demurrer. The 
infolvent zCt only fays the creditor 0iall be entitled to 
receive a dividend in fuch manner, and on fuch terms 
as if the debtor had become a bankrupt 3 but the bank* 
rapt laws do not difeharge a bankrupt from pajrments 
of an annoitjj^fecured by covenant, and accruing dne 
after fiis bankruptcy. 


Per Curiam^ The ftatute 49 G. 3. r. 121. / 17. does 
difchaige him therefrom 3 Cvudey t. BufeO^ etnie 460, 

Judgment for the Defeikhiiit. 

S 

Feut^^ Serjt.‘in fupport of the plea* 
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t 

tens Scrjt. moved to amend a recovery, by ioferting 
in the fcveral proceedings after the words county 
and before the wOrd « Southan^ettf** the words 
«* the tolrti of,” fo that it fhould.ftand “ the county of 
the town of Southampton,** the premifes being within the 
Ipwn, which is a county of itfelf. 


Tbi Court confiJcring it merely as a clerical mifpri- 

prifion, and not as a fubllitution of one county for 

another, which they had often refufed, permitted tlie 

amendment. 

« 
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and o£er p^’eeeaA* 
ings in a recevstty 
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and piratical aA 
of a foreign llate» 
do not thereby 
avoid their oiTur- 
ance. 


tly the king*s U> 
cencei a hoftiie 
built teflel, u hich 
u not entitled or 


StwELL V, The Royal Exchange'A ffurance 

OJmpany. 


The owners of ‘^HIS Mt'ii an action upon two policies of a^^uraDCC^ 
perfemii^^th^ the firft effeilcd on the 14th of Navctnbdr 2811, at 

legal fiipulations and fiom Ramfgate to St^ Michael^Sy on the Chip Er^atningy 
of a chaiter-pprty, fccond efTet^cd on the lltli of Eecemhcry on the 

£n^^the"^^al ^’P> freight, at and from Bt, Mi¬ 

chaels to Lendony and the declaration on the latter policy 
fet out a charterparty, whereby Hcuchy inaftor of the 
Etjlatnwgy then in the Thamesy as agent for the Plaintilfs, 
chartered the ftiip to Browning for a voyage from 
jeft^purehafe^'^'*' Zowdo// to Sr. Mich^ehy and back again to Londony upon 
the terms that the inadcr Hiould proceed <Ure£t to 
Sr. Michael*Sy and on arrival receive there from the fa£l;ors 
of the freighter a full cargo of fruit, and proceed there* 
required to have a dire^ for Londt^n; and the freighter covenanted to 
hS^n’a pay freight at the late of 10/. per ton, confiding of 
voyage out to the 20 boxcs of fruit, on delivery. The lofs averred was by 

jfzertj home, ^ forcible feizure and capture by perfous unknown* 
and lends her to 

Tea with a crew, in whip there is not the propordoii of BrhiJJi marinero required by 
fiat. X3 Car. 2. r.iS./14.: this does not avoid a policy on the outward part of the 
voyage, becaufe jtom conftat that the owners will not obtain a due proportion of Briujk 
fcamen before her return. 

Nor it it an objeifiioil to the fame pohty, that flie is fmugti built ; for held, that the 
fiat. 490.3.^.60./.!. authorizes the lhlp^ of any town tty m amity, by the king’s 
licence, to bring foreign produce to Fnglaml, though not Englijh-hvilt or regiftered, 
contrary to It. 3 6cio of the fiat, la Car. z.r, iS; and that a flup pnrchaled by a ElrL 
Sf/h fubjefl from an enemy with ln.ratfc, is the Hup of a cpuntiy in amity; end 
eaafiat that liich a liccuce will not Iw (>btaliicd liefoie the a6l of unportation is com** 
plete. 

And for the fame rcafons, tlic infurance on the honicwaid part of the vo>ag!a wa^ 
not illegal. 

If a fails under a charter-party, fKpnlatlng for a voyag? t& Wlilch a part 

it Uiegal, Senthle that tbia does not prevent hit infuni^ on, nor lbb|eA Im ta fa tfa j w w 
"for the part antecedent to the illegal for as he cannot be compelled to pedmap, 
mgknibrce the payment of ffiiight on Uie illegal part of the adTenfonii k may h 
j^Pnimedthathe will ^andon it* 

^ '* The 
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The caufe was tried at the fittings after Trinity term 
1812 l^efore Gihhs J.: it appeared that the fiiip was 
Norwe^anAiwat, and had been purchafed by the Plain- 
tifis of Heueh the mafter, who was a fubjeA of Denmarh^ 
a country then hoftile, under a licence from his majefty 
to purchafe of an enemy. She had on board Danijh 
papers> colours^ and crew, with which, as well as the 
fame mailer, and the licence for the purchafe, the 
plaintilTs^fent her out in ballaft on the voyage chartered^ 
the bill of falc from Heuch to the Plaintiffs was not fent 
out on board her, nor is it ufual in the cafe of pur* 
bhafing a veflel from an enemy, to fend out the bill of 
fale on board her. On the lhip*s arrivalat St, MtehaePi 
the governor refufed to let her enter the port, or receive 
a cargo there, and ordered the mailer to proceed to 
Tercern^ where the Pertuguefe governor-general refided, 
to obtain permiffion to land at St, MichatP^, This the 
mailer refufed to do, afiigning as his reafon that it 
would be a violation of his charterparty ; and he intended 
to lie in the harbour during the llipulatcd time for his 
taking in a cargo, but was foon after arrclled by the 
governor and detained four months a prifoner, and a 
Portuguefe pilot, mailer, and crew were put on board liis 
{hip, who took her to Tercera, There was at that %ne 
peace between Dtmnark and Portugal. The mailer 
exhibited all the {hip’s true papers, which contained 
evidence that {he was Britijb property \ it was objedled 
to him that he had not Britijb papers and a Britijb certi¬ 
ficate of regillry $ he alligned as the reafon, that the Ihip 
was not Briti/b-hm\ti and therefore not entitled to the 
latter, and confcqucntly {he ought not to have the 
former, yet the Portuguefe authorities would not give 
credit to that reafon, but decreed fequellration of the 
lhip> on the ground that the want of Britijb regiftration 
rendered her obnoxious thereto under a decree of pth 
May 18x1 of the Portuguefe government, and the 5th 
VoL* IV. 3 M article 
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article of the treaj:y between Portugal and Great Britain^ 
fet forth in Cohen v. Hatmamy pofi. 5. loi. For the 
Defendant three poists were made. Firll, tliat the 
Plaintiff’ could not recover on the homeward policy^ 
becaufe under the navigation a<Sl}. 12 Car* 2. c. 18. ft* ij* 
€ 5 * 14 ., requiring tliree-fourths of the ertw to be Briti/b 
fubjc(^8, it was illegal to import a cargo of fruit from 
St. MichaePs into England with a Dani/b maftcr and 
crew. And that lince the charter-party, which was in 
evidence, proved that the voyage from London to St, Mi~ 
chuPst and thence back to London^ was one and entire, 
the illegality vitiated as well die policy on the outward 
voyage as the other. Scconiily, that it was utdawlM^ 
for a Britip fubjedb to ufe the DaniJlj flag, bccaufe it 
was hoftilc. Thirdly, that the lofs had happened through 
the mifcondufl of the PI dntift’s agent the mailer, for 
that he ought, for the general interclls of all concerned, 
to have obeyed the or ders of the governor of St, MichaePsy 
and have gone to Tcrccra. Gibbs J. not doubting that 
the homeward cargo was illegal on the navigation a£l, 
referved the point without any difcullion how that ila- 
tutc applies: he was of opinion, that according to the 
cafe of ilfon v. Marriotty 8 Term Rep.^i^ the home- 
%v2fpd voyage did not contaminate the outward voyfige; 
he w'as of opinion that the fccond objeflion could not 
avail; and upon the lait point he was of opinion that the 
mailer had adhered to the ilricl line of his duty; and 
the jury, coinciding with him, found a verdif^ for the 
Plaintiffs on the policy on the outward voyage, wiffi 
liberty to the Defendants to move to fet afide theverdifl 
and enter a nonfuit. 

Accordingly Shepherd Serjt., for the Defendant, in 

jehaehaa^ term i8i2, moved for a rule ntfiy in the al¬ 
ternative, either to enter a nonfuit or have -a new ^al, 
upon the grounds before mentioned, and upon the 

further 
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further ground that the fliip was not properly docu¬ 
mented, for that flie ought to have been fumUhecTwith 
papers completely correfponding ft the charafter either 
of a Britijh or a Dantjh veflbl. The licence to purchafc 
could not authorife the Britijh purchafer legally to 
alTume the l)anijh chaTa£ter} Denmark being then at 
war with Great Britain^ the underwriters were entitled 
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to require that (he fliould bear thofe marks of Britijh 
ownerfliip which would fecure her againft Brit 'Jh cap¬ 
ture. To hold that a Britijh fubjeii may legally navi¬ 
gate a veflel of enemy’s built, would be to give to the 
(hips of an enemy’s country all the privileges which the 
Britijh regiftcr afts were defigned to reftrift to our own. 


Gibbs J. The mafter being alkcd why he had not 
Brit’Jh colours and BriiJIi papers, faid, I cannot have 
them becaufo I have not a Britijh regiftcr. He 
ftands on his ftridl rights. He fays, 1 W'ill do no¬ 
nothing to endanger ray owners, I am a neutral, and 
I have a right to enter your port. The matter really 
communicated the true facts of the cafe when /he 
was fcarched, and fays, I cannot go off becaufe of my 
charter-party: the other fays, Then I will feize you. 
We think then each party ftands on his ftrici rights,''and 
we are now to confider the Ariel point of law, not the 
queftion whether it would have been 'more prudent in 
him to go to Tercera^ but whether he a£led bond Jide. 
We do not, however, quite agree with the Defendants 
on the queftion of imprudence; but it is for the under¬ 
writers to ftiew that the owners did fomething which 
made it legal for the Portuguefe to feize and condemn 
the veffel, and unlefs the feizure is legalized by any 
illegal a£l done on the part of tlie owners by the cap¬ 
tain, the feizure is illegal, as we think that here it is, 
and die affured is entitled to recover. 


Upon the other points, the Court granted a rule nij, 

3 M 2 LenSf 
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LttUi Vaughan^ vA Petit Stijt8;» In this tefni (hew^ 
caufe'^ag^ft this rule* The outward and homewslS 
voyages muft be connoered as diftin£l| and therefore, 
Th»RorAL£x< as it is not pretended there was any thing illegal in’the 

voyage oonfidered by hfelf, and the hdmfc* 
ward voyage never commenced, there is no prelisetoce 
for a nonfuit. Admitting that by the t4th fe£%k)h 
of the navigation a£t it is illegal to import produce 
from the jfzores, unlefs the maiter and three-fourths of 
the mariners are Exigltfht noting in the charter-party 
compelled the (hip'to return to England with thelknie 
Danijb madcr and crew: there is no evidence that the 
veiTel might not, after iiaving taken in fuch a cargo 
wludi rendered it neceflary, have returned to England with 
a crew of the defeription required. In the cafe of Bird 
v. AppUtout 8 J. 565., where a voyage was undertaken 
from London to Lantcut and back to Hamburghf the (hip 
having taken an illegal cargo of cotton from Bombay to 
Canton, it was urged that the homeward voyage from Cao* 
Un, being part of one entire voyage round, w’as thereby 
rendered illegal and incapable of being infured, but the 
Court held that the homeward voyage to Hamburgh 
could not be afFc£lcd by the former outward voyage. 
Ji^fon V. Marriott is ftill ftronger for the Piaintids, 
To render the infurance illegal, therefore, the prohi¬ 
bited a£l mud occur in the courfc of the voyage in¬ 
fured, and confequcntly, even if it w'cre in the principal 
cafe admitted tliat die veflel was dedined to return with 
the fame crew, yet the outward voyage would not be 
illegal. To make it fuch, it mud be contended that, 
if the (hip bad returned to England with a crew of 
which three-fourths and the mader were MngH/b^^ (he 
would nevetthclefs continue fubjefk to feiaure and 
forfeiture, on the ground of the illegal intentioii which 
had at sr former period fubfided, and been fihee eban- 
ebned, that (he (hould return with n Datt^ Mw. 


iSlj# 
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This is like a contemplated deviationj whidiy if not ef- 
fei^uatedf does not avoid a policy. The third ieflion 
of the navigation 2iGt is not applicable to the prefent 
c^e. The Plaintiils are at leaft entitled to recover 
back their premiums on the homeward policy* on the 
ground that the voyage thereby infured never had an 
ipKeption^ and the verdict on the outward policy Hands 
untouched* 
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Sliphtrd and 3 ^ Serjts., in fupport of the rule. 
The charter-party (hewed that the voyage out and home 
was entire^ and fen: one entire freight; the inchoate 
right to freight) therefore) attached as foon as the veflel 
left the Thames* She was as much prohilnted from 
failing with that crew in queft of that cargO) as from 
arriving with it) and the Flaintlfis cannot) by effe£^ing 
feveial policies) fever one part of the adventure as inno¬ 
cent from that which is illegal. Bird v. Appleton is a 
cafe where. the outward and homeward voyages were 
exprefsly found to be di(lin£l. In this cafe the voyage 
is pcoved by the charter-party to be a voyage round. 
It may be admitted that a veiTel might innocently fail 
with an outward cargo, notwithllanding that after^ (he 
had difeharged it, (he might take in a contraband cargo 
for her return. The homeward voyage would be 
clearly illegal, though the veifel would not be fubje^ 
to feizure in her voyage out. Wiljhn v. Marriott is 
inapplicable) for it did not there appear that an illegal 
voyage was refolved on when the (hip failed from 
America, It would not in this cafe fuiHce to 
change the mafier and crew at St, AlichaePs, as has been 
fuggeited) becaufe by /• 3. of the navigation ad a Danijb^ 
built (hip) though Britijb owned, cannot bring home 
produce from a Port^^uefe illand to F.ngUsnd, The 
Portuguefe treaty only adopts fuch Britijb veiTels as are 
tir^lhin the navigation ad. By f. 10. of I2 Car: 2. e. i 9 ., 

3 M 3 «. no 
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no ihip c.in be confulered as Brttijb owned, that has 
not a 'Britijh regifter. The aflured could not fend her 
out from England with an intention to change her built 
ill the courfe of the voyage, as they might her crew, 
therefore in failing from England witli intention to 
bring a cargo of produce from the jlzorcsy ihe necef- 
farily failed upon an adventure illegal from the be¬ 
ginning, confidering her as an hoftile Ihip, in whofe be¬ 
half the King’s licence, if obtained, might difpcnfc W'ith 
the difability of the hoftile character. If (he had failed 
with her cargo from St. Michael'^ on the homeward 
voyage, and been loft, would the argument hold, to fay 
that her voyage was not illegal becaufe a licence might 
poflibly have been obtained for her before (lie would have 
entered rhe Thames ? The navigation a£ls had two great 
objects, to incrcafc as w’ell tlie flilpping as the fcamen 
of the country, and no licence from the crown .could 
difpenfe with the difabilitics arifing from her built. 

This point not having been taken at the trial or on the 
motion for a rule mftt the Court permitted it to be now 
fpoken to on the part of tlie Plaintiffs. 

Tens. If the veflel is not entitled to the privilege 
of Briit/b rcgtftration, ftic nmft be confidcrcd as an'niicn 
{hip, and then non conjlat that a licence to import would 
not have been obtained before fiie came home with her 
cargo. The fame argument would have applied in the 
cafe of Cohen v. Hanhamy p^. 5. loi.; but it has always 
been conceived that {hips thus purchafed, though not 
wholly to be dealt with as Britijh {hips, are yet to a 
certain degree capable of being dealt with by Britjb 
fubjeds. Long v. Duffy 2 Bof. PulL 209.. it was 
held that a foreign-built ftiip J^gljh owned, was not 
within the convoy aft, 38 G. 3. c, 76. /. 4., whith ex¬ 
tends* only to " {hips required to be regifteied,” bc- 
• 7 caufe 
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caufe it was not required by any of the regifter afts 
to be regiftered as a Britifj fhip : and Lord Eldon C. J. 
concludes, ** It is not faid that (hips not regiftered Ihall 
not be navigated or owned by Eritijb fubje£ts; a Eri- 
ilfb owner of a foreign*built (hip may engage in neutral 
trade, and will be liable to the alien duties; but it was 
not the policy of the legillature to prevent Brltifo fub- 
je^ls from employing foreign (hips in neutral trade, in as 
ample a, manner as they can be employed by aliens.” 
He at firft admitted, that he had found no ftaiute which 
relaxed the navigation aQs as to the built of the (liip; 
but afterwards, on a fuggeftion from the Court, argued 
that the (latutc 49 G. 3. c. 6 o.f* i. relaxes the naviga¬ 
tion a£fs as to the built of die (hip, and legalizes im¬ 
portation from any part of Europe or Africa in (hips 
either Britijb or belonging to any country in amity wdth 
hixS Majefty, and this velTel mult at Icall b? conlidered 
as of the latter defeription. (a) 


1813- 




Vi 

The Royal E.v- 
CHATCGEAlTBrino 
Company* 


Cur. aih. vult. 


blANS- 


(1?) It Is with tliK greateil dif¬ 
fidence that a doubt Is Hated, 
whether the ilatute cited, and 
which was not detailed at length 
upon tlie argument, be exatHIy 
applicable to the quedion on the 
built in the principal cafe. This 
aA feems to have been palTcd 
chiefly for the purpofe of eluding 
the continental fyltem, by per¬ 
mitting goods to be brought to 
England from commercial de¬ 
pots, (whither they were to be 
Carried from their place of 
growth and depoiited, for Uie 
purpofe of acquiring a new na¬ 
tional charadler, or of being dole 
at band for a (horter voyage to 
England^) by the fame (hips and 
perfons which might lawfuHy 
have imported the fame goods 


dlred from their place of growth; 
but it feems not to extend to the 
prefent cafe. It in fubftance en- 
ads, that ^ during hoiUlitics, it 
(hall be law'ful, under any order of 
council, to Import into the Unit¬ 
ed Kingdonh from Europe or 
Africa^ in any Britijh (hip, or 
fliip belonging to any country in 
amity with his majefty, in any 
manner navigated^ (nut in any 
manner built,) any goods and 
commodities, w'hich may be law¬ 
fully Imported, being the growth 
or produce of any country^ on 
payment of the lame duties, and 
fubjed to the fame rules, regula¬ 
tions, and reftridioDs, penalties^ 
and forfeitures^ as the fame 
would be fubjed to, if imported 
diretftly from the place of the 
5 M 4 growth 
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TheRi^ALEz* 
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Conpiiqr. 


MiNSViHLD C* J* on this dajr delivered the ojmwa of 
the Conrt. The queilion is> whedier on the ftatlite and^ 
the laWf this infurance is* as has been urgedf iUegil# *A^ 
great deal of the argument need not he adverted to^con- 
fidering the view in which the Court feels die <qoeftion« 
Much of the argument was> that this was an illegal 
voyage, not only in the contempladon of the mafter, but 
that he was bound by the charter-party which he Ind' 
entered into, ta purfue it at all events. It is noj^ necef- 
fary now to decide what would be the coofequence of n 
perfon entering into a charter-party for a voyage out and 
home, the voyage home being illegal, and of his iepa- 
rating it into two voyages by infuring the outward 
voyage feparateiy, and the homeward voyage feparately^ 
the Court are not here called upon to decide whether in. 
that cafe the outward voyage is part of the homew«rd< 
and illegal voyage. If there were a clear locus punUentutf 
it would be unneceHTary to decide that the outwud 
voyage was illegal; for if the captain, getting out thh> 
ther, difeovered that he was on an illegal charter-party, 
and that he could not enforce the payment of his freight, 
he might go off to any other part of the world; but it is 
not neceflary to decide this queftion in the prefent cafe: 
for wc think that the ground taken by the Defendant 
fails, and that the homeward voyage is not necelTarily an 
illegal voyage. This veiTel clearly is not entitled to the 


growth or produce of fueh goods 
or commodhieB refpe^ively, in 
the fame Jhips or •vejfch refpee^ 
tivefy.^ The tStA of the aft 
as a|>plied to this cafe, feems to 
be, that this Ihip, being neither 
Britijk legiAercd, Portuguefe% 
but bekmgtng to a country in 
amity, may, however navigated 
as to the crew, import goods, (in 
tins oaSk fruit,) from St, Mi^ 
e6mel*$t fubjedl to the iame pe¬ 


nalties and foifeitures, as, in calt 
that zA had not been made, tbd 
fame ihip and goods would be 
fut^edi to, if imported direftly 
from St, Michael% that being 
the place of their growth, in the 
/ame fhip; i, e, in a lhii}4ieidier 
Sritijh ngiftered or Porti^ut/c > 
which penalties were, the to* 
feiture the (hip and cargo nn* 
der the navigatmn sA« , 


I 


privi- 
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privilege* of a Brityb {hip^ but is to be confidered as 
an alien flitp. As fuch| flie could not come to England 
with the cargo in queftion; were it not thalt by the 
ftat* 49 G. 3. r»6o.> his majedy has power to licenfe 
ihips to a trade directly contrary to the a£)t of navigation^ 
i. e. to authorise alien fiiips to bring home this fort of 
cargo. Non conflat, that this captain would have per- 
fomied this voyage without obtaining fuch a licence. 
If there .were any officer in the Azores authorifed n> 
grant it* the mafter might t^ain it there: if not, he 
might wait till fuch a licence was fent out to him from 
England* It does not appear to us by any evidence 
that the charter-party bound him to fail on his home- 
ward voyage, before he fhould obtain this licence. 
The fort of licence to be obtained, is a licence to import; 
therefore it was not neceflary ot obtain it till juft before 
the aA of importation: it docs not refer to the a£l of 
failing homeward, but of bringing in the goods \ and 
therefore we arc of opinion the rule muft be 

Difchargcd. 




Smrsui 


v* 

TheRovajtEx- 
CUANGE Aflunnea 
Company. 


Scott and A^iother, Aflignees of Starke, a ^ 

Bankrupt, v* Jones. 

^pHE Plaintiffs declared in trover for an agreement in Trover Ilea 
writing dated the 23d day of January 1811, made for an unftamped 

between /, Jay and^. Starke, the bankrupt, whereby, Ifc^rupon *pay- 

amongft other things. Jay agreed to let to Starke a piece nient of a pen^ty 

of ground (ituatc in Great St^olk Street in the parifh of 

St* George the Martyr, Southwark, at and under a certain rendered available, 

rent, and on certain terms, therein particularly mentioned In trover for a 
* written iuftru- 

mtnUfemble that it is not neceflary to give the Defendants notice to produce it, but 

that it may be proved by deferipdon. 

and 
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feom this: here the paper is unavailable by the default of 

the psgrty. 

# 

e 

GiNbs J. ' It was not neceflary here to give any 
notice to produce this paper: the Plaintiffs might, with* 
out Ihewing if, have recovered for it in trover, upon the 
defcription given of it in evidence* It ufed to be the 
pra^ice in anions of trover for bills of exchange, to 
give notice to produce the bill: it has very lately been 
held in the Court of King’s Bench, that fuch notice is 
unneceffary. My difficulty is, how to fay this paper is 
not of fome value: how that, which by paying loA 
can be made worth 50/. is to be faid to be of no value. 
He referred to Hawhjkvoo^^ cafe. 

The Court granted a rule nijt. 

On this day Vaughan Serjt. {hewed caufe againit the 
rule, and fupported it. 

Per Curiam, Tliis inflrument is aathing capable of 
having a value given to it by being (lamped. The mean» 
ing of the a£l is, that it (hall not without a (lamp be 
available as between the parties, fo as to enable them tp 
enforce the agreement. 

Rule abfolute. (u) 


(a) Confir Re/e v« Ci/t/b/h antet X. xox. 
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Brine v, Featherstone. 


Jiiiitj' i;. 


^'’pHlS was an a£):ion upon a policy of infurance Ifan infurance 

dated 3d July 1811 upon the fliip Mary Ann, and 

her freight and cargo, at and from Mejftna to her and computation, 

port or ports of difcharge in the channel, not to the *^*Jj|Jj*^jj*g^** 

Ea/iivard of Portfmouth, with liberty to touch at Malta ti,„e of eSe^- 

and Gibraltar^ at a premium of ten guineas per Cent, ing a policy# it is 

Upon the trial of this caufe at Guildhall^ at the fittings 

after Trinity term 1812, before Gibbs J., one part of the licy# though the 

defence attempted to be eftablilhed, was, tliat Evittt the broker was utterly* 

broker employed to effeft the policy for the Defendants, ^ 

had, on the 28 th of June, when MarJball,vrho under- taking the painff 

wrote for the Defendant, and who was not the firft under- ‘"^^ke what 

were the facts on 

writer, put his name on the flip, reprefented to him that which the broker 
the Mary Ann was then either near Mejfina, or at Mejm formed his con- 

Jtna, or on her homeward voyage. Macallum, an under- Noevidwicecan 
writer, who had figned the flip after Marjhall, had, be received of re- 
before fubfcrlbing the policy learned that the Mary Ann 
had then felled only two days from Falmouth, and had broker to other 
communicated this fact to Fvitt before Marjball had 
executed the policy, and had thereupon withdrawn his fubfequent to the 
own name, and refufed to fubferibe the policy j Evtit firft underwriter, 
did not however communicate this fad to Marjhall, but ^refenutioM 
fuffered him to fubferibe the policy. The Defendants tothefirftunder- 
alfo called other fubferibers to the policy, neither of writer is received 

whom was the firft underwriter,- to prove what SaaoTwS^*°* 
reprefentations had been made to them. Evitt had on * 

the 8th of June eflTeded a policy on tlie (hip’s outward 
voyage; which Marjhall himfelf underwrote for the De¬ 
fendant. The Gravefend printed life, which was kept 
for public xnfpection at Lloy^^, (hewed that the Mary 

Arm 
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Fertherstone. 


jlnn failed on the 15th of June from London: ftie failed 
from h'almouth on the 30th of June^ (he did not go direct 
to M^tuoy but to Malta for a cargo: (lie (lopped ut 
Gibraltar for a confiderabic time, and while (he lay at 
Alaltoy being unable to obtain freight, (he was coppered 
with copper which (he had carried out with her. ’She 
afterwards obtained a lading there, and carried it to 
MtJJinat and there took in a cargo for tlie homeward 
voyage, on which (he failed on id Novembery and in the 
courfe thereof was captured. The Plaintiffs on the 8th of 
Novembery effefting a further policy, paid 14 guineas per 
Cent premium. The teftimony of Evift not agreeing with 
that of the Plaintiff’s witnefles as to the reprefentations 
he had made, it was put to the juiy, that the witnefles^ 
either on the one fide or the other, mull be perjured: 
Gibbs J. thought that there had been no mifreprefentation 
of any fa£l, nor any fraud; and to avoid the policy there 
mull be fraud; that the teftimony of both fets of wit- 
nelTes was reconcileabie, upon the fuppofition that the 
broker had only dated his opinion and the inference 
refpedling the date of the velTel, which he drew from 
circumdanccs: and that a midakc in that opinion would 
not, unlefs it were given with a fraudulent intent, avoid 
the policy. If the underwriters had intended to rely on 
his opinion and computation, they (hould have enquired 
the grounds of it, and then they might have chofen 
whether they would adopt it or not. A reprefentation 
of a fa^ made by the broker, if falfe, would avoid the 
policy. The fuppreflion of a material faft was a fraud: 
but there was a wide didintSlion between dating a fadl 
and an opinion. What the broker dated was only 
an inference which he drew from fa£ls; if the under- 
writer did not enquire what the fa£ts were on which the 
broker founded his conclufion, the fallacy of the conclu- 
don did not avoid the policy. If there were any fadls 

exiding. 
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exifting, by which it was rendered impoflible to draw ^813. 
fuch a conclu£on as the broker exprefTed, it would be 
a badge that the concluiion was fraudulent; but jn this 
cafe there was no evidence of his being acquainted with Feathbpstone.' 
any fuch thing. The broker here dated merely his 
opiition that the fhip was arriving or had arrived. If here 
he had dated his computation as fa£t, as in Macdvtuall 
V. Frazert i Doug, 260, he would be bound by it: he 
could nqt here mean to date it as a faO:, for he dates 
(he was in one of three (ituations. Although his opinion 
was faife> yet if it were not mifreprefented by frauds it 
would not avoid the policy. He was drongly difpofed 
to think that an underwriter (hould not lightly attri¬ 
bute fraud to a broker. The learned Judge received 
the evidence of reprefentations made to underwriters 
fubfequent to the fird, with hedtation on the quedion 
of its adtniflibility. The jury found a verdiffc for the 
Plaintiff. 

Vaughan Seijt. in Michaelmas term 1812 obtained a 
rule niji to fet alide this verdifl and enter a verdid^ for 
the Defendants, upon tl:c ground that Eviitf having, 
before the Defendant fubfcribed the policy, known his 
former reprefentation to be falfc, therefore ought to have 
corref^ed it, and not fuffered tlie Defendant to com- 
pkte the contrail. 

On this occafion, with refpe£f to the evidence of 
reprefentations to others. Heath J. laid, that the evi* 

, dence of reprefentations made to the fird underwriter 
had been admitted i but that that was rather on prece* 
dent than on reafon (a), Man^eld C. J. faid it never 
had been extended to any underwriters fubfequent to 
the drd* The reafon why it was admitted as to the 
firftv was, that the others were apt to pin their faith 


(a) And fee Forr^^er v* Pigout i Matde ^ Sclw» 9* 


upon 



'tjt 



Bitnas 

w. 


Ft/kTitSBCIONE. 
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upon die judgment of the which reafon did iidt 
extend to reprefentations made to later fubfcrihera. 

I think, fubjefk to the opinion of die Court, 
this evidence was not admtffible; I have looked into 
all the cafes, and none of them carry it further than 
a reprefentation to the fitft underwriter} and neither of 
thefe was the firft. 

' Bhephei'd and Lens Seijts. in this term (hewed caufe. 
The parties might have afcertained by the Gravefend 
lift the true time of the ihip*s falling, and therefore 
ought not to have relied on loofo converfation and con- 
jedture, which materially rs from the pofitive^af- 
(ertion of a fpecihc fadl, fueli as ^as the cafe in Mat» 
dvtuall v. Frafer. The underwriter m^ht have enquired 
the ground of the broker's opinion, and then he would 
not have been milled: this was no mifreprefenmtibn, 
nor a wilful concealment, there was no evidence in the 
caufe where the Plaintiff lived, or that he knew the cir- 
cumftanccs of the (hit/s failing. 

Bejl Serjt. and Vaughan^ in fupport of the rule, con¬ 
tended for that which is laid down by Lord Fllenhorough 
C. J. in Hulls v. Cooper^ 14 £<^1^ 480., viz. that when 
a broker propofes a policy to an underwriter on a (h^ 
at and from a certain place, it imports either that the 
(hip is there at the time, or (hortly will be there 5 for 
if (he is only to be there at a diftant period^ that might 
materially increafe the rilk. In this cafe it vras within 
the knowledge of the broker, or at lead of his principal, 
that the (hip was not, nor could be, at or near M0na^ 
when the policy was effedted, and therefore that £idk 
ought to have been exprefsly communicated by the 
principal to his broker, and by the broker to thd under¬ 
writers, for the policy was eftedied on the 3d of Jsdp 
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in confequence of inftjru£tions written from Piflmouth 
on her failing thence on the 30th of June. It i$ nia<- 
terial that. this Communication ihoulcl be made« on 
account of tl^e difierence in premium between fllmmcr F|iA.^ij5iXON^ 
and winter xilhs, and the concealment that the rilk 
intended to be infured was a winter rilk, (and this (hip 
did not fail from Medina till November,) avoids the 
policy. 



Mansfield C. J. 1 have often wondered at the es;- 
tremc negligence of underwriters. In this cafe no one 
takes the trouble to look at Lloyd*s lift, to fee when the 
Ihip fails, or where ftie is: here is a converfation, and 
the broker denies th^ he ever made any fuch reprefenta- 
tion as is imputed. This is not at all like the cafe cited 
from Douglas, %'his is merely a reprefentation of a 
very wild and ftrange conjedlure of the broker: he was 
very carelefs. It always ftruck me very ftrongly, that 
if a Ihip was infured at and from Jamaica to London, 
it muft be inferred (he was then at Jamaica / but I 
have feen fo many infurances on homeward voyages 
fubferibed without the leaft knowledge in the under¬ 
writer where the (hip was, that I am perfuaded that no 
fpecial juryman would pay tlie leaft attention to that 
matter. 


Heath J. I am of the fame opinion. It would be 
extremely mifehievous in the multiplicity of bufinefs 
which an infurance broker has to tranhi£b, if he were 
bound to remember and difclofe the circumftances of 
every former relevant tranfaftion in which he has been 
engaged. There is a cafe in 2 Eq. Ca. Abr. 682. D. 

h,, where Mr, Pigott, the conveyancer, had a 
title laid before him, witli notice of a certain incum- 
brance, and prefently another abftraff was laid before 
him without notice of it, and an attempt was made to 
VoL. IV. 3 N apply 
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1813,* ^PP^y fecond principal the notice made to the 

conveyancer. No, fays the Court, he cannot be ex¬ 
pected td carry in hb head all the incumbrances on all 
Fb/ltbxbsiome. the abftra^ls he reads. The fame thing applies to the 
inultiplicity of policies which thefe perfons efied. 



Chambre J. concurred. 


Gibbs J. I was gUd at the trial to avoid imputation 
on either of thefe confliding witnefies, and therefore 
it muft be taken that MarfialP^ evidence went to the 
jury as true, and that was a fair ground for the De¬ 
fendant to move on ; but the way I put it to the jury 
was this, that fuppofe Evett faid what Marjball fwore, 
it was only a (latement by him of a conclufion which he 
drew, and if there were reafon to ^ubt the truth of 
that conclufion, the underwriter (hould hare enquired 
into the fa£ts that raifed the ground of that expectation. 
This is not like the cafe of M^Dowall v. Frafer, for there 
the broker reprefented as a faCt that the fliip was feen 
in the Delaware, on the i ith of December, and there¬ 
fore the underwriter would natually fuppofe that the 
broker was informed of that as a fa£t, not as an in¬ 
ference which he formed. This is more like the cafe of 
Barber v. Fletcher, Doug, 306., where the broker, fpeak- 
ing of the ihip infured, with feveral others, faid, 
which vefiels are exped^ed to leave the coaft of 
Africa in November or December 1777,” and in truth the 
vefiel in quellion had failed in May 1777, and Lord Manf~ 
field C. J. held that the reprefentation was not material: it 
was only an expectation, and the underwriters did not 
•nquhre into the ground of the expectation. 

Rule difeharged. 
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Hallioay and Another v. Fitzpatric^e. 


1813. 


Maj fttf• 


JN this a£^ioii brought by John Halfday, bail were put If th« bail to¬ 
rn and appeared to juftify at the fuit of John HalUdays 
but the officer entered their recognizance as bail at the plaintiff is cor- 
fuit of Charles Halliday. The Defendant having fur- reiUy named, and 
rendered^ the bail had obtained a rule niji to amend the ino^ 

eommittitur and the bail-piece, by altering the name of redlly names the 

Charles to John^ and to ftay proceedings againll the bail. the 

' ‘ 00 recognizance or 

bail, the recogn!> 


Befl Serjt. {hewed caufe againft this rule, contending *ance may be 
that no alteration could be made in the bail-piece, be- 
caufe it would be making a new contra£l for the parties bail, by fubfiitnt- 
into which they had never entered, and would at leaft >ng *1*® Plaintiff** 
put the Plaintiff to a new a£kion agunft the bail, or tname. 
rather would defeat the plaintiff's prefent a£kion, and he 


could have no new a^ion in lieu thereof; nor could the 


bail after the amendment be indi£l;ed for perjury, not 
having IVorn to their fufficiency in the a^ion which 
would then appear on the record. 


Per Curiam. The bail could not aver againil the 
record, therefore it would bind them after the amend¬ 
ment. The record is not the contrail, but is only the 
record of the contra£l, and if there be a clerical mif- 
prilion, it may be amended. It is the bail who make 
this application, and fwear they entered into the contra£k 
with reference to the one name, and the Courts without 
their privity, have inferted another name in the record. 

Rule abfolute. 

Shepherd Serjt. contrh. 


3N z 
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Moy 2S. 

Infereft given 
«n affirmance of 
a judgment on a 
promife to give a 
mortgage. 


(^N THE EXCHEQUER-CHAMSER;) 

\ 

' Anonymous. 

. . ' * 

^ASELEE moved for intcreft upon the afHrmapce of 
a judgment in error. The a£lion was ajfumpfity 
and was founded upon an inftrun^ent whereby the 
Plaintiff in error acknowledged that he owed the De¬ 
fendant in error a certain fum, for which he had given 
him a promifTory note payable at a day named, and had 
alfo depofited the title-deeds of an cllate therein men¬ 
tioned, and engaged to execute a mortgage thereof. 
He faid, that in Michadmas term 1812 intereft had 
been allowed on a letter promifing to give a bond. 

♦ Rule abfolute. 


May iS, 


Gye Fej-Ton. 


inftrumeat, or contradt, is a clear left that it is ip/o J'ado'vold, 


No adUon can j^HE Plaintiff declared, that by an indenture of appren* 

be maintained for ticefliip of 7th November 1800, Thomas Shepherd^ an 
harbouring an ap- / ‘ \ 1 

prentice as fuch, J^fant under the age of 21 years, by and with the con- 

jf the matter to fent and approbation of Mary Gye, his next friend, tefti- 

bStlJ^hen by her executing that indenture, put himfelf ap- 

not an houfe* pfentice to the Plaintifl', by the name and addition of 

keeper, and of the 
age of 24 years. 

Whether in an adlion by a matter for harbouring his apprentice it is necellary tm him 
to prove that lie has made oath that the premium mentioned in the indentures is the 
whole premium he has received, quare. 

Whether a matter who exercifes a trade not within the ftatute 5 Eliz> c, 4. can le> 
gaily take an apprentice, quare. 

The ftamp-duty on indentures of apprenticefhip, where the premium exceeds 50/., 
and is lefs than 100/., is sos. by 48 Cr.3. r. 149. 

^ it be doubtful whether a ftatute declaring an a<tt, inftrament, or contraitt void, 
es it voidable only, another claufe in the fame ftatute impoluig a penalty on liich 


Ht Gye 
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Gye of the city of Bothy printer) to learn his art, and 
with him, after the manner of an apprentice, to ferreirom 
the day of the date thereof for die term feven ydar^then 
nextby virtue of which indenture, T, Shepherd eiRered 
and was received into the fcrvice of the Plaintiff, as 
fuch Apprentice, and continued in fuch fervice until tlie 
20th July I Si I, when he, (till being the Plaintiff’s ap« 
prentice under the faid indenture, unlawfully, without 
the Plaintiff’s licence or confent, and againft his will, de« 
parted from his fervice, and came to the Defendant; and 
that the Defendant, well knowing Shepherd to be the 
Plaintiff’s apprentice under that indenture, but contriv¬ 
ing to injure the Plaintiff, and deprive him of the fervice 
of Shepherd^ and of the profits thereof, wilfully, wrong¬ 
fully, and without the PlaintifPs licence, and again fl: 
his will, received Shepherd^ fo then being the Plaintiff’s 
apprentice, into the Defendant’s fervice, and harboured, 
and kept him a long time, whereby the Plaintiff lofl his 
fervice and the profits thereof. The caufe was tried at 
Guildhally at the fittings after Trinity term 1812, before 
Mansfield C. J., when a verdict was found for the Plain¬ 
tiff, which 


877# 


Gye 

V. 

Felton. 


Shepherd Serjt., \n Michaelmas terra 1812, obtained' 
a rulc^nj^ to fet afide, and to enter a nonfuit, upon 
four objeftions which had been referved to him at the 
trial, viz. i. That it was proved t^t the Plaintiff, to 
whom Shepherd was apprenticed, was not a houfekeeper, 
as required by the ftatute 5 Eltx, c. 4. f. 26., but lived 
and wrought with his mother, who kept house, and to 
whom the trade belonged. 2. That the Plaintiff, who 
was a printer, carried on no trade mentioned in the 
ilatute 5 Eliz, c. 4. and therefore was not capable of 
having an apprentice. 3. That the Plaintiff was not 
24 years old, as required by /. 26. of tliat a£l, when the 
indenture of apprenticeftiip averred in the declaration, 

* 3 3 • 



CASES m EASTER TERM 




GY£ 


V. 

Fjbltom. 


and proved, was executed. 4. Tl»t the indentures ^ere 
received in evidence without proof being given that the 
partjA on whofe behalf the fame were given in evidence 
had mrft made'oath diat to the heft of lus knowledge the 
fum therein for tliat purpofe inferted or mentioned was 
really and truly all that was, dire<£^ly or indireflly, given, 
paid, or fecured, or contraf^ed for, on behalf or in refpe^ 
of fuch apprentice, to or for the benefit of the mafter 
with whom fuch apprentice was put or placed, as was 
required by the ftatute of 8 ji/ta, c, 9. /, 43. 


Beji Serjt. in this term fliewed caufe againft the rule. 
The objeftion to the validity of the indentures for want 
of compliance with the requifites of the ftatute of Eliza^ 
ieth can only be taken by the parties themfelves, as hath 
been determined in the cafes of Rex v. St.NicholaSf Jp/vnehf 
1 Bottf 525. S. C. Burr, S. C, 171. Winchcomb v. Win~ 
cheery Hob, 166, Barbery, Denniry i Soli. 68., and Rex 
v. Everedy i Botty 530. S.C. Salk, 26. acc. With refpeft 
to the oath required by the ftatute of Anney if it be 
ufually made, it is depofited at the ftamp-ofHce; it never 
yet was produced or required on the trial of fimilar ac¬ 
tions. The ftatute does not require the oath to be re¬ 
duced to writing, nor defignate when and how it is to be 
taken, but it is to be prefumed that the officers of the 
ftamps take due care'that the ft amp ihall not be'affixed 
to the indentures, unlefs the oath is made; and it would 
caft a grievous burthen on apprentices, if they could not 
obtain admiffion to any corporation, without proof that 
the fum inferted ui their indentures had been fwom 
to, not by the apprentice himfelf, but by fome nther. 
According to the doftrine of J. in Rex v. 

Everedy the afl of an apprentice in running away ia 
not a difient from and avoiding of the indentures by the 
party. 


Shepherd 
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Shephiri and Vaughan Serjta. in (opport of the rule. 
The ftamp on the bond was a 50/. ftattip; the piemlum 
was 99/. ipf. Hie ftatute of Anne, which' iS i^t re« 
pealed by die ftatute 48 G. 3. c. i49.9 impofes a duty of 
XX. in die pound, when the apprentice fee exceeds 50/.$ 
therefore the ftamp does not denote the payment of the 
full coniideration money. {Per Curiam, The ftatute 
48 G. 3. X. 149. Schedule. Part i. repealing the duty 
impofed by the ftatute of Anne, Impofes gos^ duty on in¬ 
dentures' of apprenticeihip where the fum paid exceeds 
50X., and does not amount to 100/.; and it was in evi¬ 
dence in this cafe that 99/. ipx. only was paid.]] That 
a£t does not however repeal the other regulations of the 
aA of Anne, and therefore it is ftill incumbent oh the 
maftcT, who fucs in this cafe, to prove that he has taken 
the oath diredled, and complied with all other requidtes 
thereof. Pen v. Gainjborou^, Burr. S. C. 1186. S.C. i Bott, 
546. As to the other point, there is gieat difficulty in 
holding that an inftrument (hall be only voidable, when 
the ftatute 5 £/iz. c. 4. fe^i. exprefsly fays, that “ all 
indentures, covenants, promifes, and bargains, of or for 
the having, taking, or keeping of any apprentice, other- 
wife thereafter to be made or taken than is by that fta¬ 
tute limited, ordained, and appointed, (hall be clearly 
void in law to all intents and purpofes whatfoever.” In 
the cafe of Smith v. Birch, i Sejf. Caf. 222. S. C, 
I before the ftatute 31 G. 2. c. ii. had re¬ 

pealed the ftatute of Elizabeth in this refpe£l, it was 
holdcn that an adlion could not be maintained for fe- 
ducing an apprentice, who was bound by a deed ftyling 
itfelf an indenture, but not indented. The opinion of 
A^on J. that an apprentice abfeonding did not thereby 
flicw his diflent to the indentures, is a ftrange decifion. 
In the prefent cafe the apprentice had firft fpontaneoully 
left the mafter, before he went to the defendant, and 
being required to return, he deliberately refufed; this 

3 N 4 was 
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Gtz 




/ 

was as pofitite a diiTent, as he Could ex];n'efs 5 and after 
that diiTent, it was not illegal for the defendant to enter¬ 
tain hiin, * ' 

^ Cur, adv, vult. 


On this day Mansfield C. J. delirered the opinion of 
the Court. 

, Mansfield C. J. Upon looking into the ftatute 
5 Rliz, c. 4. which is a very great and comprchenAve 
law, and probably was at the time a very wife one, to 
prevent there being any idle perfons in the kingdom, it 
appears that fervants are obliged to be hired, and appren¬ 
tices to be bound, no perfon is to ren)ain idle in the 
whole kingdom ; but with refpeft to the words of the 
41ft fc£tion, on which the prefent queflion arifes, cer¬ 
tainly they at firfl ftartle one : it fays, “ all indentures 
made otheiwife tlian is by that ftatute appointed, fliall be 
clearly void to all intents and purpofes.” Yet there have 
been many cafes cited, which fay, that indentures which 
do not conform to the z€t lhall be only voidable, and 
not void. If the word voidable were applied to adults’ 
it would be extremely ftrange: with refpecl to infants, 
if applied to them, one can underftand it. In all thofe 
cafes the queftion arofe with refpedl: to the rights of 
Infant apprentices; but there has been no cafe cited, 
where the doiflrine that the contrail is voidable, not 
void, is applied to the cafe of a mafter, and it would be 
very wonderful if there were. But there is a ground, 1 
think, which makes it impoffible for the Plaintiff to 
recover in this cafe, he not having complied with the 
provihons of this ad, and, contrary to the exprefs pro- 
vifions of the 26th fedion, he being neither a honfe- 
holder, nor above the age of 24; fof befides the words 
making it void to all intents and purpofes, it is in the 
fame fedion further provided, that every perfOB-that 
(ball from thenceforth take or newly retain an appren- 

7 «tice. 
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contrary to die tenor and true meaning of that 
** aft, &all forfeit and lofe for every apprenuce*fo by 
** him takeni the fum of 10/.” So, making it nek only 
void, but unlawful; and if fuch a taking is Ulegal, and con* 
trary to this Jaw, it is impolTible that the mafter can 
reieover damages for die violation of a fuppofed Tight, 
originating only in a contra£l: which the law for¬ 
bids : without going any further, therefore, it fuffices, 
that on 4 ;his ground the rule for a nonfuit muil he 
made 

Abfolute. 



Gye 


Vm 

Felton; 



Gruggen, Plaintiff White, Deforciant, 


Maj^ 31 , 


^NSLOW" Serjt. had, at the inftance of the cyro- 
grapher, on a former day obtained a rule ni/f for an 


An attorney 
having omitted to 
perfe( 5 l certain 
lines, in obedience 


attachment againft the attorney, who fued out the writ to the rule of 
of covenant in this fine, for not bringing into the cyro- 

. ° ^ ' term .jaT?. 3., the 

grapher’s office the fine levied in this caufe, as well as c curt granted an 


all pthcT fines wherein he was the folicitor, purfuant to 
the rule of Court made in Trinity term 1812, and that 
he fiiould pay to the fecondaries of the cyrographeds 
office the cofts of this application; he moved this 
upon an affidavit made by one of the fecondaries, that 
a fine between thefc parties appeared to be duly le¬ 
vied of Trinity terra 1812, that this, and many other 
fines of lands in ^ujfex and other counties, which ap¬ 
peared to iiave been fued out by the folicitor in ^ue- 
tion, and to have paffed the king's filver office, had hot 
been brought into the cyrographer’s office; and that 
repeated applications which had been made by the 


attachment againft 
him, with cofts of 
the applieatlon 
made at the in- 
ftance of the 
cyrographer. ' 


fecondaries 






GnuGGfisr 


<v. 

WBim, 
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fecondaries to tins gentleman, to induce bim ^perle& 
thefe fines, the completion of which would be pToduG>* 
tive noC only of fees to the fecondaries, but of ftamp 
duties to the crown, had failed of fuccefs. 


Shepherd Serjt. on a former day fiiewed caufe againft 
this rule, upon an affidavit of the attorney that he had 
miflaid fome of the papers and deeds; and endeavoured 
to extenuate his offence, which the Court was difpofed 
to confider as very flagrant; the Court however indulged 
him with time until the fitting of the Court on this day, 
to bring in and complete all the fines and pay the fees, 
upon his now producing an affidavit that thefe fines 
were all which he was retained to foHcit, but they were 
of opinion tliat he had not much improved his cafe by 
an affidavit he produced. Hating that he had thrown 
abouth is clients’ title deeds in confufion, and could not 
find them. If all was not completed by the time fpe- 
cified, the Court felt itfelf bound, in duty to the fuitors, 
to make the attachment abfolute: if he had rendered 
it for any rcafon impoflible, he mud; bear the confe- 
quences of his former neglefl, which had rendered it 
impoffible.* 


Upon this day it appeared that this gentleman had 
brought into the cyrographer’s office no lefs than forty- 
feven fines, but he had not chofen or had not ventured 
to make an affidavit that thefe were the only fines that 
were then unfinifhed in his office, whereupon the 
Court, after again ftrongly reprobating the negli¬ 
gence by which a praflitioner fuffered the titles of 
fo many of his clients to be thus expofed to the 
danger of being loft, and commending the officer, 
who had done what was exceedingly right and honor- 
table, in bringing the matter before the Court, as was 

13 his 
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his duty, made the rule abfolute in the terms in which 
it was prayed, (a) * 

1 

(a) See Seymour v. Barker % Where the officer i^tplilks merely 
198.) where the Court re- for the fake of regulating the 
fufed cofts to the cyrographer; fb praAicey and where he applies 
that there feems to be adiliin^on for the purpofe of punilhing dif- 
in thU refpedt between the cafe obedience to a rule of Court. 



GauocnN 


V. 

Wmm 


Doe, on Demife of Harcourt, v. Roe. Majix* 

Same, on Demife of Same, v. Roe. 


^H£ lefTor of certain premifes having brought an 
ejectment for nonpayment of rent, and obtained 
judgment againft the cafual ejeffor, and executed a 
writ of pofleihon, Runnington Serjt., on behalf of the 
aihgnees of the leflee, who had become a bankrupt, had 
moved to fet ahde the judgment and reftore the pof- 
feffion, upon payment of the rent arrear, and the coils 
of the a£lion; but the aflignees finding that the amount 
of the rent arrear, which had not been dated to them 
before the motion made, was greater than the^alue of the 


If a party ob¬ 
taining a rule does 
not choole to pro¬ 
ceed on ity the 
other party cannot 
compel him. 

Upon a motion 
to fet afide an * 
ejeAment and re¬ 
ftore the poileflion 
upon payment of 
the rent due, 
and coflsy the 

rpnl- miilf Ksn 


leafe, they negle^cd to draw up the rule. Certain other calculated only to 

premifes had been demifed to the fame leiTee, and had 

come by allignment to one of the perfons who were computing. ^ 

the ailignees of the bankrupt. Another ejc£lment was 

pending between the fame parties for recovery of thofe 

premifes, and the like judgment had been pafTed, and 

the like rule had been obtained to fet it afide. 


Seijt., who appeared on behalf of the leflbr, for 
the purpofe of (hewing caufe againd both thefe rules, 
iniided, that in the fird of thefe caufes, the affignees, by 
applying to the Court, had pofitively engaged to draw up 
Ae rules to pay the rent arrear, and refume the pof- 

feffion 
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feiEon the pTemifes, (which, pending the »£lion,‘liad 
become‘dilapidated,) and prayed that the Coort would 
compel (hem fo to do, or punifh them for the omHEon, 
as for a Contempt of the Court. 

TJl>e Court was unanimous that the tenants only came 
to pray an indulgence, and that the Court, in granting 
it, only conferred on them a right which they might 
V abandon, if they found it not worth purfuing ; if they 
did not choofe to avail themfelves of the indulgence, 
the Court could not compel them fo to do, and the 
Plaintiff could only difeharge the rule with cofts, which * 
was done. 

In the other caufc the prothonotary reported that he 
}»ad computed the rent for the fractional time which had 
clapfed between the laft day whereon the rent was made 
payable by the leafe, and the time of the appointment 
before the prothonotary, and that fuch was the iifuai 
practice in like cafes. The Court clearly held that this 
practice was wrong, inafmuch as no rent could become 
due but on the days of refervation, and direCted the 
fr.T£tional part to be deducted; which being done, the 
rule in that caufe was made 

Abfolute. 



Maj 


Ireland, Clerk, v. Champneys. 


The Plaintifti '^|'IIIS was an aCtion upon the cafe for a libel. The 
in an adlion for ^Defendant firft pleaded the general iffue, but was 

intCTl^ut^” afterwards permitted to withdraw that plea, and to 

judgment ligned ' 

‘ ‘and writ of inquiry executed, but before the next day in hank: Held that fiAal judg- 
i^t could not be entered for the PlaintiiT, for the damagea allHIedf the foH having 
•Halted by his death* 


fuffer 
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fttfiik‘|u<lginent by default, upon the terms of bringing 
no writ of error, and of executing a writ of enquiry before 
a judge of ;ifli2e, which was accordingly executed before 
WoodB. at the Taunton fpring affixes 1813, when the 
jury gave fifteen hundred poundat damages. After that 
afiefiinent, and before tlie next day in bank, the Plain, 
tiff died, his executors neverthelefs entered up final 
judgment for the damages affeffed and colts. Z,e/is 
Serjt. h?d on a former day obtained a rule nifi to fet 
afide this judgment for irregularity, upon the ground 
that the fuit had abated by the Plaintiff's death, and 
that no llatute had provided a remedy for this accident. 


1813- 

Ibsx.akx> 

V, 

Champnets. 


Shepherd and Pe/l Serjts. endeavoured to Hiew caufe, 
contending that this was a cafe provided for by the 
llatute 17 Car, 2. c. /. i., for that the Plaintifi' had 
died between verdifi and judgment: it liad never been 
decided that this was not a cafe within that llatute. 

But the Court was clearly of opinion that the fuit lad 
abated by the Plaintiff's death: no one had ever before 
thought of figning final judgment under fimilar cir- 
cumllances. 

‘ Rule abfolute. 


Anonymous. 


Majf 31 . 


Plaintiff having figned an interlocutory judg- A Defendant 

ment by the negleft of the Defendant, Shepherd 

Serjt. had obtained a rule nifi to fet it afide, upon-^^an figned, and whn 

affidavit of merits: it appeared that the a£lion was kad a good legal 

brought againft the Defendant, who was an executor, 

for a fimple contra^ debt of the tellator, and that there tc^ of compro- 

nufe, the Court 

denied him the indulgence of fetting afide the judgment and permittbg him to pledd. 

were 
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, 1813. 


Ahomymous. 


were fpecialty debts of the teftator outftanding to the 
amoufit of all the perfonal aflets which, had come to the 
DefenHSant’s hand* Chyton Seijt. fliewed fiaufe, upon 
an affidavit which ftated that the Defmdant was not 
only executor^ but altb heir to the teftator^ diat land of 
the value of 20o/. a-year had defcended to htiA, which was 
liable for the fpecialty debts, that the Plaintiff had of¬ 
fered to refer all matters, and to empower the arbitrator 
to marfhal the affets in a courfe of equitable diftribution, 
and was willing to wait for payment of his own 
debt until the land fhould be fold, and the purchafe- 
money received;, which offer the Defendant had r^ 
fufed: and upon this ground Clayton contended, that as 
it was difcretionary in the Court to fet afidc the judg¬ 
ment, and ns the Defendant had refufed fo liberal an 
offer, he was not entitled to the indulgence of being 
let in to plead that there were fpecialty debts unfa- 
tisfied. 


Shepherd endeavoured to fupport his rule, upon the 
ground of the hardfhip which would enfue to the De¬ 
fendant, who would be guilty of a devajlavit, and liable 
de bonis proprius^ if he fhould be by this judgment com¬ 
pelled to apply the perfonal affets in payment of debts 
of inferior degree. 

But the Court thought that, as the Defendant had 
refufed the very fair terms which liad been offered him, 
they ought not to interpofe in his favour, and 

t 

Pifcharged the rule. 
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Bdb* on Demife of Tubs, v , Rob/ 

'JpHE PlaintifF, who was mortgagee of the premifes, 

• had obtained poflelEon under an ejc£fment which 
had been ferved on the occupier of the premiies, a 
tenant of the mortgagor, and which was not defended. 
The mortgagor had obtained a judge’s order for refer¬ 
ring it to the prothonotary to enquire what was du^ for 
principal and intereft on the mortgage, and that on 
^.payment thereof, the mortgagee might be reftored to his 
pofiellion, and he afterwards made that order a rule of 
Court. Shepherd Serjt., for the mortgagee, had, on a 
former day, obtained a rule ntji for letting afide that 
rule and order, upon the ground that the {trefent cafe 
was not provided for by the ftatute 7 G. a. e. ao., 
which extended only to cafes where the mortgagee re¬ 
covered in eje£lment adverfely to the mortgagor. 

Seijt.9 on a fubfequent day, Ihewed caufe 
againft this rule i and 

Shepherd fupported it, upon two grounds: firft, that 
there was a fuit in equity ftill pending, which, though 
ftayed by compromife, was not difmided. Secondly, 
that the ejeffment was now abfolutcly at an end; 
whereas the ftatute requires the payment to be made, 
or money brought into Court, pending the a^ion; 
and* alfo that it be after the Defendant’s appearance, 
who, in this cafe, had never appeared. 

Per Curiam, The ftatute requires an appearance 
before the party can take the benefit of the ftatute; until 
appearance the Court has no jurifdi^ion. 


1813. 


Majf 31 . 

If a mortgagee 
recovers poflelfioK 
of the mortgaged 
premifes under a 
judgment In an 
undefended ejeA- 
ment, die Court 
has no jurifdidtion 
to reftore, on pay¬ 
ment of the debt, 
interefi, and cofts, 
the pofleffion to 
the mortgagor, 
who has not ap¬ 
peared. 

But if the re¬ 
covery is had 
againft a tenant 
of the mortgagor, 
the Court will fet 
afide the judg- 
ment,and let in the 
mortgagor to de¬ 
fend as landlord, 
that he may be in 
a condition to 
apply to the Court 
to flSiy proceed¬ 
ings on the terms 
of the ftatute. 


The 
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1813. The lelTor of the PlaintiiFnot acceding I0 tim teeotti* 

Dk>^ ^ menditiofi of the Court to go before due ]pTodWPi^tary« 
and ascertain and receive what was die iof jniftcipaly 
Roe. interei(» and cotts, the Court made the nde abicdute to 
difeharge the rule for referring the debt Co die ptitho- 
notary, and for ftaying proceedings on payment of the 
fum due. 

The Court, however, on a fubfequent day, granted 
Marjball a rule to fet afide the judgment and 
execution in ejeflment, on payment of cofts, and that 
the mortgagor might defend as landlord) and after 
hearing Shepherd in oppofition, and Marjball in fupport 
of the rule, they were prepared to make it abfolute, and 
to grant thereupon, after appearance, the rule before 
prayed fof; whereupon Shepherd confented to go before 
the prothonotary to ilate the account, and upon pay¬ 
ment of what fhould be found due, to relliore the 
pofleflion, and deliver up the mortgage deeds. 


lOaj zu OuGHT£RL0NY and Others, Affignees of 
Gairdners, Bankrupts, v, Easterby and 
Others. 


To enable the 'T'HE Plaintiffs declared on a bill dated the 2d of Jme 

rupt’TaccepuiIces drawn by the defendants at NewcaJiU-uptm^ 

to avail himfelf of Tyne upon Meffrs. PpUer, London, at 70 days* date, for 
AeminM acftion 7X. lodl, payable to the Defendants* order, and 

agaiiifthinifelfond||fecepted by the drawees, payable at the Bank of Eng* 
his own accept- ^^nd, il 
ance, by way 
either of fet-oiTf 

jjg of mutual credit, he mufi mofi diBjndlly prove, eithef that t||e oUigatkM) tn lumfe^ 
pay the bill fo fet toff fubiUled before the bankriiptcy, or that there was a 
credit created in the origin of the bills. 


indorfed and delivered by the Defendants to 


r.^f- 
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T» Atlmjm and and by them to the bankrupts s and 
the Plahitifla averred prefentment at maturity fpr pay¬ 
ment at the bank> bat that neither the drawees yor any 
on their behalf then or afterwards paid the f3me» by 
reaicm whereof the Defendants became liable» and pro- 
mifed to pay. The Defendants gave notice of fet-off for 
406/. 7/. upon a bill of that amount dated 14th Mu') 
1810, drawn by A. Gairdner and Co., (the llyle of the 
bankrupts’ houfe at Edinburgh^) in their own favor at 
four months after date, and accepted by the bankrupts, 
and indorfed by the drawers to the Defendants) and 
upon another bill for 299/. 10/. 8</. dated 29th July' 
t8io, drawn by A^ Gairdner and Co. upon, and ac¬ 
cepted by the bankrupts, pay ible "three months after 
date to the drawers order, and by Uiem indorfed to the 
Defendants, and alfu for intcrell, money lent, money 
had and icccived, money jjaid, and on an account ftated ; 
and by a further particular, they explained the latter 
fums to confill of the monies and eflcfls which the 
Defendants had delivered to the holdeis of thofe two 
bills for the purpofe of taking them up, with interefl: 
and cofts in confequence of the bills being diflionored by 
the bankrupts, v/z. for taking up the fir ft mentioned bill 
for 406/. yr. out of the hands of Mefirs.i^<!ird/»g, Hill^ 
and Co. the then holders, and the bill for 299/. lor. 8^* 
out of the hands of Meflrs. C. and R. Puller the then 
holders, and alfo in refpe£t of a bill of I2th June 1810, 
for 40(1/. 12x. drawn by the Defendants on and accepted 
by C. and R, Puller at three months after date, payable 
to the Defendants’ order, and by them indorfed and 
delivered to AtUnfon and Co., and by them to the bank¬ 
rupts, and by them to the Britijh linen companyj||p 
whofe hands the Defendants paid the fame, with intereil 
and cofts thereon, which laft-mentioned bill was given 
by the Defendants, 0 % by Atldnfm and Co. for them, 
in exchange for the above firft mentioned bill of 406/. 7/. $ 
VoL. IV. 3 O and 



w. 

Eastbrst. 
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(813. a»d a3fo In idpe£l of another bill for 300A dated ^4^ 
, w Jttiy 1810, drawn by the Deferidants upon and accepted 

V. R. Pul^rt payable three months alter dale 

ItastBivir. to db§ Defendants order* and by them Indjonrfed and 
d^vered to Atimjon and Co., and by AtUrtfon and Co. 
to the bankrupts, and by them to P^A, in whole hbnds 
the Defendants paid the fame with interell, and the 
oofis of three adions at law at t 7 ie fuit of Peweif, 
thereon, againft C. and R, Ptflletf Atkmfon and Co. and 
the Defendants, which bill for 300/. was gWen by tlic 
Defendants, or by Atlunfon and Co. for them, in ex¬ 
change lor the before-mentioned bill of 299/. 10/. 8</. 
Upon the trial of the caufe, at a fitting in London in this 
term, before Man^eld C. J., it was proved that the 
Defendants and the PlaintifTs had been in the praflice 
of affifting each other by mutual acceptances; that the 
Defendants had accepted the bill upon which this af^ion 
was brought, for the ficcommodatlon of the bankrupts, 
who had at the fame time accepted a bill of the like 
amount for the accommodation of the Defendants, each 
party engaging to provide for the payment of their own 
refpeflive acceptances. When the bills became due, 
the Defendants falling to pay their acceptance, the 
bankrupts paid both, fo that nothing was due from the 
bankrupts to the Defendants on this tranfa£l:ion, as one 
of the Defendants had on his examination before the 
commiiTioners of Gairdner*^ bankruptcy admitted. The 
Defendants however offered in evidence under the fet-ofi' 
the bills upon which they had given notice of fet-ofi*, 
accepted by the bankrupts, and overdue, and unpaid by 
the acceptors $ but they did not prove npon what con- 
jlj^eration the bankrupts accepted them, nor at what 
time, or upon what confidearaupn thofe bills had^me 
to the Defendants* hands, nor that the Defendsitts* names 
were on them»' that them .was.'tmir orighuiil^eonneo 
tion between the IS^mdants and thefe fasUsi} and it was 

ejear 
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\ cWr that the bills werej in their original conpo£^OQ« in 
‘jao wife conne^ed with the bill on which the, a£iion 
was brought^ a^d that the bills were not in the Delend* 
ants’ handsT at the time of the bankruptcy of Gt^rdnert, 
Lent Serjt. for the Defendants^ abandoned his claim of 
fet.i)fi> but contended that thefe bills conftituted a 
mutual credit under Hat. 5 G. a. c. 30. 28., of which 

he might take advantage on the plea of the general ifluc, 
and that the Defendants might fet up thefe bills in 
anfwer tb the a£kion, although they had let them out of 
their hands, and were only anfwerable eventually in cafe 
of the default of the acceptor: that the bills carried 
about them an obligation of the Defendants, which they 
might at an/ time be called on to perform, if thofe 
whofe duty it prtmd facie was to difcliarge the bills, 
Ihould fail in that duty. The jury, however, under die 
dire^ion of Mansfeld C. J. found a verdl£l; for die 
Plaintiffs for 380/. yj. io</., being the amount of piln- 
cipal and intereft. 



Onesmnux^ . 

V. 

EA3lsiunr. 


Lens Sexjt. on this day moved for a rule nifi to fet 
aGde the verdi£l; and have a new trial. The fadl of the 
bills not being in the Defendants’ hands at the dme of 
the bankruptcy, he faid, did not prevent it froni being a 
mutual credit. The cafe of ^mtth v, Hodfon, 4 T» R, 
211* was a much ftronger cafe than this: there was no 
contingency in this cafe; for even if the holders had 
come in under the commilHou, they muff nevorthclefs 
have reforted to the Defendants for all the ueficiency 
beyond the dividend. Hcic, too, the bill was overdue, 
which was not die cafe in Smith v. Hodfon* Dichfou v. 
^vanSf 6 Tetm Rep» 57. is materially different from J^s 
caib* So, £x parte Hale^ 3 3^^* 1^ iiiapphc^lo. 

It was not pretended at the trial, that the Defendants 
had bought up, ihcfe bills fince die h^kruptcy, as bills 
to wiuch they were before ftraogers. 

3 O 2 
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OUCHTEELONT 


V* 

Eastsrby. 


The Court granted a rule 

4 

Serjt. {hewed caufe infianter. The bill which is 
the futject of this a£l;ion was accepted by the Defendants 
for the bankrupts \ a counter-acceptance indeed was 
given by the bankrupts to the Defendants \ but the Hank* 
rupts were obliged themfelves to pay that bill as well as 
their own acceptance j and the bills which were relied 
on as conilituting the mutual credit, were not in any way 
conne^ied with the bill which was the fubjefl of the 
action. The Defendants do not even pretend on the 
face of the particular they delivered of their fet-oiT, 
that they, the Defendants, were ever parties to thefe bills, 
nor do they venture now to produce the bills. In the 
cafe Ex parte Hale it was decided, tliat even upon a bill 
which had been indorfed before the acceptor became 
bankrupt, the indorfor, by taking it up, acquired no right 
of fet-oif or mutual credit. 


. Lens% in fupport of his rule, admitted that if the De¬ 
fendants had been llrangers to thefe bills until after the 
bankruptcy, they muft fall within the cafe of Dixon v. 
Evansy but contended it muft be inferred that there was 
a mutual credit upon an habitual exchange of accommo¬ 
dation bills. 


Mansfield C. J. Whatever other tranfadlions there 
may have before been between thefe parties, the bill of 
the 2d June 1810 was balanced by another of the like 
amount, and that tranfadlion was clofed. This cafe ^oes 
not feem to come within the principle of Smith V. Hod^ 
fin. What indorfements had been on thefe bills, I 
know not} whatever had been on the lail of them, 
were entirely obliterated. 1 think therefore, as I 
thought at the trial, that the Defenda^ is not enticed to 
let them off* 


1 


Heath 
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Heath J. exprefled himfelf to be of the fame 1813. 
opinion. • v, 

• « OUCBTEBLONT 

• 

Chambre j. concurred. This is not a mututti ere- Easubbt* 
dit, and we ought to be particularly cautious how we 
admit thefe things to be mutual credits y for it may 
lead^ if abufed, to great mifehief. 

Gibbs I. I will not pretend to fay whether if the 
fa£l;s were fuch as fuggelled by the Defendants, they 
might be entitled to hold it as a mutual credit, but I 
think that this is a cafe in which the ftri^eil »id moR 
particular proof is required, either that the obligation 
commenced before the bankruptcy, to bring it within the 
ordinary law of fet-off, or that there was fome connec- 
tion in the origin of the tranfaffion, to bring it within 
the cafes of mutual credit. 1 therefore think with the 
reft of the Court, that there muft be no new trial. 

Rule difeharged. 


END OF EASTER TERM* 
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IN D E X 

OF THE 

PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. ‘ 


. A 

ABATEMENT, 
Pleader,' III, J. 

HE PlaintliF in an adlion for libel, 
dieS after interlocutory judgment 
figned, and writ of inquiry executed, 
but before the next day in bank : 
'^Hcld that final judgment couIJ not 
be entered for the Plaintiff for the 
damages alfelfed, thje fuit having 
abated by his death. Jrelandt Chrlt 
T. Cbompneys Page 884 

ACCEPTANCE, 

Sre Bankrupt, I. i. HI. 5. Bill 
OF Exchange, 6. 

. ACTION UPON THE CASE, 
Malicious PgosECUTiON, x. 

' 1% AN a£lion on the cafe for a de> 


ceit cannot be maintained by ibe 
feller of his fltare in a trade, .againft 
the buyer, who has perfuaded bna 
to fell it at a certain pner, by 
a reprefentation tliat certain part* 
ners, whole names lie wiQ not dif- 
clofe, are to be joint purebaJCers, 
and that they will give no more, 
although in truth they had autho¬ 
rized the Defendant to porchafe it, 
doing the beit he could, and al¬ 
though the Defendant changed 
them with a higho- price than he 
gave. Fernoa v. K^es» Plage 488 
2. Cafe lies againft tlie landlord of 
a houfe demtfed by leafe, who, itn* 
der his contra^ with his tenant, em¬ 
ploys workmen to repair the boufe,. 

' for a n^fance in the boufit o«6afion« 
cd by the uegligence of h» work.^ 
men. Ltjlu Potmdt* Page 649 

In 
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3. In cafe» the Plaintiff's caufe of ac¬ 
tion arifes, fo entirely as to retain 
the venue^ in the couiuy* wh^re the in¬ 
jury is fuffained. Williams v. Land* 

\ Page 729 

4. Cafe for permiflive waffe in buildings 

does not lie againft a tenant by leafe* 
who has not covenanted to repair. 
Herne v. Benibow* 764 

5. If a reprefentation be made before 
a falcy of the quality of the thing 
fold, with full opportunity for the 
purchafer to infpeA and examine the 
truth of the reprefentation, and a 
contrafi of fale be afterwards re¬ 
duced into writing, in which that 
reprefentation is not embodied, no 
adUon for a deceit lies againll the 
vendor on the ground that the ar¬ 
ticle fold is not anfwerable to that 
reprefentation. 

6. Whether the vendor knew of the 

defe&s, ib 

7. Or not. Pickering v. Dovufon, ib. 

8. It being ufual in the fale by auc¬ 

tion of drugs, if they are fea-da- 
inaged, to exprefs it in the broker’s 
catalogue, and drugs which are re¬ 
packed, or the packages of which 
are difcoloured by fea-water, bearing 
an inferior price, although not da¬ 
maged, the Defendants, who hac 
purchafed fomefea-damaged pimento, 
repacked’ it, and advertifed it in ca- 
taloguea which did not notice that 
it was fea-damaged or re-packed, 
but referred it to be viewed, with 
little facility, however, of viewing 
it s they exhibited impartial famples 
of the. quality, and fold it by auc¬ 
tion. t^at this was equiva¬ 

lent to a file of the goods, as and 


for goods chat were not fea-damaged, 
and that an adion lay for the fraud. 

Page 847 

9. And though, the declaration ffated 
alfo that it was fold ks and for pi¬ 
mento of good quality and condi¬ 
tion, whereas the famples (hewed 
that it was duHy and of inferior qua¬ 
lity, yet the jury having found for 
the Plaintiffs, the Court refufed to 
fet afide the verdi<%. j^ones*v. Bow 
den. ib* 

10. In an afkionin tort againft fix, the 
Plaintiff may recover a verdtfl againft 
two. Cooper v. South* 

ACTION. LIMITATION OF, 
See Limitation op Actions. 

ADJUSTMENT, 

See Insurance, III. 2,3,4. Mo¬ 
ney HA1> AND RECEIVED. 

ADMINISTRATOR, 
Executor. Abatemi nt. 

AFFIDAVIT TO HOLD TO 
BAIL. 

1. An affidavit to hold to bail muft 

(hew oil what account the debt be¬ 
came due, and the deponent’s addi¬ 
tion and place of abode. PoBeri v. 
2 )t Sowca, 154 

2. It is no objedlion to an affidavit to 

bold to bail, which ftates that the De¬ 
fendant is indebted, and denies a ten¬ 
der in bank-notes,that thePlaintiff re- 
fides in a foreign country, and that it 
does not appear how the deponent 
could know thefe fadls* afndriom v» 
Morgan* * 131 

AGENT, 
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AGENT, 

Ste AucTioNFtR, 1,2, 3, 4. Goods 

SOLD AHD DELIVLKED, i. Evi' 
0£NCE, IV! 1 , 2 . 


AGREEMENT, 

m 

And fee Auctioneer, 1, 2, 


Purchaser, i, 2, 3, 4,5. 


3 » 4 * 
Tro- 

Action 


VER, 2. Assumpsit, I. 

UPON T\|E Case, 5. 

j. There muft be a good confidcration 
for a promife in writing to pay the 
debt of another, as well as for any 
jg^^gP^er promife. Page 117 

a; ‘A cou?it averrring that J.A. made a 
bill of fale of goods to the Plain¬ 
tiff, in coiiAderatlon of a debt o 
122^. ifjix., due from J. A. to the 
Plaintiff, and that Plaintiff being 
about to fell the goods in fatisfadlion 
of his debt, the Defendant under¬ 
took to pay him 122/ 19/. if he 

would forbear to fell, does not fliew 
that this is a promife to pay the debt 
of another with fuflicient diftinftnefs 
to bring the cafe within the llatute 
of frauds. BarreU v. Tfujfe}, tl. 

3. In order to facilitate the making of 
an agreement, for which there was 
fufheient confideratiun between the 
Plaintiff and a third perfon, the De¬ 
fendant, who received no benefit to 
himfelf by the agreement, became 
party thereto: Held, that as the 
agreement was fuch as the Plaintiff 
would not have made, unlefs the De¬ 
fendant had acceded, there was a 
fufficpcnt conliderallon for the De¬ 
fendant's promife. Balky v. Crofi» 

611 


A. A Promife made, after taking hene- 
ht of an infolvent a£l, to pay ai) bid 
deb'll by infti^ments, without fpeei- 
fying the amount or time of pay¬ 
ment, will ndt raife a new affumpfit 
to pay the debt. Mucklovi v. St. 
George. P^ge 613 

ALIEN ENEMY, 

And fee Lice^ice to Trade, i, t. 7 . 

ALLOCATUR 

No adlion will lie on the prothonotary’a 
allocatur lor coffs. Fry v. Malcoha. 

705 


AMENDMENT OF FINES AND 
RECOVERIES, 

Fines and Recoveries, Amend¬ 
ment OF. 

AMENDxMENT. 

1. A writa)l execution to fatisfy James 
the debt awarded to John, amended 
after cxecution'cxecuted, upon pay¬ 
ment of cofts. Mackie v. Smitk. 

322 

2. Amendment of the diffeifor’s name 
refufed in a writ of cntiy Jitr dif- 
fe'iftn en fe pojl. Hull v. Blake 572 
, The Court will, peiid-ng a writ of 

error, amend a clerical miffakein the 
declaration, upon which the Defend¬ 
ant relied for his matter of error. 
Moody V. Stracey, 588 

. If the bail acknowledge in a cauf^ 
in which the Plaintiff is corrcAly 
named, and the officer by a mifprifion 
incorrc£tly names the Plaintiff in the 
recognizance of bail, tft^ recogni¬ 
zance may be amended at the in- 

llance 
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ftanoe of tbe* Jbail* by fubftituting 
the Plaiotiff *s right oAne. UaUtday 
mttd v. Pagi 875 

ANNUITY, 

CoVSNAMt, I» 3. 5 * 

t. The bankruptcy and certificate of 
one of ftteral joint grantors of dn 
Annuity and covenantois for pay¬ 
ment, difehirges the bankfiipt, but 
not his CoHlefendants. JSatettr v. 
Nichols. ^ 90 

t* A conceffion to the grantor of an 
annuity of a greater facility of re* 
demption, made at a time fubfe* 
quent to the original grant of the 
annuity and enrolment of memorial, 
needs not to be memorialized. Booth 

▼. Druse. 252 

3. The grantor of an annuity nras re¬ 
quired, for further fecurity, to make 
her will and depofit it with the 
grahtee, and to nflike an affidavit 
that ihe would not revoke it: a ma- 
glftrate refufed to let her fwear the 
aJhdatit, but the grantee retained 
the will, xo/, which had been re¬ 
tained till the grantee Ihould make 
the affidavit, were then paid to the 
grantee. The mcmorialdid not notice 
the will. Held that the memorial was 
therefore bad, but that the lol. was 
nbt money retained^ within f. 4. of 
the fiat. 17 C.3’ parte 

Maekem&e* 323 

4.. If the grantor of^n annuity Cecures 
jt by a boi^, whereby he binds him- 
jtielf, his 8ec., it is not necef- 
|lary that the psonon*! of the bond 
fliould deferibf it as binding his 
^cirs. » 346 


5. Semhie that nothing mege iji necef- 
fary to make good the memorial of 
an annaity, than coinplirince with 
the requifites which are' prefertbed 
in terms by the fiatute 17 G. 3. c. s6. 
/ 1. Norwood UtuierhiU, rage34.<5 

6. The grantor of an annuity who is 
difehar^ed out oi cufiody under the 
infolvent a£l 51 G. 3. r. izy. is diC- 
charged both as to his perfon and 
property from all future payments of 
the annuity; but the aA is no dif- 
charge of his fureties, or of fpecific 
fecurities. Cowley v. Buffell. 460 

7. It is fufficient in the memori^^^j^ 
an annuity to date that the fecurities 
were executed in the preCence of 
T. C. of, &c.’* without expreffing 
that he fubferibed his name as an 
attefting witnefs. Wallis v. Lade. 

•jti 

8. The infolvent aA 51 G. 3. e. 125. 
is a bar to an execution againfi: the 
perfon of the grantor of an annuity, 
in covenant for infialments accruing 
after the Defendant’s difeharge un¬ 
der that aA. Menee v. Graves* 854 

APPRENTICE. 

1. No aAion can be maintained for har¬ 

bouring an apprentice as fuch, if the 
mailer to whom he was bound was 
then not an houfekeeper^ and of the 
age of 24 years. 876 

2. Whether in an aAion by a maAer 

for harbouring fiis apprentice, it is 
neceffitry for him to prove that he 
has made oath that the pnemium 
mentioned in the indenturea « the 
whole premium bt has leoeived, 
guare* ^ 876 

3j_^Whe- 
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5. Whether 'a tnafter who exercifes a 

trade not within the ftatute 5 . 

c, 4. C4n legally take an apprentice, 
^srt. Page 87^ 

4. The ftamp-duty on indentures of 
apprenticefhfp, where the premium 
exceeds 50/., and is Itfb than too/, 
is 50#. by 48 G. 3. c. 149* Gye v. 
Feltt>n» ib. 

ARBITRATION, 

And fee Evtdince 111 . a. 

I. The award of an umpire is not 
vitiated by the two arbitrators, who 
were/tfffA' officio^ joining in it. 23a 

a* Nor by a ftranger joining. ih. 

3. If the bond be, that if arbitrators 
do not make their award by the day 
named, then to abide the award of 
an umpire to be chofeu by the ar¬ 
bitrators, the time for the arbitrators 
to appoint an umpire commences 
when the time for their making their 
award expires. Bech v. Sargent, 

ih. 

y If an arbitrator has power to en¬ 
large the time for making his award 
to any other day, the Court will 
expound it to mean to any other 
days. ^ 65b 

6. ^uartt whether an award upon the 
reference of ai\ aftion, diredling the 
payment of cofts of the award, with¬ 
out fixing the amount thereof, is bad 
in that poiirt for uncertainty; or 
whether the amount may not be 

. tax^d by the officer of the^ourt. 
dfarrett v. Parry, il. 

But ice Pozgerald r. Grawtf fofif 
Vol.V.34a. . 


ARMY, " ‘ • 

Andfee Money had and xt^siVE^) i. 

1. An aflion of trefpafs lies for an iih. 

ferlor military officer againft liis 
fuperior officer (both being under 
martial law,) who imprifons him for 
difobedience to an order made under 
colour, but not within the fcope of 
military authority. Page 67 

2. Although the imprifonment be fol¬ 
lowed by a trial by a court-martial. 

ih, 

3. The colonel of a regiment has no 

authority<to order his ferjeant td pay 
money towards lighting and wann¬ 
ing a regimental fchool and fchool- 
mailer’s (alary. ih, 

4. Nor, as it feems, to order them to 

attend fchool to learn to read and 
write. Warden v, Brntey, ib, 

5. A foldier is gifted with all the 
rights of other citizens, and is bound 
to all the duties of other ^itiaens, 

m 

and he is as much bound to prevent 
a breach of the pdace or a felony as 
any other citizen. If it is neeefiary 
for the purpofe of the preventing 
milichief, or for the execution pf the 
law, it is not only the right of fi>l- 
diers, but it is their duty, to exert 
themfelves in affifttng the execution 
of a legal procefs, or to prevent any 
crime or miTchief being comilntted. 
Burden V. Abbnft 449,450. 

ARREST, 

Andfn Affidavit to hold to bail. 
Attoemsy, I. EeoafX, X. 

t. A plea juftifying an^arreft hy a 
private perfon, on Jhfpicton of 

rauR 
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$00 

muft (hew the circumflances^ from 
the Court roay^ judj;e, whe¬ 
ther tbC' fofpmion we^ reafonablc. 

Page 34 

A£Uob pf falfe imprifhnment: the 
Defendants pleaded that before the 
time when, &c. certain perfons un¬ 
known had forged receipts on certain 
forged dividend warrants, and re¬ 
ceived the money purporting to be 
due in refpeA thereof in bank notes 
of the Bank of England, amongil 
which was a note for loo/., which 
was afterwards exchanged tiiere for 
other notes, and amongft them one 
for lo/., the date and number of 
which was afterwards altered ;■ that 
afterwards, and a little before the 
time when, See. Plaintiff was fuf~ 
ficiou/ly polTcffed of the altered note, 
and did, in a fufficious manner, dlf- 
pofe of the fame to one /i. B , and 
after, and before the time when, &c. 
in a fuj^eious manner departed and 
left Bngland.nnd. went to Scotland,' 
smd there continued; whereupon 
Defendants had reafunable caufe to 
fofpefl, and did fufpe&, that Plain¬ 
tiff had forged the faid receipts, 
whereupon Defendants gently laid 
their hands on Plaintiff, and carried 
him to and detained in a gaol in Scot” 
landt.in order that he might be con¬ 
veyed, by a warrant, to be iffued by a 
juftice of the county of Middlefex, to 
he dealt with according to law: Held 
that this plea was too general on 
demurrer; for it is ncceifary to 
(hew in pleading the canfes of fuf- 
picion in certainty, in order that the 
OAiit may jodge' of their reafon- 
afaknefs ; the ufing the term fuf- 


picious will not md what is neceffary 
to be averred. 34 

3. Whether a Defendant juftifying an 

arreff in Scotland, as made on fuf- 
picion of a felony committed here, 
muft (hew tlrat the law of Scotland, 
as well,as well as the law of England, 
warranted fuch arreft, Sluare. $ 6 .. 

4. Or, whether the Defendant (hewing 

by his plea an arreft made in Scotland, 
which if made in England would be 
warranted, it does not lie on the 
Plaintiff filing in England to reply 
that by the law of Scotland the arreft 
was not wananted, ^are. dec* 
per Chamhre J. ^ ih, 

5. If a perfon having committed a 

felony in a foreign country comes 
into England, he may be arrefted 
here and conveyed and given up to 
the magillrates of the country againft 
the laws of which the offence was 
committed. Per Heath J. Mwe v. 
Kaye. jh, 

6 . The Court will not permit a De¬ 
fendant to be holden to bail in an 
adion founded on the prothonotary’s 
allocatur for cofts. Fry v. Malcolm. 

705 

ARTICLES OF WAR, 77. 
ASSAULT, 

See Arrest, 1. Army, x. 

Trcfpafs for.throwing water over the 
Plaintiff’s apartment and herfelf* It 
is no plea that the Plaintiff was 
ci^gag^d in obftrudling an antient 
window of the Defendant’s imufe, 
and that the Defendant threw water 
over her to prevent it. ^n^/on v. 
Morris, 821 

ASSESS- 
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ASSESSMENT, f ATTORNEiT, 


Sfe Fovmdling Hospital. 

ASSIGNEE OF LEASE, 

See Covenant, 5. 

ASSIGNEES OF BANKRUPT. 
See Bankrupt, II. & HI. 

.ASSIGNMENT, 

An equitable aiHgnmcnt of a debt may 
be by parol as well as by deed. 
Heath V. Hall. Page 326 

ASSUxMPSIT, 

Demurrage, i. Pleader, V.j 
5. Agreement, 3, 4. Bank- 
RUT>T, II. I. 

A lelTor contrafted to pay bis tenant at 
a valuation for certain ereftions pur- 
fuant to a plan to be agreed on, pro¬ 
vided they were completed in two 
months: no plan was agreed on, and 
after the condition broken, the lef- 
for eilcouraged the leffee to proceed 
with the work: Held that the 
Icffee might recover on an implied 
p'romife arifing out of I'o many of 
the fa£ks as were applicable to the 
new agreement. Bum v. Miller. 745 

ATTACH xMENT, 

See Practice, IV. 6. 

ATTACHMENT. FOREIGN, 

See Foreign Attachment. 

ATTESTATION, 

Power, 1. 

ATTESTING WITNESSES. 
See Practice, IV, i, 2. 


See Attorney’s Bill. Fine. 
Practicelbvyeno, 4, 7. 9.15. 
Practice,!!. 2. Costs, IV. 1,2,3. 

1. If a Defendant’s attorney, without 
fufilcient ground, direfls an appli-* 
cation under the ftatute 43 G. 3. 
c. 46. that the Plaintiff, having 
holden Defendant to bail and re* 
covered at trial lefs than ic/.,' (hall 
pay the Defendant's cofts; the 
Court, in difeharging the rule, will 
dire£t the colts of the motion to be 
paid by the attorney. Bolfe V. Ro^ 
gets. Regers v, Burgefs. Page 19X 

2. The rights between party and 

party are paramount to the rights 
between the attorney of one of the 
parties and his client. Br<mn v. 
Sayre. 320 

S. /’. Figes V. /dams. 637 

3. A Solicitor of the equity fide of the 
Court of Exchequer is not entitled to 
praftife in the Court of Chancery: 
nor. if he does, can he maintain an 
aflion for the amount of his bill. 

4. And femhkt that a folicitor of the 

Court of Chancery cannot by con* 
fent in writing authorife a folicitor 
of the Court of Exchequer to prac* 
life there in his name Hindent v. 
Holt. 452 

5. The lien which an attorney ha2 on 
the papers in his hands, is only com- 
menfurate with the right which the 
party delivering the papers to him 
has therein. 

6. Every one, whether attorney or 
not, has, by the common law, a licit 
on the fpecific deed or paper deli# 
vered to him to 4 a -any work or 

1 bufinefa 



fCtSi 
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bufinefs tbw*flpil!i« bnt.^Rot on otlicr 

. mtoinwots pf the hm Wy* 
tbe f»£au he an ; 

nttpyiwy **** folimtor* Hel&t v. C/a* 
fi^e. ‘ 807 

ATTpRNEY^S BILL. 

Jfidfee Arro%vi\f $• 

l. An attorney may deliver a bfll of 
cofts containing fucb abbreviations 
of Etigfi/i words as are ufual and 
intfeUigible. R^noldf ▼. Co/W/. 

»93 

a. An attorney’s b»ll may be referred 
for taxatioOt though it is his ezecu* 
tor who fues on it. PetifoUf Execu^ 
frtXf V. Johnpin, 7*4 

, 3* A miftakc in the date of items in 
aa attorney’s billf which does not 
millead, does not vitiate the delivery 
of the bill a month before aAion 
brought. Wilhams v. Barber. 806 

auctioneer. 

i« An auftioneer is by implication an 
ageitt duly authorifed to fign a con¬ 
tra^ for the purchafe of a real eftate 
on bdialf of the highell bidder. 209 

a. And his writing down the name of 
the bigheft bidder in the auaioneer’s 
book is *a fulBcient fignaiure to fa- 
tisfy 'the ftatute of frauds. $b. 

3. And if the higheft bidder is agent 
for another, the auAioneer’s figna¬ 
iure of the bidder’s name will bind 

the principal. 

4. At leaR if the principal is prefent, 
• and confdlting with the agent dur¬ 
ing the foie, and. makes no objeftinn 

^before the gentry mad* ^ ^ took. 


AyERAC^35» OWElUVLi 

See COKTR13SVTION> 2. i 

AVERMENT.— beffowd 

if averred. 

An averment of a judgment ^ainft 
J B. is not proved by evidence of 
a judgment againft A. S. and C. D. 
Read/baw v. JVoed. P*gc *3 


B 

BAIL. 

I. Of the Arrejl and the Bail. 

II, Proceedings agcunjl the Beil or 
the Sheriff". 

III. Surrender of the PrincipeL 

IV. Difcharge ly other Means. 

V. Writ of Error. 

I. And fee Practice, II. i. 3. 
Outlawry, 3,4. Ame«dmbkt,4. 

I. It is a fnfficient objeAion to bail, 

that he hath privilege of parliament, 
whereby the Plaintiif may be de¬ 
layed in obtaining payment from 
him. Graham v. Sturt. 249 

a. It Is not fnfficient for bail to fwear 
they are worth a certain fum •* ex- 
cluTive of their debts.” Heme v. 
Carr. TH 

II. And fee Practice, II. 3. Is- 

tercst or Momby, 7 * Smbrief. 

\ 

I. Although a bail having rendered 
" the Defendant inftigatea him to vex¬ 
atious attempts to obtffo his dif- 
charge under an infolvcnt a& tlie 
Court will not com^ him t6 pay 


f 
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thtf coft» df the Haintiff^i tefifting 
thofe attempts* v. Head* 

Page 192 

2* The Fhfstiff may proceed agamft 
tile bail alihoagh^the original action 
ts out of court, it not appearing 
whether the bail-bond was aifigned. 
ColteH V, Wilfon* 115 

IV. 

1. If a PtaiutiiT accepts from the piIn- 
cipal l^ehmlant a tognrvit whereby 
he gives him time for pnymeat by 
iiiftdlmenti, Le iheicby difchaigcs 
the bail, unkfa they aie parties to^ 
the arrangement. Eo<a)sJieIds ^onuer. 

456 

2. If a non commiflioned oilicer has 

been barrelled and gives bail, the 
Court will Dotj after judgment re¬ 
covered againk the bail, fet alidc the 
proceedings and cancel the bail-bond. 
Btyan v. Woodtuard. 557 

BANKER’S CHECK. 

See EriDFNCf. 11. l. 

BANKRUPT. 

1 . Of the Bankruptcy and Commiffon, 

II. Of the Banitupt's Rights and Du' 

ties* 

III . Of the Ban^up^s EJiate* 

I. 

i«#If two perfona exchange accept¬ 
ances. and before the bills are ma¬ 
ture oae of the acceptors commits 
an adi of bankruptcy, there is not 
fudh « debt ducTrom him to the 
' other as will fuftain a commtinoni be¬ 


fore the other has paid his owa ac¬ 
ceptance. Si»ralt *. At^dm* Page aoo 
9. A* trader le^ it hit boofe a ioe0*ge 
ibr a * creditor, who had in his ab- 
fence called for a debt, that heeoold 
fpnre no money, and w6uld not pay 
him that day, and would go out of 
the way and ftay till dinner time. 
Held that it was for the jury to con- 
fider whether he abfented bimfelf 
to delay a creditor; and this evi¬ 
dence warruiud their concluhon 
that he did not. 605 

3. So. where he abfented himfelf from 

his houfe, where his creditors were, 
to avoid iiiitatiou and harlh lan¬ 
guage. Vincent v. Prater. ^ 603 

4. Whether a deed of compofition 
entered into for the exprefs purpoie 
of committing an a£l of bankruptcy, 
will have that effe£b between parties 
to that a£t. ^aare. Doe \» Ilijlon, 741 

II. And fee Ansvirr, i.IV.4. 

I. If the alfigoees of a bankrupt ma- 
nufa&urer employ him in carrying 
on the manufaiSture for the benefit 
of the eflate, and pay him money 
from time to 'time, this is evidence 
of fucli a contract between him and 
his aiCgnees as will enable him to 
recover from them a Mafonable eom- 
penfation for his work and Ijdsour, 
Coles v. Barrow, 774 

111. And fee Insurance VI. 2. 3, 4. 
Evihencx. 11. 4. 

t. A trader in prifov employed an 
aiidioneer to fell goods, who lent 
him the proceeds by the bands of the» 
Defendant; the trader became bank- 
rupt by lying two months in pdfon. 

' Held 





ileld that |u» ^tfli^fiKes c&ul4 not 
rcQovcr from the. Defendant, who 
'itaa a mere bearer,* the tnoocy be 
had fo received and paid over. 
CtUt F. JVright, c Page 198 

2. The ftat. 49 G. 3. r. 121. y'. 14.1 

which enzSts that creditors proceed¬ 
ing under the commitnun Hiall be 
deemed to have made their election 
not to fue, does not extend to pre¬ 
vent a creditor who proves a joint 
debt under a commiflion againft one 
partner, from fuing the others. 
Heath V. Hall, 326 

3. If the title of afllgnces of a bank¬ 

rupt's eftate, Afangers to the re 
cord, comes in quetUnn incidentally, 
it mud be proved in the fame mode 
■as before the Aatute 49 G. 3. 1. 129., 
although no notice of conteAing the 
bankruptcy has been given by the 
oppofite party. 741 

4. In proving the title of alITgnees of 
a bankrupt, if the petitioning ere* 
ditor was the aflignee of another 
bankrupt, it is neceflfary to prove the 
title of the petitioning creditor to 
be fuch aflignee, by all the like 
proof by wbich the title of the 
affignee in queflion is to be proved* 

Dw V. Li^oth ib. 

y. To enable the holder of a bank* 
rupt*s acceptances to avail bimfelf of 
them in an a^ion by the aflignees 
againfl himfelf on his own accept* 
ance, by way either of fet-off, or of 
mutual credit, he muA mofl dif- 
tinfliy prove, either that the obliga¬ 
tion on himfelf to pay the biA fo fet 
fuhfiAed before the bankruptcy, 
or- that there was a mutual credit 


created in. idm origta fdt bills* 
Fi^etby, Page 688 

BARON AND FEME! 

5 ’/^ CoPYHOLU, 4 * 

BASTARD. CUSTODY OF. 

Whether the putative father of a baftard 
child has a right to the cuflody of 
the child, J^a^rre, Strange^mays v. 
Rohinfon. ' 498 

BASTARDY BONDS, 

1. A bond, conditioned for payment 
to the overfeers of a parifh of a cer¬ 
tain weekly fum fo long as a baAard 
child fhall continue chargeable, is 
not Illegal or contrary to public 
policy, Strangeivoays v. Rohinfon* 

498 

2. To debt on bond, conditioned for 

payment of a weekly fum for main¬ 
tenance of a baAard child, fo long as 
it fhould be chargeable, it is no plea, 
that after the child attained the age 
of feven years, the putative father 
offered thenceforth to keep and 
maintain the child, and requeiled 
the overfeers to deliver it to him, 
without fhewJag that the child was 
w'ithin the power and cuAody of the 
overfeers. ib. 

3. Whether the putative father of a 

baAard child haP a right to the cuf- 
tody of the child, quote* Strangem 
nvayi v. RoLinfon, ^, ib. 

BENEFICE, 

Sire Pluralities* ^ 

BILL, DELIVERY OF, 

See Ai^okvey’s Bill* 

, BILL 



w 

IN0E3i TO PRINCiPAt MATTERS. 


iSlLL OP LADING, » 

Demurrage, 2 . Preight, i. 

COKSlCNpR AND CONBIGVFE, I, 2. 

BILL OF PARTICULARS, 

If •» bil) of paiticulars fpeciBes the 
tranfadtion upon which the Plain 
daitji arlVa, it need nut fpecify 
the technical dcfcriptinn uf the rl){ht 
which jrcfwlM to the Plaintiff out of 
that tranfadfiotu Blown v. 
fun. Page 189 

BILL OF SALE, 
fee Shifts Registry. 

BILLS OF EXCHAN'’E AND 
PROMISSORY NOTES, 
jSnd fee Bankrupt, I. i* De 
FE 2ANCF. EviDESCI, I 5. 
Pleader, 111. i. Executor, 

X. If the payee of a bill anncxcb a con¬ 
dition to his indoifement bcruie ac¬ 
ceptance, the drawee, who after- 
ward 4 accepts it, is bound by that 
condition; and if the condition is not 
pjrfosmcd, the property in the bill 
reverts to the piyei. and he may re¬ 
cover the contents againft the ac- 
ceptor. Robirtfon v, Kenfmgton. 30 

2. A letter written by the indorfer of 
a bill, who had been applied to foi 
payment, after fcve:al days laches, 
telling the Plaintiff that he would 
remit till he received the bill, 
d defiring the Plaintiff, if he con- 
fidered the Defendant as unfafe, to 
return the bill to Trevor and Co, 
(who were prior indorfers on the bill, 
and alfo bankers at the Defendant's 
place of leffdencc,) waft held nut to 
VoL. IV. 


be foch a waiycr of lachas pro- 
mife to pay, but that the Defei^nt, 
on dif<!o 7 <S'Ing that in law be was 
diffharged, might refufe pjlynrient* 
BorradaVe s. Lowe% Pagepj 

3. Where a bill has been loft or frau¬ 

dulently 01 fclonioufly obtained from 
the Defendant, the holder who fues 
miift prove that he came to the bill 
upon good confidcratioo. I14 

4. But tie Defendant Mill not be per¬ 

mitted *^0 objedl to the want of fuch 
proof, uulefa he has givtu the Piain- 
tifi leafonahle picvious notke- that 
the PLintiff may co ne r(» trial pre¬ 
pared to prove his conlldcrdtion. 
Paterfon v. H irdacre, tL. 

5. A bill of exchange written on a 

wiong ftamp, io no payment, al¬ 
though the parties would have piid 
it if picfcnttd in due time. Wtlfon 
V. Vyfjr. 288 

6. The a'Ceepfor of a bill for the ac¬ 
commodation of the drawer is not 
difoharged by lime given to the 
diawer Rag^.tt v. jJxmore. 730 

7. A hanker difeounts a hill drawn on 
a enttomtr, and, by the aotcpMnce, 
made payable at his bank, after 
notice that it has been loft by the 

hoHcr, and afterM.iid5*debits lusi 

*<• 

cuftomfr with tlie amount of the 
hill, Miitesa dirch:>'‘.,e ou ri, and de¬ 
livers it up to the cuftoniei aS the 
banker*s voucher of his account. 
Held that the banker is therHty 
guilty of a conveifion, and the lokrof 
the bill may recover in trover m ith- ^ 
out a previous demand of the bill.' 
Lovell ▼, Martin and another. 799 

3 P 8« One 



. INDEX TO THE PRINCIPAL MATTERS. 


8 . One wiio without qonlideiatlou but 
without fPw'ud iiiilorfesa^bill in which 
both the holder and yccoptor are 
fiilitiou'; pciibub, is* entitled to no¬ 
tice of the diOtonour V>f the bill 
Leach V. Ht’otUt. P^ge 73 * 

BIRMINGHAM, 

*S« CouKT OF KtQifEsrs, i. 

BOND, 

See AnHuity, 4. Bastardy Bond. 

1. The extent of the condition of an 

indemnity-bond may be rellraiiied by 
the rceitaR, though the woids of the 
condition import a larger liability 
than the recitals contemplate. Peatf- 
aU V. Summerfel. 59 * 

2, A bond, conditioned to repay to 
five pci funs all fums advanced by 
them or any of them, in their capa 
city of bankers, will not extend to 
fums adv meed after the deceafe of 
one of the five by he fout fuieivors*. 
the four then a£fing as bankers. 


U'ejon V. Barton. 


673 


BOOK, 

, Trover, 3 * 

BROKER, 

5'raLiEN, !• Pelosy, 1. Insur¬ 
ance, III. I. Goods sold and 

’ ©EMVERED, 1." 

^ BULLION, 

liAvxt I. SovTB Sea Com 
«a»y, X* 


cal£ico printer. 

See Trover, 3. 

r 

CAPE OF GOOD HOPE, 

Navigation Acts, 1. 

4 

CARRIER, 

5(1? Monly paid, I. Navy, i 

CASES — oh/erved on, qwjiwned, <x- 
plalned, or 0 etiuUd. 

Cai clay V. Lucas, ^^iTcrm Rep.29i.t1.) 

Page 681 

Brown E\ parte, M.S. Bankrupt. 205 
Bryan*0 Horfeman (4Ea{l,599 p.6*4 

Dalgkifli V. Brooke, (15 Ball, 306 ) 

595 8. 662 

Dawfon V. Atty, (7 Eaa, 367 ) 379 
Dc Btrdt V. Atkinfon, (2H.BI. 336 ) 

733 

Dcnn T.DupiiI-, (II Eaft, 134.) -54 
Dumpers* Cafe, (4 Co. 119 ) 736 

EwteiiEx parte, M S. Bankrupt. 205 
Hoarc v. Graham, (3 Campb. 57 ) S46 
Horwood u-Undcrhill, (loEaft, 127.) 

353 

IlowIs*n Wijpkcns,(4T R.'’i4.l203 
Jaimanu Coapt, (»3haft, ^94.) ’98,9 
Maflilter v. Buller, (i Camp. 84 ) 458 
Mcddowrcioft v. Holbook, (l H* 
BI.50.) 4?3 

Mcllifh a». Motteux, ( PeakeN. P. 115.) 

# 7«5 

Moore V. Bafiard, (2 Macarthur, 4 ed. 

Newland v. Ofman, (i Bott, 4 ||pt 
460.) 5*0 

Purling «. Paikhurft, (2 Taunt, 237.) 

354 

RadcliSe Burton, (3 Bof, & 
PuU. 

Shoe 
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Shee V. C]arkron,(i2 Eaft, 507,)P. 544 
Sutton V Jol.nftone) (i T. R. 546.) 75. 

' 88- 5 

Tinckler v.\/ 7 alpolc, ^ 14£aft,226.)5;7 
Wardy ExpartCy M S. Bankrupt. 205 
Wjiitehoufc •u. Froft, (I2£aft}i4.) 646 
WiHeyw.Cawthorne, (1 Eaft,398.) 354 

CERTIFICATE, 

§ee Sh(p*8 Registry. 

. CESTUY QUE TRUST, 

See Devise, II. 3. 

CHALLENGE, 

See Trial, 2. 

CHANCERY, 

See Attorney, 3, 4. 

CHARTER, 

See South Sea Company. 

CHOSE IN ACTION, 
Assignment, i. 

COGNOVlf, 

See Bail, IY* i* 

COIN, 

See Navy, i. Trover, i. - 

COLLEGES, 

See Pluralities. 

COLONIAL EXPORTS, 

See Navigation Act. 

COMMISSION, 

Sm Money had and received, 1.^ 


COMMITMENT, 

. ^ee Arrest. 

COMMON RECOVERY, 

See Recovery. 

CONDITION, 

Bill OF Exchange, I. Defeaz¬ 
ance, 1. Bond, i, 2. 

CONSIDERATION, 

See Agreement, j, a, 3. Mar¬ 
ket, 3. Variance, I. Assump¬ 
sit, I. Bankrupt, ll. i. 

CONSIGNOR AND CON^ 
SIGNEE. 

1. One of feveral partners in a contra6k 
with government, cannot pledge 
goods configned to him by another 
partner for the purpofe of perform¬ 
ing the contradl. Smith v. BurriJgem 

Page 684 

2. The indorftng of the bill of lading 
by fuch conftgoor to the conflgaee 

^does not conftitute a lien in favour 
of the latter for his advances to the 
conbgnor. 

CONTEMPT, 

f 

Foreign Attachment, i. 

CONTRIBUTION. 

I. The owners of a Ihip’s cargo are 
liable to contribut|Ea, for ih^'a 
ftores necei&rily thrown overboard,, 
after a vefliel was captured, and < 
.while fhe was in the hands of asi 
enemy. Price v. Nohk. 123 

' 3 P a 2. The 
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S. The accident of an owner having 
, effe£lcd an infurai^ce. d«cs not affcdt 
his right to recover gen^raraverage. 
Price V. Noble, ^ Page 123 

CONVEYANCE, 

jind fee CovfNANT to stand seised 
TO Uses. 

CONVOY. 

I. £Tei7 perfon who ihips goods on 
board a veffel which fails without 
convoy, docs it ajt his own peril of 
her having a fufficient licence for 
■the voyage, without which all in- 
furances on his goods are void, by 
the Hat. 43 G. 3. r. 57. .178 

a. Although the owner of the goods 
fuppofed and intended that the fliip 
{hould have a fufficient licence, ib. 

3, And although he lived at a diftance 

from the port, and had no concern 
with the management of the fliip, or 
the obtaining for her the neceflary 
documents. Uf. 

4. A licence to fail without convoy to 
a port which a fhip mull pafs on her 
voyage, is not a fufficient licence to 
authorize her to run, without li¬ 
cence or convoy, for the refidue of 

' her voyage* after fhe has touched at 
that port. ih, 

A licence to Gibrabar will not Ic- 
. - galize a voyage to Palermo^ M^nOf . 
and Mahaj touching at Gibraltar, 
and finding neither licence or 

convoy. fP^hwfe v. Covfk. 

<5, In order to fliew that a voyage 
without convoy from a foreign port 
X is illegal, it is incumbent on the un- 
' derwriter to prove that there is cod- 
' ■ 7 


voy occafionally appointed from that 
port, or fotne one refident there, au¬ 
thorized to grant licences to fail 
without convoy. fVa%e v. yitfy, 
* Page 493 

COPY, 

See Fines and Recoveries, A- 

MfcNDMENT OF, Ip. 

COPYHOLD. ‘ 

1. A copyholder claiming an intcreft, 

may have infpedt'on of the court 
rolls without proving an interefl. 
Bateman v. Phillips. 162 

2. A feme covert, who fnrrerd-Ts 

copyhold lands, ought previoufly to 
be e amined feparattly from her 
hufb'ind, by the fteward of the 
manor. « 294 

3. But by fpecial cuflom fhe may be 

feparately examined before two cuf- 
tomary tenants. 294 

4. If a copyhold be furrendered to 
fuck ufes as a feme covert fhall, by 
will or codicil, appoint, a paper pur¬ 
porting to,be a will, though made by 
her, living her hufband, is a good 
execution. Driver v. Thomjfon. ib, 

COSTS, 

I. When payable by and to perfons 
in general, 

II. When payable by and to particular 
perfoeu. 

III. Of paying proceeJit^s till etjfis 
paid or feiurily giwa. 

IV. Set off. ■ 

V. What c^t arjepaytd^^ 

I. jind fee MaLiCiovs Ahre^T, i. 

.1. If 
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■ If a Defendant pleads a juftification 
in trefpafsy and the Plaintiff, without 
traverfing it, new afligns a trefpafs, 
not codcerning his title, 8 cc,, on 
which iffue is joined, and found for 
him, he is entitled to no more colls 
than damages, under 22 & 23 Car. 2. 
c. g.y. 136. Gregory v. Ormerod. 

Page 99 

2. Updn the j^as of non ajfumpf.t and 
pUne admini/travit the Plaintiff joined 
ilTue, and omitted to pray judgment 
of alTets quando. The firfl iffue 
being found for the Plaintiff, and the 
fecond for the Defendant, the De¬ 
fendant is entitled to the po/lea and 
general colls. Hogg't. Graham. 135 

3. If a Defendant pays money into 
court which the Plaintiff does not 
take out, but proceeds, and the De ’ 
fendant obtains a verdift, the De¬ 
fendant is^ entitled 10 full cods of the 
whole adlion. Jeffs v. Smith. 196 

4. Although a Defendant fucceeded 
upon the firfl trial by a forgery, the 
Court cannot give the Plaintiff, fuc- 
ceeding on the fecond trial, the coils 
of both. Goodtitlev. Waller. 67! 

TI. See Attorney, 1. 'Bail, II. t. 
IV. 

1. If, upon the reference of an aflion 
in this court, the arbitrator award 
the cods of a nonfuit to be paid by 
the one party, and a larger fum to 
be paid as a debt by the other party, 
the'|M^y awarded to pay the fmalLer 
fum^^'entitled to a fet-off without 
ilKitioD. 652 

2'-' And if payment of the fmaller fUjUi 


909 

is enforced by attachment, the Court 
will fet t|ie,attachment aficle. P. 632 

3. Thfr h’V* fet-off in cafe of erdfs- 
judgments for debt or damages and 
cods. Tiges V, Adams. ih 

V. yfudyee Practice, VII. 3, 

r. The cods of bringing over a necef- 
fary witnefs from the continent to 
this country are to be allowed in fu¬ 
ture. 55 

2. But not the cods of his return, 

Colton V. Witt. ih , 

3. A plaintiff who brings over a fo¬ 
reign witnefs Jiither, in order to 
judge by his teftimony whether thcrc- 
is ground to bring an adlion, and 
afterwards fues and examines the 
foreigner at the trial, may be allowed 
the cods of detaining him here from 
the time of the writ fued out until 
the trial, and a reafonable fum for 
his fudenance here during the fame 
time, but not the cods of his paffage' 
hither, or of his return. Schimmel 
V. Loufada. 

4. Otherwife in B. R., where the cods 
of his return are alfo allowed, though 
not of his coming hither, Reiolved 
in fame cafe. See Tremaync v. Bar~ 
rett^pofi. Hil. 7 . 1815. vo/. 6. 

5. The Court will allow the cods dC 

detaining a foreigner here to give 
evidence upon a trial, computed 
from the day of the writ fued out to 
the day of trial. Sgq 

6. The pradltce of tl!e Court of King’s 
. Bench is the lame. Slttrdy v. An-. 

dre^, if. 

3 P 3 COVE- 
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COVENANT 


^ndjte Ahnuity, i. A<ction vpon 
Tllfi CASE) 4. I ' 

j. The fcvCral covenant o^one grantor 
of art annuity is not avoided by the 
infancy of another grantor in the 
fame deed. Ifaw v. O^le, Page 10 

2. A covenant in an annuity deed, 
xnade prior to the Rat. 46 G. 3. 
e. Cg./, which Ratute has a re- 
trofpeftive operation, whereby the 
grantor of the annuity covenanted to 
pay the fame on the days and times, 
&c. without any deduction whatever 
out of the fame, or any part thereof, 
for or in refptft of the then prefent 
or any then future property-tax, is 
void in rerpe<R of its obligation on 
the grantor not to- dedu<Sl the pro¬ 
perty-tax, but not in refpeft of the 

* payment of the annuity, fubjeiR to 
' fuch deduction. Rcatybavf v. BaU 
ders. 57 

3. Where the Defendant, by indenture 
made fince the pafling of the 46 G. 3. 
r. 65., demifed to J* H, certain pre- 
mifes, reddendo 40/. annually, clear 
of land-tax, property’lax, &c., and 
J. H, covenanted to pay the faid 
yearly rent in the manner the fame was ^ 
referved to be paid as aforefaid, and to 

, pay the land-tax, propsrtytax, &c.: 
Held that by f riy., coupled with 
/, 195. of the faid a£t, fo much of 
the reddendum and covenant as ftipu- 
lated for payment of the rent clear 
of deduftion on account of property- 
jgx . vvas vpid, but the refidue was 
^Hlodffor payment of the rent, fubjedl 
fuch dedu£l:ion; and therefore the 
W&o bad paid a depofit as* 


puashafer of the faid rent, was not 
entitled, on the above ground of ob- 
jedlion, to recover back bis depolit 
from the Defendant, who had en« 
gaged to maktf»a good afljgnment of 
the faid rent. Fuller v. Abbott* 

Page 105 

4. If a leafe contain a covenant for 
quiet enjoyment againR the leflbr 
and thofe who claim under him, the 
lefTee cannot upon ^ evidlibn by a 
paramount title recover under the 
implied covenant for general ^title 
implied in the word demife. Mor^ 

rill v. Frame. 329 

J, A truftee, to whom two Icafes were 

I alDgned in truR for fecuring an an¬ 
nuity, having faid to the occupier of 
one of the demifed houfes, ** You 
muft pay the rent to me; i am be¬ 
come landlord for roy client who has 
the annuity, and you muR pay the 
ground-rents for mc:’^ Held that 
the truRec was liable in covenant to 
tlie leffor, as aflignce of both leafes, 
for non-payment of rent and not re¬ 
pairing. Cretlott V. Higgles . 766 

6. In covenant for rent, the Defendant 
pleaded that he was under-tenant of 
parcel of certain premifes, for the 
whole of which the Plaintiff, his 
leffor, had covenanted to pay rent to 
the landlord paramount, and fhewed 
that he, the Defendant, paid to the 
landlord paramount, under threat of 
diRrefs, more rent than he owed to 
the Plaintiff; the Plaintiff traverfed 
that any rent was due from himfelf 
to the landlord paramou|^|^Held 
that this replication wacTiPt' fup- 
ported, by proving that the Plsintiff 
had aifigned his term in the reffdoc 
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t)f the premifes to Jt,, who •Qigned 
them to the Defendant, who cove* 
Htnted to pay in difcharge ot tlie 
PlaintifP the wliolc rent referved to- 
the landlord paraittount. Sturges v. 
Farrington, Page 614 

COVENANT, TO STAND 
SEISED TO USES. 

I 

I. A deed which may take cfFc£t as a I 
covenant tov iland fcifed, is good, 
though the ufc is to arife after the 
deccafe of tiie covenantor, and 
though he does not afTefk thereby 
to difpofe of the freehold in the 
meantiine. 20 

z. And although the ufe is to arife at 
a period which may not happen till 
long after the covenantor’s death, 
the ufe refulting in the meantime. 
Doct on demife of Dyht v. Whitting* 
ham. ib, 

V. 

COURT OF CHANCERY, 

See Attorney, 3, 4. 

COURT OF EXCHEQUER, 
Attornly, 3, 4. 

COURTS MARTIAL. 

X. An a&ion of ticfpafa lies for an 
inferior military officer againft his 
fuperior officer, (both being undet 
martial law,) who imprifons him for 
difobcdience to an order made under 
colour, but not within the fcope of 
military authority. 67 

*. Alj^mugh the imprifonment be 
by a trial by a court mar¬ 
tial. Warden v. Baily, 67 

3. Jurifdidion of court martial}./faoii.7o. 
Jlnd Moore v, Bqfard, ib. 


COURT OF REQUESTS.. 

1* No pevf^n to whom any de|)t of 
certait) dtferiptions, not exceeding 
5/ is- owing from any perfon refideut 
within tfre jurifJiflion of the Bir* 
mingham Court of Kequeils, can 
recover any cofls, if he iuc elfc- 
wherc than in that comt. Page 150 
2. VVheicfoever the Plainpff may re- 
fide, and wherefuever the caul'c of 
adion may accrue. Lees v. Rogers. 

ib. 


D 

DAMAGES, 

Malicious Arrest, i. 

The Court may alTefs the damages in 
ojftmpju upon judgment by default, 
with thehffent of the Plaintiff, with¬ 
out the intervention of a jury. 
Gould V. Hammer/ley, 148 

DEATHS, 122. 

DECEIT, 

•S'ee Action upon the Cass, i. 5,6. 
7. 8. 9. 

DEFAMATION, ^ ' ‘ 
See Slander, i. 

DEFEAZANCE. • 

Upon a note of hand the payee iof 
dorfed, that if the interell; was paid 
on ftipulated days during her ii/e, 
I the note ffiould be given up., A 
I ment of the interell being omitted, 

3 T 4 and 
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and a<^'ioqi. commenced on the note, 
held that the Caurt had no power 
to HiSiy: proceeding's od payment of 
the iotereft and colts. Steel v. Brad-‘ 
Jicld, . f Page 227 

V 

DEMURRAGE. 

r. The rrtafter of a Ihip cannot main¬ 
tain aHumpfit in his ov^'n name upon 
an implied promife to pay demur¬ 
rage. Brouncker v. SctM* I 

i.; If a conffgnec accept goods under 
hill cf lading, at the bottom of 
it’hich is a memorandum tha‘ the 
“ flu'p is to !'e cleared in 16 days, aOd 
8/. per day, demurrage to be paid 
afur that time, the maile/, upon de¬ 
livery of ‘the goods may recover de* 
murrage againft the conlignee. >/- 
fon V. Solly. 52 

DEVASTAVIT, 

See ExteuTOR, i. 

DEVISE, 

!* 

I. By what words laudsf i^c, pafs. 
II. What ejlaic. 

HI. Revocation, 

II. 

1. A devife of all my eltate of jdjhton, 

* pafles a fee-fimplej as deferiptive of 

the intereft devifed, not merely of the 
litu'ation of the land. Chichfler v. 
Chtch^er. 176 

2. Devife to two jointly to be divided 
. i}etween them for tlveir natural lives, 

and after their dcceafe, to fuch child 
*auAd ehlldiren of the two, erf* their 
lajBvfulljr begotten, (bare and 


Ibsw^e alike; and in failure of fuch 
iflue, to fuch child of W. C.: there 
being a child of one of the turn living 
at the time of the devife% and death 
pf the .tellalor, this devife creates 
an eftate for life in the two, and the 
fame in the child; and the remainder 
over failing, the heir at law of the 
tcllator took the fee. Doe v. Gun- 
ni/i. Page 313 

3. Devife to d. in trufl to p<^mil and 
fufTcr tlie teftator’s widow to have, 
hold, tift, occijpy, poUcfs, and enjoy 
tl>f full, free, and uninterrupted pof- 
fclSon and ufe of all interclls of 
mdnits in the funds, and rents and 
profits arifing from the teftator’s 
houfes, for her natural life, if (he 
(Itould remain unmarried ; and that 
her receipts for all rents. See., with 
the appiubatlon of any one of his 
trullees, fiiould be good and vajid, 
(he providing for and educating pro¬ 
perly the teftator’s children, and alfo 
paying two annuities thereby be¬ 
queathed to M, D. and M. I. of 2c/. 
for their lives, befides board and 
lodging to M, and that his chil¬ 
dren (hould be folely under their 
mother's direction until marriage, or 
properly provided for: Held that 
the ufe was executed in the devifees 
intruil. Gregory v, Hender/on. 772 

DISTRESS. 

I. Held that trefpafs would not lie 
againft a landlord who occupied an 
apartment over a mill demiCed^p.bis 
tenant, from W'hich it wai^prided 
only by a boarded door without any; 
ceiling, for taking up the floor of bis 

own 


'' urn 
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own apartment and entering through 
the aperiure to diltrain for rent. 
Could V. Bradjlock, Page 562 

2. A termor*, who lets to an under¬ 
tenant, cannot, after his term expired, 
enforce the continuance of the un- 

ft 

der-tenancy by ditlref:., if the under¬ 
tenant refufos to acknowledge him 
as landlord, or pays under threat 
of dillrcfs. yeo 

3. Although the under-tenant flill 

retains the polTirfliun. Burne v. 
Richardjon. ih, 

DISTRINGAS. 

See PRACTiCEf' I. 


E 

EJECTMENT, 

And fee Evidence, I. i, 2. Oc¬ 
cupancy, I. Pp.ACTICE, VII. 5. 

1, It is not ncceflary in ejeftment to 
aver the premifes to be in a parilh. 

671 

2, If they are deferibed as being in the 

parilh of yf. and B» the Court will 
condrue it to mtan part in the parilh 
of A* and part in B , B» being the 
name of a parilh. GoodtitUt Lejfee 
of Bi'emrldge v, IVaber* ih 

3, In a country ejeAment the notice 
to the the tenant in poiTeffijn may 
be to appear in the next ilTuable 

judgmcn^ againll the 
caroq^SoCtor may be moved for in 
that term. Doe^ on Demife of Clarke 

V. jRw. Pt»gC738 


-EMBEZZLEMENT, 

1 

'■'ee Felony, u 

• f 

•ENEMY, 

See Alien Enemy. Licence to 
Trade. 

EQUITABLE INSURANCE OF* - 
FICE, 

Insurance, III. 5. 

‘ * 

ERROR, 

^ w 

See Inquii^y, Writ of, i. 

ESCAPE. 

V 

A Ihcriff who carries a prifoner taken 
in execution to a lock-up-houfe 
within his own bailiwick, and keeps 
him there 14 days before the return 
of the writ, is not thereby guilty 
of an cfcap:. Houlditch v. Birch, 

608 

I 

EVIDENCE. 

1 . Of the competency of the mnlnej^st 

II. Of the Bvidetice of particular faBt 

or averments, 

III. Offtamps. 

IV. Secondary evidence^ when admifpfle, 

I. And fee Practice, IV. i. 

1. The declaration'^ of a deccafed oc. 

. cupier of land, of whom he held the 

land, ar^ evidence of the feilin Of 
that perfon. i 5 

2 . But it mud find be Ihewn that the * 
land the deceafed occupied was '^e 

land 
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, land now ill the tenant’s polTelfion. 

< PeaceeAlc on the demife of Uncle v. 
JVeufon, * , Page,! 6 

In an a£lion of trover for a horfe, a 
witnefs is 'compoteno to prove that 
the Plaintiff agreed that he (wit> 
nefs) Ihould take the horfe as a fecu> 
rity for money due to him frhm the 
Plaintiff* and fhould fell it if the 
money was not paid on a day cer- 
tain* which being the cafe* the wlt- 
nefa accordingly fold the horfe to 
^ the Defendant; for the verdi£l ob¬ 
tained on his evidence will not avail 
' him in an action to be brought again*, 
him by the Plaintiff. v. Cut- 

iingt I' 

4. A creditor who has afligned his 

debt is a competent witnefs to in- 
creafe the fund out of which tlte 
debt is to be paid. Heath v. Hall. 

5* In an a£lion againd the acceptui 
of a billt accepted for the accommo¬ 
dation of the drawer* the drawer is 
not a competent witnefs to prove | 
that the holder came to the bill on 
ufurious confideratioo; btcaufe he 
does not ffand indifferently liable to 
the holder and the acceptor: for 
the holder can recover againft him 
. only the cuiuents of the biU* the 
acceptor, is entitled to recover 
againft him both the amount of the 
bill* and alfo all damages he may 
have fuftained, including the colls 
>of the adion againft himfelf. Jonet | 
▼. Brooke, 4^4 

^ In an a^ion upon a joint contradf 
s^inft two* one who ■ has fuffered 
lltdgment' by default is net admif- 
IUhlc; M a witneCi againft the other* 


I to prove that he joined in ^the Oon- 

I trad. Page 75 a 

7. Becaufe if the Plaintiff fucceeded 
in the a^ion* the witilefs would ob¬ 
tain by mcans'of his own teftimOny 
contribution againft the ' other. 
Bronvn v. Brown and Another^ 16 . 

11 . And fee M^sn-b Profits* I. 

1. Proof of the delivery an^ payment 
of a check tu the Plaintiff* is not 
fufHcient evidence of a debt, in order 
to fuppott a fet-off* unlels. it be 
Ihcwn upon what confideration and 
under what circumftances it was 

s 

given. Aulert v. Wt^b. 293 

2. If the Defendant on a policy would 
impugn the Plaintiff’s right to reco¬ 
ver for a iofs by cap.u>c, on the 
ground that the condemnr.tion ap¬ 
pears by the fintence of a fDreign 
court to have proceeded on the want 
of certain documents* \^ hfch the 
plaintiff ought to have provided* it 
is fur the Defendant to thew by evi¬ 
dence* the foreign law or treaty 
which renders fuch documents ne- 
celTary. Le Cheminant v. Pearfonm 

367 

3. Where a commpn capias is fued out 

within the time limited by the fta- 
tute* and the Plaintiff declares on it 
in a qui tarn aflion* it is not necef- 
fary to conaefl the declaration with 
the writ by any other proof than 
the produAion of the writ. HtUch- 
infon V. Piper, 5j:y 

4. To prove a petitiQaiD i^fe editor*a 

debt* an account figned bank¬ 

rupt*, charging himfelf with a Ba¬ 
lance brought over on a day before 

the^ 
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the bankruptcyt is not admiilible 
evidence, without pofitive proof that 
the bankrupt allowed the account 
before the* bankruptcy. Hcare v. 
Coryton, 5 ^ 

5. The original certificate of a fliip’s 

regiftry is no evidence for the Plain¬ 
tiff upon a policy of infurance, that 
the intereft in the (hip is in the per- 
fons in whom it is averred, and for 
whom Re effe^ed the iiifurance as 
agent. * 65a 

6. Property in a fhip muft be proved 

by evidence of poffeffion in the 
Plaintiff, his vendors, or bailees, ac¬ 
companied with a certificate of re- 
glftry, Pit^ V. Anderjon, 652 

7. The certificate and affidavit of a 

fhip’s regiflry are not evidence to 
charge as owners any of the perfons 
therein named as fuch, other than 
thofe who have joined in the affidavit 
on U'hich the regiflry is obtained. 
Cooper v. South. 802 

III. 

And Practice, IV. 14. Insur¬ 
ance, I.i. Biel OF Exchange, 5. 
Fines, Amendment of, 19, 20, 
21. 

I. A deed which is produced, ftampeds 
with the ffamp required by 48 G- 3. 
c, 149** is admilfible in evidence, al- 

' though it has not affixed the deed 
ftamp, of lefs value, required by the 
ftattttes in force at the time when 
fuch deed was executed. Doe, on 
Dyke, v. WhitAngbam, 

tm The appointment of an. umpire 
made iu writing by two arbitrators re- 
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quires no ftamp. RoutUige v. Thomr 
ton .. Pagfe 704 

ly. And feeYitHiz, amendment of^ 

19. 20, 2 J., 

1. Jjetters of an agent to his principal, 
in which he is rendering him an ac¬ 
count of the tranfaflions he has per¬ 
formed for him, are not admiffible 
in evidence a^ainft the principal, 

2. Letters written by an agent in mak¬ 
ing a ccntradl, which form part of 
the contraA or of the res gejla, are 
admiffible in evidence againft the* 
principal)^ Langhorn v. Allnutt.' ih, 

3. The letters of an agent of the af- 
fared in a foreign country, ftating 
the contents of letters from another 
agent of the affured, are not evi¬ 
dence againft the prindpal. Kahl 
v. Janfen. 

4. Letters written to the affured by 
his agent or correfpondent on the 
continent, are not admiffible as evi¬ 
dence againft him. Reyner v. Peor- 
Jon. 

y. The entry in the South Sea Com¬ 
pany*^ books of the minutes of a li. 
cence granted by them,'is admiffible 
in evidence,. as being a declaratioiF 
adverfe to their intereft, without 
calling as a withefs the officer who 
made the entry. Hodgson v. Pa/Air- 
ton, 787 

EXCHEQyFR, 

See Attorney, 5, 4. 

• EXCEPTION, 

See Trebi 
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EXECUTION OF POWER, 

Su PoWi:&, I. CoFYHOtD, 4. 

EXECUTION, 

See Foreign Ati^chmcnt, 1. 
Fraudulent CoNVEvANCt, i. 

1. A 0ieriiF baviDg entoed at the open 
doors of an houfe, need not demand 
to have the inner doorb opened to 
him before he breaks them, in order 
to take under a writ of j£rr/ facias, 
goods which are within them. 

^ Page 619 

2. A fheriff may enter a houfe to 

f^arch for the body of a debtor, 
under a^'Rrit of capias t/i faUsJotien- 
dum , Hutchmfon v. Btri^b, th 

EXECUTOR AND ADMINIS¬ 
TRATOR, 

And fee Practicf, V. 5. VII. At- 
Toa.ti£Y*s Bill, 2. 

Au ekecutrix gave an acceptance for a 
debt due from her teflator, taking 
an engagement from the drawer, to 
renew the bill from time to time, 
until fufficient eiTciSs were received 
from the eilate of the telUtor. Held 
that this meant fufficient effcAs in 

'the ordinary courfc of admini(lra- 
tion; and that /he had not precluded 
herlelf from firfl. applying aifets to 
pay 5Q00/. to truRees for her own ufe 
in difcharge of a bond given by her 
huiband before marriage to that 
effed, before file paid the accept¬ 
ance. BQwerbmi v. Monitiro, 844 


F 

FACTOR, 

^LllK. 


FELONY, 

Indictmen r, i. LARCFNr, 
I. Practicl, VII. 6. 

i. A ftockbroker having advif d a 
pioprietor of ftock as to the proper 
time of difpofing of u, fold the 
(lock for him, and received llic pro¬ 
ceeds. The principal uiflinffcd him 
to purchafe txchiqutr bill'' to the 
amount, but it bting loo late an 
hour on that day the broker lodged 
the money with his own banker*;, 
and gave the bankers of his prin¬ 
cipal a check for the amount. On 
the following day the principal dtew 
a check on his bankers for a laiger 
fum, and gave it to the broker to 
purchafe exchequer bills. The broker 
received of them bank bills for the 
check; with a part he bought ex¬ 
chequer bills for his principal, and 
delivered them to the bankers of the 
principal, and with part of the re* 
fidue he paid for American flock and 
foreign coin, which he had previoufly 
purchafed with intention to abfeond, 
and paid away the reft in difcharge 
of other debts of bis own, and ab- 
fconded. Held that this was no 
felony. Bex v Woljb. Page 258 
2 If a peifon engraves a counterfeit 
ftamp fimilar in fome parts, diffimilar 
in others, to the legal ftamp* and 
cutting out the diffimilar parts, ut¬ 
ters the fimilar parts as genuine, 
concealing the fpace whence the dif¬ 
fimilar part is cut out; this amounts 
to a forgery and atteriogtn 

e* 

FELONY, 
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See Arrest, I, 2 , 3* 

FEME COVERT> 

.Copyhold, 4. 

^:nes and recoveries,' 

-PRACTICE OF PASSING. 

t rJie a<icno\vkdgment of the war- 
?ant of attorney for fufTcring a re¬ 
covery muft be before tlie return of 
tiie fiiinmons; and if not, it. would 
be error. j 4 nonjmous. Page 452 

2. The concord of a fine being loft 

before it palTed the cuflos irevium 
ofiBce, the Court fuffered a new con¬ 
cord and acknowledgment to be 
prepared, and the fine' to be per* 
fe^ed. Wrightf Plaintiff'$ IVrighit 
Defoi ciant. 193 

3. Notarial feal difpenfed with in taking 

the acknowledgment of a vouchee in 
a country where the notaries do not 
ufe a feal. Price, Demandants WiU 
Hams, Tenant; Lord Somers, and 
Cox, Vouchees. 573 

4. Under the rule ©f Court, Hilary 
14 Geo. 3., attornica of the Court of 
great ftffions in Wales are not com¬ 
petent to take the acknowledgment 
of a warrant of attorney for fuffering 
a recovery. Mullins, DfCinandant 

5®4 

The day upon which an acknow¬ 
ledgment was taken, being left blank, 
was permitted to be fupplied by af- 
fidavtUv JLaae v. Bennett* 5®9 

6. Where’^c .tenant fhould haveappear- 
cd in Hilary term, and he did not ap- 

■ , .pear till Ec^er term, the Court would 
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not permit the appearance to be en« ' 
tered as of Hilary term. Buxzard, 
Demandant i ^Vare, Tenant; Baxter, 
Vouchee, Page 589 

7. In a recovery ^he attorney upon 
the recotll cannot be a commiflioner 
for taking the acknowdedgment of 
the warrant conftituting himfelf th< 
attorney. Sbamtt Demandant; Ware, 
Tenant; Clnlow, Vouchee, 590 

8. All fines to be left at the chirogra- 

pher*s office within 14 days after 
paffing the King’s filver office, 6n 
pain of contempt. Regula GeneraRs* 
Trin, T, 52 G. 3. 600 

9. If an ateorney employed to levy 

a fine, miflays the papers, and does 
not complete it within the time 
required by the rule of Court, Tri¬ 
nity term 52 G. 3. the Court will 
not permit the fine to be afterwards 
perfefled, but will, if all the partibs 
be alive, diredt a new fine to be 
levied at the expence of the attorney. 
Stone V. Stone, . ■ ii. 

10. Where a recovery had failed to be 
completed in the term in which it 
was intended, through the refufal of 
one of the vouchees to accede to it, 
the Court, in a fiibfequent term, 
for the benefit of the other parties, 
permitted it to be completed. Warm * 
dak. Demandant; BeU, Tenant; i?o- * 

idnfon. Vouchee. 618 

# * 

11. Tlie affidavit ©f the taking the 
aftknowledgment for a tecovery muft 

, ftate that, the. party knew it was 
for the purpofe of fuifering a feco- ' 
very. BkafJale, Demandant ; AUxm ^ 
ander, Tenatit; ,Eyres and atheut,* 
Voufhees. ^ 7I7. 

I a. ■'If • 
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12. If an eftatCy of which a recovery ia 

fafieredy lies in two^conntiesy there 
rnuft be a feparate affidavit of the 
caption in each county. Lee, JDe> 
manJant ; Rq/bkighg ^tnant $ Rafb^ 
leighi l^uthee. ' 73 ^ 

13. One of fevetal conufore having 
been mifnamed in one precipe and 
writ of dedlmut potejiatem, under 
which his acknowledgment had been 
takenj and he having acknowledged 
under a new prec^ and Jedimus po- 
t^atem, in which he was rightly 

, named, but to which the acknow* 
Icdgment of another of the conufors, 
who was then abroad, could not be 
obtained, the Court permitted one 
fine to be compounded of the ac¬ 
knowledgments under the two feve- 
ral writs, but at the peril of the 
parties. Se-well, Plainitffi FUmn^, 
IVilUamt, and others. Deforciants. 

817 


FINES AND RECOVERIES, 
AMENDMENT OF. 

1. Recovery amended by fubflituting 

the name of the attorney for the 
name of the vouchee, which had by 
miilake been inferted in the place of 
the attorney's name. Shaw, Demand- 
astts Leblanc, Tenant; Ramfay and 
Wife, Voachees, ^ 98 

2. The Court refufed to alter a reco¬ 
very by fubftituting one joint-tenant 
to the precipe for his companion. 

— Demandant; Bt^weU, 7 V¬ 


Vonehee. 


101 


i^MK.eeovcii|^Knended by inferting 
vtnore acresra land, there being an 
W ^iscefSi of acres of wood and meadow, 


and too few of land. Strongs 
Demandant; Still, Tehant; Drake, 
Fouthee. Page 155 

4. In applying to amend a recovery, 

i^ is not ncccdary to fliew the title to 
the Court, further back than a.feilia 
in tail of the vouchee. Simeon, De¬ 
mandant ; Waheford, Tenant; Mar- 
Jhall, Fouchee. ' ih, 

5. The concord of aline Loipg loll be¬ 

fore it had palled the ctifos hti vium 
office, the Court permitted a new 
concord and acknowledgment to be 
prcpaied, and the fine to be per- 
fe£led. Wright, Plaintiff; Wright, 
Deforciant. 193 

6. Warrant of attorney in a recovery 
amended by inferting an additional 
chriftian name of the vouchee. —•— 
0 *Brien, Vouchee. 

7. Recovery amended by tranfpoling 

I the chrillian name of the demandant* 

^ Shepherd, Demandant; James, Te¬ 
nant; BoughtonyFouchee. 226 

8. Recovery amended by inferting the 

i /i/Am e/* Wroxham, where poflelfion 

had followed the deed ever fince, and 
the tithes appeared to be intended 
to pafs recovery. Colliery Demand¬ 
ant ; Lord Chcflerfield, Fouchec, 226 

9. The belief of a perfon not born 
when the recovery was fuffirted, that 
certain eftates were intended to pafs, 
fttffices for amending a recovery, if 
tbe-deed countenances the belief, and 
the poEelfioo has gone accordingly. 

\o. Recorery,amcnded by infertion of 
a parilh in which a ceita^'^^j^fe lay, 
the cTofe being named in'the deed 
declaring the ufes, but the parilh 
being no otherwife named in the 
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ileed than by reference to a xnap in 
the margin, a>n which the name of 
the clofe and paufli were marked to« 
gether. Baxiei , Demandant; Baxtert 
^fenaxtS Kewmant Vouchee. Page 249 

IT. Fiiic amended by itifercing the 
woid aJvo«fon, the woid reftory 
being thought infufiicient. Manhj 
V. Tatktfall ^ 251 

12 R cco\ ery amended by increadug the 
number 17 mtfTuagcs, which had I 
originally been all, 1043, into .^hich | 
number they had been fubdivideJ. 
HotnCf Demandant; RoJJiler^ Vo chu. 

366 

13. In a fine whcie the otiginal writ is 

infenfible^ the Couit will permit it to 
be amended. Cool^ lH*tnttff; MtVeSy 
Deforciant. 644 

14. Whete a deed leading the ufes of a 

fine no otherwife afeertained part of 
the premifes omitted in the fine than 
by itfeiring to a devife, which re¬ 
ferred to a deed of partnerihip, which 
contained a covenant to pui chafe 
lands, which covenant had been pci> 
formed, and lands had been pur- 
chafed, the fine was permitted to be 
amended by tbeinfeition of the lands 
fo purchafed theicunder. 708 

15. Fine amended byinfertion of newly- 
ere^cd woiks and buildings. ib. 

16. Fine amended in clerical mifpri- 
fions, which made it infenfible. ib. 

17. A writ of aovenant cannot be 

transferred from one county to ano¬ 
ther, nor can parifhes comprifed in 
wrong counties be tranfpofed to the 
ri^ht counties. ib* 

18. But additional pariihet in the fame 
county may be inferted, where it is 
feen by a clear rrlatipn, that land in 


9^9 

thofe patifhes was intended to pafi>. 
Cell V Teatet.^ Pas'* 708 

19. Recovwy amended by increafing 
the quantities of fpecific clofes, de- 
fciibed in thddecd as being of fmaller 
than the true quantities. Alexander^ 
Ditnandant. 734 

20 Where lands in ttvo parilhes were 
Conveyed as lying in the parifh of 
Cr., which was the true mme of 
neither of them, nor of any parifh, 
but was an ttddition equally appli¬ 
cable to both, the Court peimitted 
both paiifhes to be'added to an bid 
recovery. Jacobf Demandanti Duke 
of Dovonjhhef Vouchee. 737 

21. The Court will not amend a re¬ 

covery by inferting more parifhes, 
unkfs it be iitcfiftibly clear that the 
land in thofe parifhes pafled by the 
deed. 738 

22. Although the intention to pafs 
them be fwoi n to, and the con/lruc- 
tion of the deed, at the worft, is 
only doubtful. 

23. But whcie the deed clearly pafTes 
them, omitted parifhes may be added. 
Kinderlyt Demandant} Dommlle^ Te¬ 
nant \ Stt C. IV, Bamfylde^and Geo, 
W. Bam/yldet B/q. Vouchees ib, 

24 Conveyance to make a tenant to 
the precipe of the vouchee’s manor 
of J. in the parifh of R., and of all 
bis manors ahd lands in R., or In 
any town or towns next or near 
adjoining theretOt Recovery of the 
manor of J,f in the parifh of B, 
an^^nded by inferting fix other pa¬ 
rifhes, upon affidavit that the manor 
of J.f extended into thofe fix pa¬ 
rifhes, that they were adjoining t#' 
B,, and that the vouchee had exesili 

1 cife4 
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cifcd owncrftiip over thofe parts be¬ 
fore the* fale and not fince^ af)d that 
they, were intended Co^viky 

Demandant, ^ Pag^ 749 

2C. Where the deed t« ifakc the tenant 
to the precipe is loti, 5 ' recovery is 
not to be amended by an attcHcd 
copy of that deed. 79® 

2r6. Nor by an office copy of the en¬ 
rolment of that deed. 79S 

27. But it may be amended by the en¬ 
rolment itfclf being brought into 
courts Davfney, Dem-^ndant; Nenv- 
/omfy Tenant; Lori Dpvjne, Vouchee. 

798 

28. Original writ and other proceed¬ 
ings in a recovery amended by in- 
fertiijg the county of the town of S. 
for the county of S. Rq/bleigh, De¬ 
mandant s Left Tenant / Smithy 

"Vouchee, ®55 

FIRE, 

See Repaiks, i, 2, 
FOREIGNER, 

See EnEmy. Licence to 

Trade. 

FORFEITURE, 

See Re-entry. Repairs, 

FORGERY, 

See Felony, 2. Indictment, i. 

FORMEDON, 

' See Limitation of Actions. 

foundling hospital. 

Under tlte Foundling Hofpital paying 
EA, 34 G 3. e. 96. . the landlord of 

..R new-built houfe is not liable to be 
rated for it before it is inhabited’. 

'^ayor Y. Kaowkr, Page 635 


FRAUDS, STATUTE OF, 

'ee AcRECraeNT, , l, 2, Auc¬ 

tion F fcR, t, V, 3, 4. 

FRAUDULENT CONVEY¬ 
ANCE. 

A creditor having taken in execu¬ 
tion the goods of a Defendant who 
had confefled judgment, and having 
herfcif bought them by public auc¬ 
tion, and taken a bill of fale for a 
valuable conGderation from the flie- 
rifF, and let the goods K) the former 
owi>er for a rent, which was ac¬ 
tually paid, has a title which cannot 
be impugt/ed as fraudulent by other 
creditors having executions againft 
the fame Defendant. Wathins v. 
Birch. Page 823 

FREIGHT. 

f. The bill of lading of a cargo, fhip- 
ped at Danl%,ic on board a Pru/Jiany 
expicfled it to be 100 lalls in 2092 
bags. The confignec had purqbafed 
it for that quantity, EngSfh mcafure, 
but it did not amount to that quan¬ 
tity by the Dantzic meafure, which 
is larger : Held that the mailer 
was entitled to freight according to 
tiie mcafure in the bill of lading, and 
exceeding the Dantzic mcafure. 

' Moller V. 1 . ivlng. j 01 

2. The owner of a veflel and part- 
owner of the cargo fan^fiontng a 
pledge by his partners of the bille of 
lading, which were figned for the 
delivery of the goods oD payment of 
freight, pledges the goods ^nd the 
) freight of them together, utilcfs the 
freight be exprelTed to he excepted. 
Gride v. Milne, * ‘ 

FRUlt 
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FRUIT TREES, 
Trees, i. 


G 

. GAMING, 

Sa Money had end received, 2, 

$• ^DOMBMT, 2. 

GOODS SOLD AND DE¬ 
LIVERED, 

Movfcv PAID, 1. Interest or 
Momev, 4. Trover, 2. 

1. ^, a merchant, pnrehafes goods of 

for the nfe of G , who is prefent 
and fele^ the goods, and ilipulates 
with B* the price and other terms of 
the purchafe. ^ credits B. with 
the amount, and debits C with the 
amount and a commiflion. B. ere 
dita in his books and invoices 
B cannot recover the price of the 
goods againft C. jtdAfon v Gan- 
dafequi . Page 574 

2 . Where one petfon purchafes goods, 

and another is aftet wards permitted 
to ihare in the adventui c, the vend- 
orE cannot recover againft fuch other 
perfon fur the price of the goods. 
Totmg V. Hunter . 583 

GOODS AND CHATTELS, 

PROPERTY IN, 

dkeTaovBR, I. 

GUAR AN PY, 

.SsrLtait,^*. Bond, i. 

guardian, * 

Practice, II. 5. 

Vofc. IV. 


.H 

• f 

HORSE RACE, 

See MoNbY HlfD and rfcuved, 2 . 


I 

ILLEGAL CONTRACT, 

See Money had and received, t* a» 
3. 5. Bastari y Bonds* Judo- 
MEKT, 2. Licence to Trade. 

A 

IMPRISONMENT, 

Arrest, 1. Pleader, IV. l, sp 
3 ^^RMT, c, 7 , 3 > 4 * Pri¬ 
vilege, j. 

INDEBITATUS ASSUMPSIT, 
See Assumpsit. 

INDEMNITY BOND, ^ 

See Bond, 1, 2 . 

INDICTMENT, 

See Felony. 

In dcfctibing the offence*of forging a 
flamp. It IS enough to dcfcrihe it aa 
a (lamp prQxidcd and ufed in parfu» 
Alice of an act of paitiament, without 
fitting out the impreftlon ot in- 
fciiption, or naming the aaoDont of 
duty denoted thereby. Rex v. 
C Ihcotu 30O 

. INFANT, 

d’epCpVBNAMT^, 1. Pl*ADBR,III. I.' 

INQUIRY, WRIT OP. 

After an award of a writ of eiujuify nf 
damages, it final Judgment be gindi 
3 (i *>r^ 
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for a certain fupi with the PlaintiiF’ I 

aflent. it ie no caufe of error, al t 
^ ■ 
though the record contain no entcy 

of^any in(|uifition ex^utfd. Gwd 

V. in Etrer, Page I4ti 

INROLLMENT, 

Stf flMI8| AmBN1>MEMTOF,I9»20>Z1. 

INSOLVENT, 

See Bail* 11 . i. Asguitv, 5, 

Tttc Court will not graaht a one*day 
rule with only one day’s notice to 
discharge an infolvent debtor, though 
it is prayed 'for on the lad day but 
one of the term. Anonymous* 588 

INSTALMENT, 

^srDai'aAZAUCB. 

INSURANCE. 

Xm Of vtdidity of the infaranee, 

II. Of the of a valid infuranci, 

III. the oBt of the infured. 

IV. ieturn of premium. 

V. Of the tm^mBion of partienktr ex- 
prejfiotu in a policy, 

VI. Of the Pelative rights ef ^fntred, 
hrohtr and undet writer. 

L And Ja Licbmcz to teape, i, 2. 
9, 10, II, 12. Coavo-T, ij 

®» 3 » 4 » 5 * 

Z, A- policy was eftdwd at four gui- 
' peas per cent, on hemp marked R» 
aud valued, with certain returns of 
pvenuumf upon arriral at eertain 
ports, and warranted to Ail before 
the 20th of Angn/ls which was a 
ifotttner riflt and premittin. By a 
^jaetBOtanduna indor&d the u^r- 


writer, for four guineas ad^tiondl* 
and the return of ^e. lefs for arrival, 
abfolved the afluicd f>^i® Ihe Var*> 
rai^ty of failing before *24ath 

making it a winter rilk, and wiw« 
drew the maik of the heiap. Held 
that thefe were not fuCh alreratioUa 
of the fubjedt-matter infured, and of 
the terms of the policy, hut that 
they might be made by ftat. 35 G. 3. * 

e, 63. f I without any new ftamp. 
Hnibard v. fqehjoe. Pagd 169 

2. If a policy ia executed in the printed 

form, without any fpecific fubjefii of 
infuraace being inferted in writing, 
and the fubjeA>matter is afterwards 
added in writing, and the addition 
ligued by fome of the underwriters 
only, the afliired cannot recover 
again ft. thofe underwriters who do 
not fo figo, on the contraiA, as it 
ftandb altered by the infertion. 
Jjanghorn v. Cilogao. 3)0 

3. A policy at and from G. on goods, 

beginning the adventure from tha 
loading on board the Ihtp, wiS not 
prote£t goods laden on board before 
the fliip’s ai rival at C. Langhom v. 
Hardy. 628 

4 If a BrUi/b fubje£^, purchaflng, b7 
the king's licence, a hoftile built 
veflel, which is not ttitiiled or re¬ 
quired to have a Bridflt legsdtr, 
charters her bn a voyage out to the 
Jhuares and home, and fciuls her to 
fea with a crew in which there it not 
the proportion of BrtHfh marmerii 
required by flat. 12 Car. 2. e. iS. 

f. 14.: this does not avoid a policy 
on the outward part of the voyage^ 
becaufe non eeiiefiat that the owuera 
will not obtfiia a due propp^iou of 

Br^lk 



INDEX TO THE PRINCIPAL 1 «CATT£ 1 ^. 9V 


Snii^ Swofn before her return* 

Page 856 

5* an ohjeAion to the fame 

(he is foreign buUt, for 
held, that the ftat. 49 (?. 3. c/60. 

t. authorizes the ihips of anf 
cdttntty !n amityt by the king's 
licence^ to bnng foreign prodnce to 
Mngland^ though not Eng^-bullt or 
rf^'ftered* contrary to fs 3. & 10. 
of the iiat. 12 Car 2 18 ; and 

that a ihip purchafed by a Briftflt 
fnbjed from an enemy with licence, 
is the fhip of a country in amity; 
and nan conflat that a licence to import 
wHl not be obtained befoie the ad 
of importation is complete. ib, 

6 , And for the fame reafonsy the in- 
furance on the homeward part of the 
voyage was not Illegal. tb 

7 If a mafter fails under a charter^ 
party, ftipulating for a voyage of 
which a part is illegal, fentble that 
this does not prevent bis infuting on, 
nor fubjeA him to forfeiture for the 
part antecedent to the illegal ad, 
for as he cannot be compelled to per« 
form, nor enforce the payment of 
freight on the illegal part of the 
adventute, it may be prefumed that 
he will abandon it Semble» Sewell 
V. The Boyal Bxehange. tb, 

n. And fee Convoy, 1, 2, 3, 4, 5. 
Ships RtcisTay, i. EviDawps, 
11 . 2 . Monly Had and ascaivo 
so, 4. Bvidsnci, 11 . 5 Con- 

TatBOTlON, a. 

t. The accident that an owner has 
eifeded an infurance, does not im¬ 
peach his right TO ^cover general 
avettgd. Prices Neble 123 


z* The lial^tyof the undeirntterit 
not»reftrided to the fingte imopnt 
of his f|}hfcp^tton, but he he 
fubjed cither to feveral fvengtt 
lofl^ or todin average lofs and total 
loft, or to money eapeaded and 
labour beftowed about the defence, 
fafeguard, and ^covery of the fliip, 
to a much greater amount than the 
lubfeription; and ift dudl be reco- 
ven^ble as an average Ibft. JLe Che- 
mnant v Peatfon. l^ge Sdy 

3. Whether in a cafe where the af- 
fured had no intereft in the property 
infured, but has recovered agatnft 
the underwriters, who were not aware 
of that defence, the udderwritera 
can recover back from the alTored 
what he has obtained by hk jfidg* 
i^ot, quare. Grant v. HUL 386 

4. Under a liberty to touch and flay at 
all ports for all purpofes whatfoever, 
the ftafy moft be for fome puipole 
conneAed with the furthbrance'of 
the adventure. 

5. Whether the purpoCe is WitHIh the 

fcope of the poHcy, ft a gueftion for 
the Court. ib, 

6. The policy not limiting the time of 

ftay, whether a ihip has thud ml 
unreafonable time, is purely a ^aeft 
tion fol the jury. LanglUm es. 
dUnutt-, tf. 

7. A cargo infured by a valued policy 
was confifeated and fold; but the 
enemy permitted the foreign con- 
fignee to rftaio from the prooeeda 
the amount of his acceptances; the 
afiured not having abandoned, the 
lofs became partial only, and |bo 
ddured was entitled to ithovar {nuft 

3 Q.» ^ 
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^ underwrite u ffUi bearing the 
iarite propbition to lilf fnhfcripvion 
w "lihelpIt 'Qlttinat^ftiftaine^ b$i^ 
to iStO/ivlielie 'wdoe die 

V. GSTvi. Pege«o 3 

iCh a^^Litexei toT«a»ui 

X* X btrojeer. In poiAMnee of inUroc' 
'tibns previoufly received Sun- 
dtrUuMtft e&ded a poRcy at fJoytP^, 
■t a time when a letter lay on k» 
table at the coat exchange unopened» 
announcing the thip^'a tofv. Held^ 
the jury prere warranted in finding 
iht^ wpa no filch want of diligence 
ai avoided the policy. Wake v. 

vlf/y. \ 493 

4. ihih^ waa infured* warranted free 
of mijptn^ in port. A letter an» 
bdondiag her capture ilated it to be 
in poA, on which the undei writer 
ntki afliired adjuftedy the former re- 
tmwedf und the latter received back, 
dte premium. It afterwards ap- 
pdbM the capture was not In port. 
Htkftthht the afliired waa not pre- 
ehiSed by the a^uftment and rep^* 
tnent frdm reoolcm|^ <A the policy, 

7*5 

5. mother the noden)rriter*a name 
^9d trectt ftnwk off the^adjufiment 

i 3 . 

4. Or btf* the poll^ allb. R^ner v* 

AUR , it. 

5. it ^ nnt to f« condttdcd that a 
difor^r with which n perfoa is 
adllK9^ hsfeea jN tffefti ap infur. 
aiiee on his life, is a difoshp* tend- 
i[|g ll^ihorteb 

fv H a. » 


the mere cffcuaftance that he after* 
wards dies Of k, if tc be not s ifforder 
whidt generally his that tendency* 
$VkaJI»a T. M«mv»nnpf^ ^3 

6 . a vefijeL things hkhi^lrommiilnf- 

tue country, ondhr a liocuee, a etlgo 
of enumentsd goods, aifid alfb.ccr* 
tain other goods not liceii£ied,^tiie 
infuranee on the licenied goods is not 
thereby vitiated. ypt 

7. In 18x0, it wal lawlhl for a Ham^ 

bwrgher to hrbg goods to this coun¬ 
try From a hoftile port under ftndt 
blockade. PiefihtH v. AUxyU* sf . 

8 . The owners of a vefle], who by per¬ 
forming tbe legal iKpulattons of a 
charter-party, provoke coOfifeatton 
by the illegal and piratical aift of a 
foreign ftate, do not thereby avoid 
theii airuiuuee. &«ve//v./ligro/ jSm- 
ebange JtJfurUnet Csw/eny. 856 

IV. 

I. Whether upon a ftipuhtion lo re¬ 
turn five per cent., if iails udth o 0 a« 
voy for Gatmburgi, and arrives, and 
five per cent, more, if fans* for her 
port of driivery, und earrhres, a*i«- 
tum of premium be due for her arri¬ 
val at Qmtnburgb^ though fbe never 
arrives at her port of deliv^, piMVri 
Lmm ▼. Cermae. 483 

3. Where a total lofs is rccooered, there 
cannot be a return of premium for 
convoy, becaufe the> total lofo in- 
dudes the entire premium added to 
die invoice price. Latghgma^JtU^ 
f *!«• 5II. 

3. If« poUqr be avoided by a mil^e- 
prefenUtinn madoprit^utiraud# the 
affttjred is enthjhd t^ p reUiraof fho 

^ V. dhP 

f. Am. 
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1 . A lofii occaficmed by tnotber flitp 

fanning doi^tt nbe inlari^, 

through grofe negltg^ncti a a loft 
by gerift of the lea. Smuk ▼. j'fO/A 

Page 126. 

2. A p( 4 iey at and from Mariinifut 

anS all and every IVfJl IntSa iflanda* 
warrant*! a oourfe from Mar^ntqtu 
to iflands not in tlie homeward voy> 
age. Anitrfan. 229 

A poltqy contaiiied a warranty by 
the aflured againft confifcation by 
the government in the Aiip’s port of 
difeharga. A veiTcl deftined to 
difchai^ at Pillau, anchored two 
German miles from PtUan, three 
milei* without the roadftead* where 
veflels unload in order to come over 
the bar into the inner harbour, and 
was there captured by foldiers com¬ 
ing in alwat from PiUau .* Held 
tlutt thia loft was not within the 
warranty. Levy v. Vaughan* 387 

4. If a vcfftl is taken at her moorings, 

being neither within tbe caput fwiuit 
nor within that part of a haVen 
where fhlgs unload, the underwriter 
is nntdiftharged by a warranty agaitift 
•« oapture in the fliip's port of defti* 
nation.^* KeyJ^ ▼. Scott. 660 

5. Whether a veflel warranted free of 
captnte In pi#rt> be in a port or not 
at ihk time tof her capture, ft purely' 
a gneftfon of fea for the jury. 
R^fner v. Peatfon, 

ti. Whether the place where a veiftl 
cafto anchor, ft within her port of 
dil^arge, ft a faa for the jury, not 
a cpieftioti of fattr. Z*einn v. iVirew* 
ham. ^ 72 * 


^ t 

1. upon aif adfon againft the yhiatt* 
writer for a loft, the niMletymkIr 
cannot fet dff the premiuiM, aK 
though they havo never ftefti paid, 
onlefs he can make it appeay that 
the ftate of the relative accovnta 
between afTured, broker', and under 
writer, ft fucb as to take tbe cafe 
out of the or<iinary rule, yrhiefa it, 
that the receipt of the underwriter 
for the premium conclufive evi« 
dence for the afiured that hi haa 
paid the premium to the ander- 
writer. Le Gaminde v. Pigaa* 

. Page 146 

2. A broker who is indebted to the 

affignees of a bankrupt ipit premituoa 
due to them upon pollctea fub;» 
feribed by Jthe bankrupt before hft 
bankruptcy, ts not entitled to fot oft 
returns of premiums due Upon the 
arrival of (hips ^hich hove arriit^ 
fiiice the bankruptcy. (?e£jfMdF vt 
Lyon. 554 

3. An infarance broker who ft in¬ 
debted to the effeds of a bankrupa 
underwriter for premiums, CBiuu$|tt 
without an efpeoial anthority,.&t 
againft iW debt, fums due froiO t!^ 
underwriter for return of pnniliiiaa. 

4. Whether the returns became due 

l^fore the bankruptcy, * 

5. Or after the bankruptcy. Mhaip 

V. Forre/ler. I4I 

d. An uttdersvriter jfttnnot kp o,fl^ as • 
mutual credit, a toft a^cminjg pftcy 
the banlnrupccy of tbeiftiiiniLagaftl^ 
premiums*^'of the ikme and otlliOT 
policies doe before the bankruptcy 
3 0^3 from 
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« lifotii lihe^ alBired. wW was himlcAf 
his own iafumnce hrotoan dSedifug 
thi^pohcifstr v«« 

7. Neither can he fee off returns of 
preinitim iijion voyagef not complete 
befere the bankruptcy, t i 

8. Although tlic uG^ca-writer inuft« 
upon tbu coRclufion of the advon* 
ture» neceffarily become debtor to 
the affuredt either for a lofs or a 
retura of premium. 

mu$uk» ib, 

INTEREST OF MONEY. 

Jindfit MoaroAGS. 

1. No mtoieft given on affirmance of a 
judgment on a replevin>bond. ^notiy- 
m 09 t., 30 

a. lotereft allowed on affirmance of a 
judgment on a contract to make 
good to the acceptor of a bill, fb 
much money as the dividends of a 
baaknipt^s eftate fliould fall iHort of 
the amount of the bill. Furloagt 
Y. Ssfciet, 350 

3. Intereff allowed on the affirmance of 
a judgment obtained for the balance 
of a merchant’s accounty and for 
on that balance. Hatamel v. 
Ahel* 29S 

4* Intereff allowed upon the affirmance 
of a judgment for goods fold and 
delivered, which wtre to have been 
paid for by a biOt the bill not hav¬ 
ing been given, ididdleton V. Gtfl 

398 

Intereft is not allowed upon the 
•pffirmanee of a jndgmeat merely for 
money lent. 346 

<6. But intereft ft idlpwied upcm the 
of « judgigeiie for the 
iWimr*- tit tceounc ffir money 


lent and folr^Dtsreft upon the ad« 
vancesi where the Plaintiffs, asJbtnk- 
ers, have been in the habft of charg¬ 
ing it. Gesya v; Page 346 

7. ^o intereft on affirmance in error of 
a judgment on a bail recognizance in 
the King’s Bench. AnonymtM. *izz 

8. Intereft given on affirmance of a 

judgment on h promife to give a 
mortgage. Anonymous* 876 

JOINT TENANTS, 

Ami fit Fimls and RLCoVBRits, 

AMeNDMENt'OF, 3* DtSFEfiSS, I. 

JOINTENANCY IN CHAT- 
TELS, 

See Trovbk, i. 

JUDGMENT, 

1. An averment of a judgment ob¬ 

tained againft A^B* is not proved 
by evidence of a judgment ogafei^ft 
A. B.' and C. B* Beaifitm v. 
IFooi, * 13 

2. A young man gave bills for the 

amount of a gaming debtj and 
when they were due be renewed 
them with the then holder, and, 
for the laft bills, when due, be con- 
feffrd a judgment. The Court 
would not fet afide the judgment, 
unkfs he could affed the holder of 
the bills with notice, but penaitted 
him to try that bA in ap. iffue- 
Grergs v. StanUy. dSj 

JURISDICTION, 

Sei CovEt MaetUi.. CdvilT of 
RBqpiSTE* Nafit. ii 

JtTRY, 



raOlEX TO THE PRtNCIEAL MATTKES. 9*9 


JURY, 

Su Tmu, s. 


L . 

• 

LACHES, 

Stf BiL|,OF Exchahge, 2 . Nbgli- 

GBHCE. 

f.AND, SALE OF, 

Ste Purchaser. 

LANDLORD AND TENANT, 

SeeJJs2 AND Occupation, i. Tb« 
NANT AT Will, f. a. Trees, i. 
Lease, i. Pleader, V. 6. 7. 
Distress, I, 2, 3. Covenant,3, 
4,5,6. Foundling Hospital, 1. 
Re-entry 1,^,1. Assvmpsit,i. 
Action upon 1 he Casc, 4. 

LARCENY. 

A banker's clerk enters a fi^itious 
fum in the ledger to the credit of a 
cuftomer, and tells him he has paid 
that fum to his account; and on 
the faith of it obtains ftom the cuf> 
tomer his check on the bankers, 
which" the prifoner pays to himfelf by 
bank-notes from the till, and enteis 
in the wafte-book. a true account of 
the check, 4''>«rer, and notes, as 
pfiid to ** a man.*’ This was held a 
Idonions taking of the notes from 
the till. Tix King v. JIamtnon, 

Page 304 

LEASE, 

^i^eTaais.i. Covenant, 3,4,5, 
6. Distress, 1,2,3- Variance, 1. 
Mbsn e ProfitI. Re-fntrt, 2,3» 
Action upon thi Case, 4, 


A teafe rendering rent clear of land* 

, lord’s propffcy-tax as good as a leafe 
renderiAg tbe<fame rent fuligeA to a 
dedu 61 ion thereout of the property- 
tax. TMHar v. PrtntUi. Page 549 

LETTERS, 

Andfee Evidekce, IV. f, 2, 3, 4. 

LIBEL, 

Set SlfANDER," I. 

LICENCE TO SAIL WITHOUT 
CONVOY. 

See Convoy, 1, 2, 3,4, 5,6. 

LICENCE TO TRADt. 

1. Under a licence to a Brttifb mep* 
chant, by name, on behalf of himfelf 
and others, to export to P, and 
to import a cargo thence, an alien 

I" enemy may lawfully be interefted in 
the export cargo as well as in the 
import cargo. Fei/e v. Bell. 4 

2. If a merchant, Britj/h by domicile, 
and two neutral merchants, his 
partners, export goods from London 
to an hoitile port under a licence 
granted to their broker on behalf of 
fcveral Briii/b merchants, and infure, 
although the neutrals become ene¬ 
mies before adlion brought, the 
broker may, upon a lofs incurred', 
maintain an a£Uon agaioft the under¬ 
writers to recover the value of the 

«joint 'intercils of the three. De, 
Tafiet V. Tayhr, 233 

3. A bcence to import djre^ iirGm any 
port in Norway, or to jail in ballaft 
fiwpi any port North of the 

to «ay pop^t in Norwegf, and in ei¬ 
ther cate to import fimp |)Moce, 
3 0^4 authc- 
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autholizesby the firft jcUujTe a fall* 
ing frool a Brittfi pot'll whf'tber 
Ntrii tir'S^ulh 6f tm Sebel^ tA 
fetch the cargo.* Z>e Cimiinm/ v* 
Pear/on^ ^ Page 367 

4» If a licence to trade be Umited in 
duration to a certain day, and the 
Veflel have not cotDj>llted her voy¬ 
age before the licence expires, it is 
incumbent on the Plaintiff to prove 
that fuch due diligepce has been 
ufed by the mafter of the veilel, that 
the adrentuie is ft ill proteded with¬ 
in the fpirit of the licence. Free'and 
▼. Waller 47 8 

5. But if there has been no default in 
* the conduct of the veffeU the licence, 
though expired, ftill protedls the 
adventure till its completion. 481 

d. ^ voyage legalized in its com- 
jnenctment by a licence for four 
months which expire during the^ 
voyage, may be legally finiftied, if 
fpecial circumftnnces, not in the 
power of the licenfed perfon to con¬ 
trol, clear of fraud and lachea on his 
part, have protrafted the vo) age 483 

7, But it is incumbent on the affured 
to prove the fpecial circumftances. th, 

8. It is not ncccffary that the ulti 
mate port of difehatge of a licenfed 
ftiip<‘ihould be fpeciftcd in her clear- 

, anee from Great BrUdin. Leextn v. 

Cormae* ^* 

If an alien enemy, commorant here 
{fader the King’s licence to refide 
here, purchafes goods for expoii^ 
UtiQiis tba exportation thereof by 
Vim, aftei^ hie Bteiiee to rtB6t lias 
peifed* is not pvotefted by a licence 
to traiks alfo oiMndd sAer his li- 
* fcaecfia vciide baa ceafisdr m 4 au*^ 
tbanyiig ibo cxportalioa of tbe 
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identical gbodf bj and it. or 
other merebhnta. WanHf t, 

Stalt* Page 605 

tc* A licence to< 4 vadoi vlftek is to ex¬ 
pire on a certain day, w01 proted 
the adventure beyond that day, if it 
be protradted by events which the 
licenfed party cannot control* 717 
11. And that, even though the cargo > 
be not (hipped till after the liccnea is 
expired. • il. 

12 And where a homeward eatgo, 
(hipped without laches after 4he 
licence expired, was, through perils 
of tbe fta, neceffarily unladen in the 
couife of the voyage, and deftroyed 
by (ire on (liore, held that the li¬ 
cence protefletl a cargo of the fpeci- 
(ied goods, fubilnuted for the cargo 
burnt St^ltn v. Glover* tb. 

LIEN, 

AttdfeeCoh&iGiiovL andConsignse, 

1 , 2 . Attornly, 5 . 6 . HarLB** 
VIN, 3 TeKANT AT WlLl,* 

A broker purchafing goods i^6r his 
principals, without their knowledge, 
adds to the terms of purchafe which 
the principals had agi eed to, a gaa* 
ranty by himfelf of their biUs. The 
goods were dcliveied to the broker; 
the principals became bankrupts. 
Held that the broker could neuher 
detain the goods as upon a ftoppage 
in trat^Ui nor had any Hen on them 
for the money he had paid on his 
guaranty. Gurney v, S&arp* 

LIFE INSURANCE, 

Ste IvsvRAticaj ni. s* 

* 

IMITATION OF AGTIONBI. 

Tenant in tail dies leaviDg ifiue in uil 

a grsndf 
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« i;raitd*d«Ag1>ter t fettc eovett* the 
grand^augliter 4 >et co!ver 4 ;ft Uaviog 
uH two fons infiintSy dM 
elder attaWtbe ag* M #•! yeat« and 
diei» the younger attains his age of 
31/ and 14 years after foef out a | 
wilt of formedon in the defceoder: 
Hdd that he is barred by the fta> 
tttte 1. c l6. Colter^ v. 

t>uUM* Page 826 

LOCUS PENITENT!-®, 

See Money bad and aeccived, 3. 5. 
Insveahce, 11I< 8> 3>4’ 

LORDS ACT. 

Su Insolvent* 


MALICIOUS ARREST. 

In an aftion for a malicious arreft the 
Plaintiff can recover no damages 
for extra cofts, nor any damages 
unleft malice be proved, of which 
the non-proffing of the firft adlion 
is not of itfelf evidence. SincUlr 
T. Eldred* 7 


MALICIOUS PROSECUTION. 

If a Plaintiff declares that the De¬ 
fendant malicioufly and without pro* 
bable caufe preferred an indidfcment. 
felting it forth, the averment is 
proved, if fome charges in the in- 
diftment were malicioufly and with¬ 
out probaide caufe preferred, al¬ 
though there were good ground for 
others of the charge preferred. 
JVffor. M 


htARKET. 

1. A prefcH^tion for toU ia r(dpeAof> 
goods fold lly {ample in a market, 
and afterwards brought into thd 

' city to he dtfUvered, cannot be fup- 
ported. Page 520 

2. Whethef toU of goods fold in a 
market can be due from the feller. 

I qu£re. 1 ^’ 

3. A clnim of toll-thorough cannot be 

fupported without {hewing a bene¬ 
ficial confideration moving to the 
perfon of whom it is claimed. ffUl 
V. Smith. ih. 

MASTER OF A SHIP, HIS 

authoeity, 

, See Dbmurrage. 1.2. 

MEMORIAL, 

See Annuity, a. 

MESNE PROFITS. 

1. In trefpafs for mefne profits, upon a 
plea of the general ilTue, evidence is 
not admiifible that the PlaintifT had 
accepted the rent of the premifes for 
the time in difpute. and bad agreed 
to wave the coils of the eje^ment. 
Daef on the Demje of Hilf, 'f»Leo, 439 

2. SembUf that a tenant, whofe uhdrv 
tenant retains the poflVflion after the 
term, is not liable for mtrfne profits. 
PerManfUldC.y Bwme’o.Ruhard" 

\ fon. 7a® 


iSllLITARY AUTHORITY, 

5 'ee AaMV, 1, a. 3.4. 


MISNOMER* 
iysYPtiXeticv, n. s. y.* 
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MIXTURE OF PROPERTY, ! 

AeTltOTEH, 3, J IF^ 

MONEY HAD AND RECEIVED, 

♦ 

J!nif(K Bankrupt, III. i. 

Where the Plainti£^ who was not 
an authorized army agent, negoti 
ated the fale and purchafe of a com- 
milfion between G* < 7 « and the De» 
{endant at a price above that allowed 
by fa» majefty’a regulations, and the 
Defendant, who «eas pnrchafer of 
the commifiion, after having paid a 
fum exceeding the regulation price 
to Gt Ct retained 3S/., the remain* 
der of the price agreed upon, with 
diredllons from G, C, to pay it over 
to the Plaintiff for his agency, which 
he promifed the Plaintiff to do: 
Held that the Plaintiff could not 
recover againft the Defendant the 
38/. as money had and received to 
his jufe, for he could not be in a bet¬ 
ter htuation than G C., and by 
48^.5. e could not 

have recovered beyond the regula 
tioo price t^avls v, Edgar Page 63 

j, A Plaintiff who by the Defendant^’s 
authority lays Ulegal bets in the De¬ 
fendant’s name, and loiing, pavH 
them without a fubfcquent expiefs 
dirc6rion fo to do, cannot recover 
from tlie Defendant the amount of 
the money fo paid. Clayton v« DUfy 

3. The Plaintiff having paid a pre> 
mium on an iliegal bet on a future 
event made with the Defendant 
claimed, before the riA was deterotin* 
ed, to be allowed to pmhre as a debt 
IMMlcr t commtffioa of bankru|}t^ 


which had aitemirda fflbed hgafiiift 
the Deftndant, the amoont of the 
premiums, but was refdfod by the 
eomnilibners. The commiffion be* 
« ing afterwards fnperfeded, the Plain* 

> tiff, after the rift determined, Xued 
the bankrupt to recover back the 
premiums without further notice. 
Held that the claim made upon the 
aflignees was fufficient notice to the 
Defendant of the PlaintiiSi’a intcn* 
tion to refeind the illegal contraft. 

V. Waffb, Page 290 

4. The Defendant having, for feenring 

a debt, taken an indorfement of the 
bills of ladittg of certain cargoes, 
which was void becaufe made after 
an aft of bankruptcy committed by 
the indorfer, effefted for his own 
account an infurance on the cargoes; 
and a lofs happening, he recovered 
againft the underwriters on a count, 
averring intereff in the aflignees of 
the indorfer, then a bankrupt: Held 
that the aflignees could not recover 
over this money, as had and received 
by the Defendant for their ufe. 
Gremt v. Hill. 380 

5. A perfon who depofits in the hands 

of a ftakeholder a fum as a wager on 
the event of a boxing-match be* 
tween himfdf and another, may, 
after committing a breach of the 
peace by flghting, recover back his 
depoilt from the ftakeholder, having 
demanded it before it was paid over., 
Smtb V. Bkkmore^ 474 

MONEY PAID. 

If a carrier, by miftake, deliviim to 
h, goods configned md ibid to 

Vii 
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Hope to aiiy port to the EAfl*^ard 


end Jt« Appropriates the goods, and 
the qarricr on detpand» without ac- 
tioi)* pAiy^C* their value, the carrier 
may recover it againil B* as money 
paid to it’s ufe. Page 189 

3. ^nt not as the pnce of goods fold 
and delivered to B- Brmun v. Hodg^ 
fo »» ih . 

MORTGAGE, 

And fet CovavANT, 5. 

X. If a mortgagee recovers pofleffion 
of the mortgaged premlfes under a 
judgment in an undefended eje6t* 
ment, the Court has no JurifdiAioti 
to reftore, on payment of the debt, 
intereft, and cods, the pofltl&on tb 
the mortgagor, who has not ap¬ 
peared. 

2. But if the recovery is had againft a 
tenant of the mortgagor, the Court 
will fet a&dc the judgment and let in 
the mortgagor to defend aa landlord, 
that he may be in a condition to 
apply to the Court to day proceed* 
ings on the terms of the datute. 
Hoe on demtfe o/Tubb v. Roe» ih, 

MUTINY ACT, 

See Army. 


N 

NAVIGATION ACTS, 
IhsurAmce, 1 ,4,5, 6. 

r 

It is, under 15 Cor. 2. e. f. 6., ille* 
gal to export manufaAures the pro* 
duce of Europe f from the Cape of Good 


r in Ills majvfty’s poflellioB. Npriothe 
Operation {>f that a£t fofpeoded by 
the order in council of xsth April 
1809, CStder 181X. Graj v. 

thyd. Page 137 

NAVY. 

An aftion lies againft the commander 
of a (hip of war who takes the bullion 
of a private merchant on board, for 
not fafely keeping and delivering it. 
Hodgson V. Buihrton, ' 787 

NEGLIGENCE, 

And fee PiNi, Practice or iety* 

INC, 

An attorney having omitted to perfeft 
certain fines, in obedience to the 
rule of Court of Trirutj term 52 G. 3 
the Court granted an attachment 
againft him, with cods of the ap¬ 
plication made at the in dance of the 
cyrographer. Gruggen v. White, 881 

NEUTRAL, 

See Licence to trade, 3. Ivsvr* 

ANC£, HI. 6. 

NOTICE. 

S'ee Bill OP Exchange, 4.6. Eject¬ 
ment, 3. Bankrupt, 111 . 
Purchaser, 7. 

NUDUM PACTUM, 

See Agreement, 1,2. 

NUSANCE, 

And fee Action upon the Case,*!. 

The Court Would not decide the quef* 
tion whether the G(dden^lcmBneuaJ 

were 
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n 

Mere t nofeDce wltbi^ tS G»*i, e. fendant upon revcrfpg ad^MtllailPTf* 
upon • motion to fet «Me |«dfmeq|i are htil rnjthe origtiii^ finti dpi 
confdl^d to tbem. m««i v. ^0^4. And their itcogntaaoce Imthfe al» 
, Page 5871 tera|tji«» to" ihe cmid«aBQ|itthn 


V 

O 

OCCtTPANCy. 

t. Mere ^icMT occtipaney of land* how> 
ever recent, give* a good title to the 
occQpier, wheretijkm he may recover, 
at Plaintiff, againft all the trorld, 
eaccpt £u<di as can prove an older 
and betitc title in themfclves. Cat^ 
Ibw V. CoO^. 747 

CaiX>SRS IN COUNCIL. 

Ofia/M/1809. {CapeofOMdH<^) 

*39 

Of to OO* 1811* {Cape of Good I/ept) 

» 4 t» *45 

• ORIGINAL WRIT, 

d'mP^iifai AMSK»MEMTor, 1^, 27. 
AMtnOMBlIT, 8 . 

OUTLAWRY, 

jindfeeVoLkcrxctt La. 

1. Error in faA, afligned to reveife an 
outlawry, that the Pefendant was 
•beyoitd leas, is not anfwered by ihew * 
ing that ie went beyond fras to avoid 
the Plaintiff's procefs. 691 

fhc Court will revcffe an outlawry, 
for a common bar error, on motion, 
upon the iame terms to which the 
Defendant treuld have been entitled, 
if he had Cued out his prrit of ^roa* 

haQ to he put in by the Be- 


money, or render thp Bjdcndant. 
Wood. " 


P 

. PARLIAMEkr, 

See FRITIX.SG&. Bait, L t« 

PARTICULARS, BILL dP, 

^eeBll.L OF PAJtTlCULARS., 

PARTNERS', 

See Goods sold axd DBLivtjiBD!, 3 » 

CoNSlCMOa AMD CoNSiaNBSf 1, e. 

Bamkrupt, ^L 8 . 

PAVING RATE, 
5 eeFouKDLiMG Hospital. 

PAWNEE* 

See Freight, b. CoNsiGiiOR*>Ann 
CoaSlGMEB, 1, 3 . 

PAYMENT, 

See Bill of Exchange, $. ' 

PEER, 

See pRIVIl BGB OF PAfLlAMEMT, J. 

PENAL ACTION, 

See EfidbitCe, 11 . 3. Usvrt, 1, s. 

A 

PETITIONING CKl^mrOK^ ' 

See BAstiJttrFT, t. !i.' EnumHdy, 

• T - ^ * 
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PLEADING. 


i. aj a6h*» jemder 

IX* idf Aeparties thereto, 

III* AF%ai peat^idetr nuUtere mtQ hi 
*ptaid«4. 

lV« Of eertfmty m fUadi^g, 
y* Qf the manner of plsa^g in gem 
neraU « 

VI. Oftitk, 

VII Qffwphifage. 

VIII. What eured hy verJiS, 

PLEADER, III. 

<4 

Practice, 111 . 1,2. 

If one of two partners is an infant, 
the holder of a hill accepted by both 
partners may declare on it as ac¬ 
cepted by the adoh only in the 
names of both; and if the Defend¬ 
ant pleads in abatement that the 
. other partner ought alio to be fued, 
the Plaintiff may reply his infancy, 
and it is no departure. 'Burgefs v. 
MerrtU, Page 46B 

PLEADER, V. 

Jiad fee Variance, i. 

I. A plea juftif)ing an arreA by a 
private perfon, on fufplcion of fclo- 
ny, moft fhew the circumftances, 
from which the Court may judge, 
whether the fufpicion were reafoii> 
able. 50 

a. Adion of falfe imprifonment: the 
Defendants pleaded that before the 
time wh^it, See* certain peifons un- 
known had forged receipts on Certain 
forged dividend warrantSi and receiv¬ 
ed the money purporting to be^due 


in refpcA thereof in bank n#tes of 
the Bank of Mnglemd* atnolEigfl which '' 
.^arad a note |for 100/., which pms* af- 
terwariXs exchanged there for other 
notes, and^ amongft them one for 
10/., the date and number of which 

<• was afterwardf altered 1 tbi|t after¬ 
wards, and a little before the time 
when, &C. Phuntiff was fifpieh^j 
poflefied of the altcied note, and did, 
imfy^Umsu^nmert di^ofoof the 
fame to axadl.B.t and after, and 
before the time when» fcc* i» a fs^if> 
eieus manner departed and left 
land and went to Seotlandt and fhere 
continued t whereupon Defepd^ts 
had reafunable caufe tOifofpeft, *and 
did fufpe£l, that PUintiff had forged 
the faid receipts, whereupon Jlle- 
fendants gently laid their hands-on 
Plaintiff, and carried to and detained 
in a gapl in Scotla/id^ in order that he 
might be conveyed, by a warrant to 
be iffued by a juflice of the county 
of Middlefex, to be dealt wftk ac¬ 
cording to law. Held that this plea 
was too general on demuner; for it 
is neceffary to fhew in pleading the 
caufes of fufpicion in certainty, in 
order that the Court may judge of 
theii reafonablenefs, and ufing the"^ 
term fufpicious will not aid what is 
neceffary to be averred. Mun w., 
Kaye, Page 30 

3. V^hether a Defendant juftifying Rn 
arfeft in St,otland» as made on fufpt- 
ciun of a felony committed here, 
muff fhew that the law of Scotland, 
as w&n as the law of Bnglandf war- 
rantcLfuch arreff, ^uare, 

4. Dr, whether the Defendant (hewing 
by his plea an arreff made in^dlcef- 
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4hiA wMch i( made k Sa^kud 
would l>e wanMWdv it doci imk & 
OA tiw Piainklff mtebmSk 

scply tfitfet by the law of Scotland Hie 
■rveft waa uot vam^ted, '^iiorr. 
Ae^ per Cjkcmboe |. Page 50 

5* In k t» fuffickMe if (be de> 

danitioo flwws fo mueb of the terns 
benefioi^ to the Plaintiff in n coa- 
teaft* as contprehende the point for 
the Xkfsndant^s faitore tn which the 
Plaintiff fucs. €ottmM t. Cijj^ 183 

6* In debt for rentj the (ennOt nay 
plead» as (o part* that he has paid 
lltadlorcPs propercy^al to that a- 
ttoaatv in nefpeft of the rent due to 
dnPh^iff claimed by the declart- 
tioOy after he has in faft paid the 

' 549 

7. ^15 not enough to plead that the 
jPeflendant was on the premifes at 
•nda ihorc time before fnn-fet On the 
renf*d8y> mdy to pay, without 
nmniog that he was there long 
enough before fon-fet to have count¬ 
ed the money* TiotUer w. Prentice, 


cure of Ibid^ ta&et andther benefice 
with core of (pais wf the’ mlue of 
6/., he thereby eiaates tiic 'former. 

* "'Page831 

2. When an eft of patikmeht tereates 
a new parilh church and toAoxy, and 
direAs that the bifltop ihall confer a 
certain prebend on the reApr, and 
that the prebend (ball remain united 
and annexed to the reAory for ever, 
this is not fuch an appropriation of 
the reAory to the prebend as makes 

^it an appropriate benefiCe within the 
flat. 2f H, 8. e, 13* /•3t<» and te¬ 
nable with another benefice having 
cure of fouls. ib. 

3. So, though aaother aA fpeaks of 

the reAcfy as infeparably annexed 
to the prebend* Braeun Nq/i College 
y. The Bifhop of SaJiJbnry, 831 

POSSESSION, 

See Ejbctmeht. OccuraMcr. 

POWER. 

AndJet Corr KO lx>, 4. 


VI. 

j. In trefpafs, if the Defendant juftify 
as Plaintiff in a fait in an kiferior 
caai;t, under nefne preoefs of that 
, court, he muft allege in his plea 
that the caufo of aAion arofe witlHn 
the jurifiliAion,atherwife the Plain- 
litf may demur. £vam v. Munjdey, 

48 

PLEDQE,. 

r ElGHT^ i. PaWNBS. 

' PLURALl’riES. 

1. If a clerk, hSviOg a^beuefice with 

t f. 


I. A power to trtiftees with the con- 
fent of the c^ui qae trufie, tellificd by 
writing under their hands and (eals 
attefted by two or more credible 
witneffes to make fale of lands, is 
not well purfued if the atteftation be 
only fealcd and delivered io ttie pre- 
fence of the two Witnefles. By three 
againib Maos^ld C. J. 213 

%. And an atteftation added after many 
years, witnefiing the figning, fealing, 
and delivery at the time of making 
the deed, will not fuppl^ the defeA. 
By three agaiuft Mtmtjield C. J. 
Wright V. Waltford, (A 

PRAC. 



IN 1 >£X TO THE PRINCIPAL MATT^ 
PRACTICE. 


1 . Rtkaiw t0 pro^fi, 

II. Arv^yd e k mw t UUf mtda^tat- 

OHCtS 

lit. PUsAnfs and ofpartktdari* 

IV. 

V> yu^nmtt and r^armce to the 
prethonotary, 

Vl. JExecution. 

VI I. Staying and Jetting qjde pro¬ 
ceedings 
Vllt Co)t, 

IX. Waver of irregularis* ^ 

X. Writ of error* 

XL Of nnai^* 

t 

I. To obcaio a e^rit^at tt muft be 
fworO that the Defendant is believed 
to keep ont of the way to avoid fervice 
ofprocefs. Scott v. Gould. Page J56 
3. The aflidavitof fervice of a futn* 
mens, made in order to move for a 
di/lringact muft fet forth the tenor of 
the fummons ferved. HiB v. Wilkin- 
fon, 519 

3, There is no other mode of pro¬ 
ceeding againft two. of whom one 
M abroad, and the other will not ap¬ 
pear fur him, hut appeals for him- 
fclf only, than by proceeding to out¬ 
lawry againft him who is abroad. 
^ Geidfmth v. Levy* 299 

4* Summons and Eny^b notice to ap¬ 
pear at the return of the writ being 
from Eafer-day in one month, is bad. 
Ingle V. Trotter. ^ 751 

II. Affidavit tq HOtn to 

BAIL. Bail,|V.s. Eject«eiit,$. 

I. If bail jiiftify without the obferva* 
tion of the counfel inftrudled to 


9$$^ 

oppofe them, the Court wiB not re* 
^uirt them to come up again and 
jfkpikf denomjf* SamlBiu 

Pagedft6 

3. A party ejiUtd oq. to Blew caufe, 
may oppofe the role in perfoa, orby 
a new attorndy^ without notfee to 
the other pany of the order to 
ohange hu attorney^ Laekgrffae’r, 
Dymond. <$69 

3. If a Defendants who pays the delK 
I and 10/. oofts to the IberiflF in lieu of 

bail, under 43 G. 3. (.45., pots in' 
bul above, who, being excepted to, 
render him inftead of juftifying, the 
Plaintift is not entitled to receive 
out of court, under/ a., the ihoMy 
(b depofiud. U* 

4. But the Defendant may in fucbcafe 

receive back his depofit. Harfo/rdo, 
Harris, IS. 

3. If a guardian is changed pending an 
a6Uon, the faft ought to be ftated by 
an entry on the record, iihndw v. 
Lockett. y ydy 

6. If a Defendant ftied by a wrong 
name appears and perfeds bail by 
his right name, without identifying 
htmfelf as the perfon fued by the 
other name, the Plaintiff mdy treat 
the bail as a nullity, and attach the 
fheriS. Rm v. the Sheriff pfS^/olk, 

818 

7. Or he may wave the variatibtf of 
the Defendant’s nam^, at his own 

I option. it, 

111, And feeV. i. Costs, V. I. Bill 

OF pARTlCULAas, t. 

* 

I. The plea of mm e^ump/u to a decla« 
ration in debt may be treated as a 
nullity Brmtan v. <^4 

t. The 



IKDEX TO THE PRINCIPAL MATTERS. 


t* 1 be pleas uf ntn tji JaBum and ten¬ 
der are inconiiftentt and cannpt he 
pleaded together. Or^illvt Kemfiktid^ 

P®g«459 

5» Where a dcclaratiotv was ddircred 
to a piifoner in gaol» and indorfed 
with notice to plead in e^ht days, a 
pka pleaded before the dedaraUon 
was filed, is good. FtMu Para^ 
vtcim* 554 

4. But judgment haring been figoed 

for want of a plea, and the Defend¬ 
ant haring taken part in the execu¬ 
tion of a writ of inquiry, and final 
judgment being figned: Held that 
the Defendant came too late to take 
adrantageof it. tb, 

5. A leflee cannot plead to covenant 
for rent, an aifignment and tender 
by tht afiignee. Orgili v. Kemfhead, 

64a 

6. The Court will not grant a rnjle to 
qoafli an infenfible plea. The Plain- 
tiff may, at bis own peril, fign judg- 
n)ent. Thomas r Smithies, 668 

y, A Defendant who is fn^ed with 
procefs and notice of declaration 
both on the retorn*day of the writ, 
may treat the dedaration and notice 
as a nullity. Pt^ v. Tuner, 818 


IV. jtttdfte Bill of Exgraitob, 
3, 4. Damages, 1. Inqpirt, 
Writ OF, I. Bankruft, HI. 3. 


1. The Court will not, upon motion, 
give leave to examine an attefiing 
witnefs to a deed upon interrogato¬ 
ries, and to give fuch examination in 
*^^||deoce at the trial, on the ground 
•oPR he IS incapable, through illiid*« 


of attending in perfon, and that he it 
not likely to .reoover, fa as to be 
able to attend; notwkhftandmg it 
alfo appears, by the ifidavit, that 
the Defendant had' at one time ad¬ 
mitted the execution of the deed; 
nor will the Court, on thefe grounds, 
grant a rule for difpenfing with the 
attendance of fuch witnefs at the 
trial. Joiues r. Brewer. Page 46 

а. If the attefiing witnefs cannot be 
found to make affidavit of the exe- 

^ cution of a warrant of attorney, the 
attefting witnefs muft be accounted 
for by affidavit, befoye the Court will 
admit fecondary evidence. Waring 
V. Bewles. 132 

3. The Court will compel the produc¬ 

tion by a Defendant of an unftamped 
agreement in his cuilady, to which 
the Plaintiffs datm to be parties in 
intereft, upon the inftance of the 
Plaintiffs, in order that they may 
get it ilampcd. 157 

4. Althougli the Haintiff be not an 

ioftriimentary party. ih, 

5. And altliough the Plaintiffs* intereft 

no otherwife appears than upon their 
own declaration, which proves a 
claim, but not an intereft. aft, 

б. SemhlCf that the Court would by 
attachment compel a Plainuff to 4'V 
produce deeds. Batenutu v. Ph^, 

^S 1 

7. The courts will not at a PlaintifT's 
inftance compel the produAioo of an 
inftrument to fte ftamped which is in 
the hands of the Defendant, and to 
which the Plaintiff is neither an io- 

; ftrumentary party nor a party in in* 

I tereft. Taylor u.OJborne, MS. cafe. 

<r9 

I 8. The 



IKBEX-TO THE PRINCIPAL MATTERS. ^ 


S* Tbe i:]liletine0»!^aiiig the produdion 
. of ioftmtnciiti to l^he Application of 
. a^purj^ naawd thereat, ’waa much too 
i larTuppoie a .peribu, thouglf 
jip parij to a deed, took aa eftate 
^ v^ay of reiuainder, he had never* 
thalers a ftjrong intereft in the deed, 

, aud wto, .entitled to- compel the pro- 
dp^ltioni,, , 

9., A copyholder claiming .^an intereil 
may ohtain an infpedlon of the 
court ixilk without proving an int^ 
reft. ' 

to; Upon fiiggeftion that a rule for a 
fpecial'jury been obtained for the 
pnrpofc of delay, the Court would 
uot jdifcharge the rule, but direded 
the .caufe to be tried by a fpcclal 
jury within the term. 470 

If. It is diferetionary in the Court to 
grant or to coUtinun a rule for a 
fpecial jury. Bloxam v. Brown, ib, 
32 . New trial is not a matter of right, 
and may be reftrained td one point. 
H^chinfon v. Piper.. . 55$ 

13. New trial not to be granted on the 
nmere affidavit of the one party cop- 
tradiding tlie witnefles on the other 
fide. ‘ Fetfe^* Parkinfon. 640 

j 4. The Court will coinpel a. Defend¬ 
ant in covenant on a deed which he 
ail holds, to produce it to the'Plaintiff 
. for the purpofes of the caufe. 666 
differs .not that the Plaintiff 
feeks far iufpcdion for the purpofe 
of- diL'overiag fotnc dcfcd'iu the 
deed.; King v. King. ' ib. 

16. Tjwo.daya notice of motion -fdr a 
,ncw trial to be given, to the judge 
. who l^ed the caufe. B'ujf ^,Prac- 
tlec* . '■ ‘ ” '721 

Vot.IV. 


17. If the leading counfel It aj/f jftWor 
takes one line of cafe, contraty to 
'toe opinion Ilf his junior cUunfeh 
Court wiU not permit the juitipr, 
counfel to obtain a new trial upon 
the ground that lie' i^s' prepared 

' with 'evidenee 'to fupport' ahotKer 
line of cafe, Which his leader repu* 
diated. 'Fieiering v. Tfowfon. 

.'f •' 

V. ifen/^^DAWTAGES. EjECTMBlrt^, $. 

r. A demand of a plea made before 
the rule to plead is given,' will not 
entitle a Plaintiff to fign judgment 
after tKe rule' expired, as fot^w'aol of | 
a plea. Hewit v. Palmer. ^ ,51 

2. Whether jud|gment for a Cum of 

money awarded by an Iwapd reduc¬ 
ing a verdl£t, can be entered .before 
the day on whlcli the payment of 
the Turn is awarded, Collard v. 

Paterfon. ., 3^9 

3. But execution ought.not to l(>e had 
foi it before the day of payment. 

4. Notice muf^ be g|ven to the De¬ 

fendant of the prothonptary’s ap¬ 
pointment to compute principal aud 
intcreft on a bill pf exchange. Bran’- 
ning v. Paletjon. , .487 

A Defendant who moves for cofts 
for not proceeding to trial, cannot 
have judgment as in Cafe of a noufuit . 
for the fame .default.. Clarke v. 
Sii^/oni. . * 5gFi 

6- If the Plaintiff dies after vcrdidl tor 
the Defendant, and the Defendant' 
does -uot enter up judgment within 
two terms after, the verdict, the 
Court have no authority to permit it 

, to be entered Up afterwards, nwtefr<» 
Gopl^StDa^, '7Pa 

3 R VI. ^ 
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VI. Ste Fori^icm Attach»eht» 

t. ' ' ’ ■ . 

’■ t ' ■» 


Vll. jhJfee'DttZAiAntt. 

t. A confent indorfed on a Judge’s 
fummons binds neither party* tinlefs 
the order be drawn up and lierved 
purfuant iheretA Joddrel v.-. 

Page253 

3. The Court will relieve a party from 
the terms of fUin;^ no bill in equity, 
if the evidence of an anfwer in equity 
is neceffary to attain the juftice of the 
cafe. Grmjlont v. Bell* 25 8 

3. If a Plaintiff, fur the fake of colls, 
delivers a declaration, and afterwards 
accepts from the Defendant a futn 
which was offered to him before dc« 
claration, he Ihall have culls only up 
to the time of the Plaintiff’s firft 
offer. Sanvbridge v, Coxwell. 255 

ij.. The Court will not flay proceedings 
in an adion for the efcape of a cer> 
tiiicatedbankrupt taken in execution, 
and releafed by the Iheriff upon pro> 
duAion of his certificate. Sterwood 
» V. Betffm* 631 

3, The Court will not, after a Plain¬ 
tiff has obtained judgment and pof- 
feffion in an undefended ejeAment, 
without collufion, and has fold part 
. of the premifes and transferred the 
poffefSon, let in a landlord to de¬ 
fend, from whom his tenants had 
concealed the ejeAment* Goodthle 
v, Badtitle, 820 

. 6.’ The Plaintiff being indlAed for 
felony, fued a banker for money the 
• Flaittttff had paid him, which was 
fnrmifed to be the produce of the 
Ulony; the Court on applicatiou 


win ftay the proceedings until after 
the trial of the indiAraent* Dealun 
^*BTatd* * f»agc 845 

7. Upon a motion to 1 ^ afide an ejaA- 
ment and reftore the poiffemon Upon 
payment of the rent due, and cqfts, 

‘ the rent muH: be calculated onfy to 
the laff rent- day, not to the day of 
computing* Dor, on demft of Har- 
eourt, V. Roe. 883 

8. A defendant executor agaihft whom 
a judgment had been figned, and who 
had a good legal defence, having refuf- 
ed equitable terms of compromife, the 
Court denied him the indulgence of 
fetting afide the judgment and per¬ 
mitting him to plead, jinonymotu. 

885 

VIII. . 4 f*d fee Costs, V. i.; and 
Practice, VII. 3., and V. 4. 

1. Semhle that no aAion will lie for 

cofts. Fry v. Malcolm. 705 

2. A Defendant is not to be holden to 

ball for cofts. it 

IX. See III. 3. 

X. ^nd fee Interest of Money, 
pRACTICEj, II. 2. 

(, NegleA to deliver paper books in 
error punifhed by payment of cofts. 
Johnfon v, Prefcoto. T47 

2. If the Plaintiff, after obtaining a 
verdtA in ejeAment, fues out a writ 
of habere facias p^ejfmm without 

I waiting to tax his cofts, the De¬ 
fendant’s writ of error will not ope¬ 
rate as a fnperfdeae. Doe on demife 
of MejfiUr V. Dyn^ey, 289 

XI. And fee IV. 16. 

1 A 
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Jf|9 


i« A |>arty called on to ihenr caufe 
”^*7 oppofc the ijule in perfon, or by 
a new attorney, without notice to 
the other. party of the oider to 
change his attorney. Lovegrove 
jyymonJJ Page 669 

2. *If caufe is Ihewn againfl a rule in 
the firft tnftance, the counfel who 
obtaius the tule has a reply in fup< 
port of his rule, jinonymous, 690 

3. If a party obtaining a rule do not 

choofe to proceed on it, the other 
party cannot compel him. Doct on 
Jemife of Harcourt, v. Roe. 883 

PRESCRIPTION, 

See Market. 

PRESENTATION, 

See Pluralities. 

\ 

PRIVILEGE OF PARLIA¬ 
MENT, 

Andfee'^kX'U, 1 . I. 

I. To an action of trefpafs agaiufl the 
Speaker of the Houfe of Commons, 
for forcibly, and, with the aflillance 
of armed foldiers, breaking Into the 
melTuage of the Plaintiff, (the outer 
door being Hint and faftened), and 
arrefling him there, and taking him 
to the Tower eA London^ and'impri- 
foning him there; it is a legal jufti- 
fication and bar to plead, that a par¬ 
liament was held, which was fitting 
during the period of the trcfpaffeS 
complained of; that the Plaintiff was 
a member of the Houfe- of Com- 
' mons; and that the Houf^ having 
refolved <* that a certain letter, &c. 


in CtAhe^s Weeiiy wM a li¬ 

bellous and fcandalous paper, refleft- 
^ ing on th| juft rights and privileges 
of the Houfe, and that the Plaintiff, 
who had admitted that the faid let¬ 
ter, See. was printed by his authority, 
had been thereby guilty of a breach 
of the privileges of that Houfe ;** 
and having ordered that for his faid 
offence he fhould be committed to 
the Tower, and that the Speaker 
fhould iffue his warrant accordingly; 
the Defendant, as Speal|er, in exe¬ 
cution of the faid order, iffued his 
warrant to the Serjeant at Arms, to 
whom the execution of fuch warrant 
belonged, to arreft the Plaintiff, and 
commit him to the cuftody of the 
Lieutenant of the Tower; and iffued 
another warrant to the Lieutenant 
of the Tower to receive and detain 
the Plaintiff in cuftody during the 
plcafure of the Houfe; by virtue pf 
which firft warrant the Serjeant at 
Arms went to the meffuage of the 
Plaintiff, where he then was, to exe¬ 
cute it; and becaufe the outer door 
was faftened, and he could not enter, 
after audible notification of his pur¬ 
pose, and demand made of admiflion, 
he, by the aififtance of the faid fol¬ 
diers, broke and entered the Plain¬ 
tiff’s meffuage, and artefted, and 
conveyed him to the Tower, where 
he was received and detained in cuf- 
tody, under the other warrant, by 
the Lieutenant of the Tower. Rui- 
I Jetty* Allot. P^ge40X... 

t. It lies on the Plaintiff to fiifcover 
whether the Defendant be endtlej} 
to the privilege of peerage; .and al« 
though he may have often waived 
3 R 2 the 
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SH® 


tbfi privHe^, that, will not inak« it 
tegular to fue vhim by commoik pro- 
cdTs*^' Portnam v, (-^rd Rok^^ 

PagF 668 
% 

TRQCEED.lNGSy jSajtftg and fitting 
nJiJe, 

See Practice, VH. 

j 

PROCESS, 

Ste Practtce, I. 

promise. 

See Agreement. Consideration. 
Assumpsit. 

PROMISSORY NOTES, 

See Bitts OF Exchange' 

PROMOTIONS. 

1. Mr. Serjt. Ptclivell changed Ids 

name to Btofit, 122 

2. Sj[r VUary Gibbs knight r.ppoinled 
.a judge of the Court of Common 

.^Tlcas. 451 

, fROPCRTV, IN CHATTELS, 

. Trover, 1. 

PROPERTY TAX, 

See CoVeNANT, 2, 3. LeASE, 1. 

. PtEADER, V, 6, 7. 

. PURCHASER. 

• * ■» 

I. If the vctidor of an eftatc by anc- 
tionr. <loe« not (hew a clear title by 

f 

^ the day fpecified, the purchafer may 
-i%Oi|ver back iita depofif and refeind 

. ' the ootttradf j without waiting' to fee 
v^Uier- the veii4pi^ may ultimately 

I 


be able to edablilh a good title or 
not, „ ■ Page534 

z. A piirchilfer » not acilept 

a doubtful title. • . ■ ^ ' ib- 

3. Where it was an objedlion to iji title • 

that it was doubtful whether the 
Wife of a party to a deed thirty years 
old w'as barred by that deed of her 
dower, it was not anfwcrcd by prov¬ 
ing at the trial that (he was then 
dead, fuch proof not having been 
before given. ib. 

4. It is a fuificient objedion to a title 
that a perftm under whom the vendors 
cl.tiin, held, during his fufin of the 
eltaie, a newly created office under 

- the crown, (that of commiffioncr of 
Dutch property,) in wli ch he" was 
diriCfed by ftatutc, to pay the fur- “ 
plus (a fter certain charges anfwered) 
of the proceed.'? of certain falcs into 
the Hank of England, there to re¬ 
main fubjtdl to fuch orders as the 
king in council (hould give thereon, 
and that his accounts with the 
crown were yet unliquidated- il\ 

5. The lands, of every perfon who has 

received money hi longing to tiic 
crown, or for which he is account¬ 
ant to the crown, are liable to an 
extent under the ftat. 13 Elia, e. 4. 
Per Mansjithi C J, ih. 

6 And at common law alfo. Per 
Heath J. IViide v. Fort. ib. 

7. Notice of an incumbrance to a con¬ 
veyancer who perufes a title on be¬ 
half of one party, is not notice t# 
another pui^hiRfer on whofe ‘behalf 
the fame -conveyancer afterwards 
preparcft« conveyance. 873 

<^UIET 
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. QlTljp’ ENJOYMENT. 

CovBtM^ir, 4. 


R 

RACE, 

See Money had and received, 2. 

0 

RATE, 

Foumdliko Hospital, r. 

RECOGNIZANCE, 

See Bail. Inter.i st or Money, 7. 


RECOVERY, 


See Fine. 


RECTORY, 
See Pluralities. 


i: 


RE-ENTRY. 

1. A right of entry cannot be referved 
to a ffranger to the eftate. Doe on 
dev.ife of JHarher v. Lawrence. P. '.J 
3, A Icflbr who has a right of re- 
entiy refcrved on breacli of a cove¬ 
nant not to underlet, does not, by 
waving his re-entry on one uiideriet- 
ting, lofe his right ro ic-enttr on a 
fubfcqijcnt underletting. 735 

5. Nor by waving his right to re-totcr 
on a breach ot covenant to repair, 
does he wave his re-entry on a fub- 
fequent want of repairs. Doc^ kjfee 
tf Bofeawen^ v. BYtfs* ih. 

REFERENCE, 

See Arbitration. 


#941 

1 REGISTER, ' 

[See Ship’s Recistry. 

REGUL^ GENERALES- 
ijfc Special Jury, 1. Fine, Prac¬ 
tice OF, 8. 

REGULATION PRICE, 

. 9 re Money had and received, 1.* 

RENT, 

i’«Cov£NAMT,5. Practice, VII. 7. 


REPAIRS, 

\JnJffe Re-entry, 3. 

1 1. The liindlord of a houfe dcmifed 
j under a w'ritten agreement, may re¬ 
cover ag.iin;i bis tenant in an adlipn 
for life and occupation, the rent 
accruing after the premifea are burnt 
down,, and no longer inhabited by 
the tenant. Baher v. HaUpzaffeU 

Page 46 

ia. And though the tenant covenants 
to repair, fire excepted, and upon 
the premifes being burnt down ,pf- 
fers to futrender his Jeafe, equity 
will not relieve him. Holtpxqffel v. 
Baher, 18 Vef ll 5 


j REPLEVIN, 

I • 

\.^nrlfee DlsTRESS. 

I* If DtfeiWant in replevin avovva on 
a contraft for 110/. rent, "and prove 
a deinife at 15/. an acre, tunoontin^' 
to in/., it is a fatal variance. 

2. The rights between party and party 
are pai'ajnount to the irlghts between * . 
one of the pf^^rties and Ms attdrtjcy. * 

' ■' ih, 

3. There* 
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3. Therefore where one party owing 
rent had obtained a verdiA on a va- 
riafice» and had becoibe infclveni;' 
the Court permitted the avowant 
to amend and to pay ^he cofts of 
the former trial into couity as a 
fund for payment of his rent, in de¬ 
rogation of the Plaintiff's attorney's'^ 
lien. Brown v. Sayee. 320 

RESIGNATIONS, 

Mr. Juilice Lawrence religns. 452 

RETAINER, 
Executor, 1,^ 

RETURN OF PREMIUM, 
Insurance, IV. 


SALE OF LAND, 

See Purchaser. 

' SALE BY SAMPLE, 

See Market. 

SALE OF GOODS, WHERE 
COMPLETE, 

See Trover, 2. 

SET-OFF, 

See Insurance, VI. 1. Costs, IV. 1. 
’Bankrupt, HI. 5. 

.SHERIFF, 

• Escape, 1. Execution,!. 

'^f the affignees of a bankrupt claim 
goods taken in execution, and the 
« 

mn 


aiSgnees and the Plaintiff in the exe¬ 
cution both refufe to indetanify the 
iheriff, the Court wSbriaterfetv to 
prote^ him. Mac Gesf'^e v. Birch. 

Page 585 

SHIP, 

See Ship's Registry. 

SHIP’S REGISTRY, 

And fee Etiuence, II. 3. 

1. A regiftry is not a document re¬ 
quired by the law of nations as ex- 
preiHve of a Ihip's national charac¬ 
ter, Le Cbeminant v. Pearfon. 367 

2. It feems that an averment that A. 

is the foie owner of a (hip to a cer¬ 
tain day, is not difproved by evidence 
that he executed a bill of fale of a 
part, before that day, and that on 
that day the requiiites of the regifter 
afts were complied with. Ritchie v. 
St. Barbe, 768 

SLANDER. 

An adlion may be maintained for words 
written, for which an a£lion could 
not be maintained if they were mere- 

j ly fpoken. Thorley v. Lord Kerry. 

355 

SOLDIERS, 

See Army, 

\ 

SOLICITOR. 

See Attorney, 3, 4. 

SOUTH SEA COMPANY. 

It is no infrn£lion of the monopoly of 
the South Sea Company to fend home 
from the South Seas, in a fliip of war, 
dollars the proceeds of an adventure 

to 
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to South America^ fent out in another 
ihip named and Ucenfed by the Com¬ 
pany. Page 787 

SPECIAL JURY, 

^ Practice, IV. 10, ii. 

No caufe to be tried by a fpecial jury 
in MiddUJtx or London unlefs the rule 
for a fpecial jury lhall be ferved, and 
tlie caufe marked in the marfliaPs 

A 

book two days before the adjourn¬ 
ment. Regula GeneraliSf Trin. T, 
5*0.3. 601 

STAMPS, 

See Evidence, HI. Felony, 2. 

STATUTE, CONSTRUCTION 
OF. 

If it be doubtful whether a ilatute Je- 
cbrtng an inftrumcnt or contra^ 
void, (hall be conllrued as making it 
voidable only, another claufe of the 
fame aft, itiflifting a penalty for 
entering into ftich a contraft is a 
clear test that ii is ijf/o fe^o void. 
Gye V Felton. 876 

STATUTE OF FRAUDS, 

See Fi'.AUDi. 

STATUTE OF LIMITATIONS, 

See Limitation op Actions. 

STATUTES cited or commented upon. 
Fdw i. 

13. f. II. (Arrcft.) 6c-9 

Ei»vi. 3. ^ 

*5-^.5*f'i7* (Arrcft.) 


Hem. 8 . 

4. c. 8 . (Privilege of Parliament.) 

• • Page 411 

21. r. 7. (Felony.) 264.6 

21. e» 13. , 4Pluralities.) 831. 934 

33. c. I. (Falfe tokens.) 365 

Eliz. 

5. e. 4./. 26. (Apprentice.) 877 

y. 41. (Avoiding indentures.) 

879 

13. c. 20. (EccleAaftical kafes.) 349 
9 

Jac. I. 

2i.r. 16. (Limjitation of aftious.) 

828 

2i.r. 19./.8. (Bankrupt.) 408 
C^AR. 2. 

12. c. i8./r.3. 10. 13. Sc 14. (Navi¬ 
gation aft.) 146, 856 

12. c. 18. yi 14- (Navigation aft 
Amorei. ) 856 

15. c. 7./. 6 , (Navigation aft. Cape of 
Good Hope.) * 37'145 

ly.f.S./. I. (Judgment.) 885 

22 3 c 23. £'.9.^1136. (Cofts ) 100 

Wm. & Mary. 

3 & 4. c. 9.5- ( Robbing lodging.) 

264. 270 

Anne. 

4. c. 16./i2. (Bond ) 328 

9. c. 21. {South Sea Company.) 789 

Geo. 1. 

6. c 18. (Nufance.) 387^ 

7. f. 31. /. I. (Bankrupt.) 30E " 

Geo. 2. • 

2. e. 23. (Attorney's bill,) 193 * 



944 . 


<> 


INDEX TO THE PRINCIPAL MATTERS. 


OlO . 2 . 

d., €. iss<v {StealingDrafts.} P. 277. 

- 6 , 28fS 

2, c*$ 6 */^ 8 , (Ship's Articles.) J59 
• 5. e.' 30. /x. 22, 23, ^Petitioning 
creditor,) aoj 

7. e. 20. (Mortgage.) 8^7 


47* r. 14. (Binrnngham Court ol Re* 
quefls-) Pi»g«Ji5i 

48, r. 15. y, at, (Mtttia^ft.) 78 
48. e. 15, y too. (Sale^ Cqinmif* 
lions in the army.) 63 

48. r. 111./,6. (Local Mrlitiq^) 71, 
48. c. 149. (Stamps.) 20 


• 12. e. 13./. 5'. (Attorney’s hill.) 193'| 49 * (Mutiny Aft.) 

25/e. 24. {Bhrmingham Court of Re- 
qaeils.) 250 

30. <. 24./. I. (Falfc pretences.) 265 

31. f. lO.y 24. '(.Forging wilh.") 277 

e. II. (Apprcnuce.) 4^79 

32. r. 2S./. I. (Arrcit.) , 609 

Ge(#*. 

if.e. 19. ‘(Irregular drUrefs.) 51C3 
17. f. 26. (Annuity.) 347. 

552 

31. c. 39.y6. (Ship's ariides.) 159 

34. C.68. (Ship’s regiftry.) 769 

^4. c.' 96. (Foundling Hofpital.) 635 

35. e. 63 y 13. (Infurance llanip.) 

*'^ 9 -* 73 - 33 * 

35. r.-8o. y 31. Commiffion- 

ers.) ' 337 

4t.' c./f. (Mutiny aft.) 77 

4X. * 39. (Forgery.) 302 

'4a. e.po*. (M lrtia.) 7a 

4.3,. C.44. y2. (Aflidavlt for Bail 
]^fik>notes.) 231 

43. c. 20. (Mutiny aft.) 77 

43. f. 46. (Arrcft witliout prolikblc 

^caufe.). 191.669 

43, -£^46. (Moo<^y iti lien of bail.) 669 | 

43. £, 57.y.'i. 4. 6.8. (Convoy.) 

‘ ' 181 

^4*'/' ^°* ( Fcclcfiaftkalleafea.) 

‘ 349 

^^44ic, 98. (Forging Statnps.) 300 
4 ^/a 63. y 115. (Property tax.) 

' -57* 


78 

49. c. 17. {^Cap^iof Good Hope*") 137' 

- 146 

49. £.60.y 1. (Navigation a^. Im¬ 
portation.) 634 856. 865, 864 
49. e.i21 f.iQ. (Notice of difputing 
Cunimilfion.) 12f. 744 

49.c. 121.y 14. (Bankrupt:) 327 
49. £. 121.y 17. ( Bankrupt.) 90. 

461. 854 

r r. 12 4. ( Diilringas.) 299 

51. £.135. (Ii)folveut aft.) 460.854 
53 *‘7 /34* (Mutiny aft.) 77 
53.x. 141./3. (Annuity.) 354 

STAYING AND SETTING 
ASIDE PROCEEDINGS, 

S'ex Practice, VXI. 

STOPPAGE IN TRANSITU, 
See Lien, i. „ 


SURETY, 


See Bond. 




""tenants. 

See Landlord and Tenan' 


TEN,ANT 
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TENANT IN COMMON, 

•'fee Jointenants. 

TENANT A*r WILL. 

1. If an agt^asaent be made, to let 
premifes fo long as both parties 
Hkc, ^ refervliig a compenfation, ac- 
cnihig de die ia £em, and not refer* 
able to a year, or any aliquot part 
of a year, it does not create a hold¬ 
ing from year to year, but a tenancy 
at will,^ftri£Uy fo called. Page iz8 

2. And though the tenant has ex¬ 

pended money on the improvement 
of the premifes, that docs not give 
him a term until he is indemnified. 
Richardfoa v. hangridge, ih, 

TIME, 

Ste Limitation op Actions. Li- 
ciNCB 70 Tram, 4. 6,7,8. 10, 
11,12. 

TITHES, 

5ee Fines AND RtcovsRiES, Amend¬ 
ment OF, 8. 11. 

TITLE, 

Se € PtEADER* VI. Purchaser, 
I, 3 » 4 » 5 » Bankrupt, III. 

3 » 4 >S* 

TOLL, 

$u Market. 

TREES. 

1, By Rn exception of all trees, 
woods, coppice, wood-grounds, of 
what kinder growth foever,” apple- 
trees are not cxeeptc 4 » 3 *^ 

Vot..lV. 


2. A farmer who raifes young fruit- 

trees for filling up his lelTor’b ov 
chards, is not entitled to fell them. 
Per Reath J. Page 316 

3. Otherwife of a nuiferyman by trade. 
Per Hedlli J.* IVyndham v. Way. ib» 

TRESPASS, ^ 

And fee P'LtiL'Dit fi, IV. and VI. Ar¬ 
my, I. Arrest, i. Privi- 
legp OF Parliament, 1. Mcsnb 
Profits, i. Distress, |. As¬ 
sault, I. 

TRIAL, 

• 

Andfe* Special Jury. 

X. If after indi^pMmt, arraignment, 
the jury charged, and evidence 
given, on a capital offence, one of 
the jurymen becomes incapable 
through illnefs, of proceeding to 
verdi£V, the Court of oyer and ter- 
nuner may difeharge the jury, and 
charge a frefh jury with the prifon- 
er, and convi 61 him. 309 

2. But femble that the prifoner fhall be 
again allowed his challenge to each 
of the eleven former jurymen. Rex 
V. Edwards. 3P9 

TROVER, 

And fee Bill of ExcHANqp, 7. 

T. J. F. advifed the Plaiutiffs that he 
had remitted to them 1969 dollars, * 
configned to Layeock. Laycoci re¬ 
ceived 4700 dollars, and pledged the 
bill of lading to the Defendant, who 
received the price of the dollars at 
the bank of England, where they 
were depofited for fafe cuftody, on a 
3 S fait? 
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fale of them to the bank: Held, 
^i. That the letter was a lufficicat 
appropriation of the dollars to the 
Plaintiffs, a. That the Plaintiffs 
and Defendant were not joint-tenants 
or tenants in ponimoA of the dollars. 
3. That although no fpecific dollars 
had been fevered fo*' the Plaintiff, 
yet, as the Defendant had converted 
all the Plaintih’s and all his own^ tro¬ 
ver would lie for the plaintiff's fhare. 

‘ 4. That although the dollars re¬ 
mained in the faihe unaltered tufto- 
dy, yet the delivery, by the Defend¬ 
ant, of the bill of lading, which was 
the fymbol of them, and the receipt 
of the value, was ' a converfon, 
Jaekfon v, Anderfm> .Page 24 

*. The Defendants contra^ed to fell 
to K. 50 hogfheads of fugar, ceiled 
double loaves, at tQor. per cwt., to 
he delivered free on board a Britjh 
ftiip: K. fold to the Plaintiff by the 
fame defeription, and the Defendants 
affertted to the re-fale, the fugar not 
having been delireyed or weighed: 
Held that the Plaintiff could not re¬ 
cover for it in trover againtt the De¬ 
fendants, the firfl vendors. Aujlin 
V. Craven^ 644 

3. A callico printer is entitled, after 
having difeharged his head colour* 
man, to. the book in which that 
fervant has entered the proceffes for 
, mixing colours during his fervice, 

' although m^^ of.the proceffes were 
the ihventi^ of the head colour- 
man hiniulf. Maie^ace v. JackJon. 

, "779 


V 

VARIANCE, 

//iw/yJe JonqwiENT, 1. Rsplbvik, 
I. CoYfiNAii^T, 3. Ship's Re¬ 
gistry, a.. 

The Defendant’s tensfsey of land in 
F, at a certain rent,wag alleged as 
the confideration for fats pfomijQrto 
manage it in a hnfbandUke foanner. 
The land for which the rent was 
referved was lo F. and C. This 
was held to be a fatal variance in 

V * 

ffating the confidcration 5 f the pro- 
mife; Pool v. Cojurh Page 700 

VENDOR, AND VENDEE, 
Trover, 

VENUE, 

Brtt Finfs, Amenomeht op, 17. 27. 
Action ok the Cass, 3, 


u 

UMPIRE, 

See Arbitration, I, Evidence, 
IH. 2. 

USE AND OCCUPATION. 

And fee Repairs. 

The landlord of preg|||[| demifed un¬ 
der a written a^Hment, may re¬ 
cover againft his tenant in an afliun 
for ufe and occupation, the r^-nt 
accruing after the premifes are burnc 
down, and no.IoA|^ inhabited by 
the tenant. B«ktr v. HoUp%affelK 

45 

. ^ . USES, ' 

jlre D.RVise, IL 3. 

USE, 










